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ADVERTISEMENT. 


This Work, will be published in four Parts, with distinct 
Indexes to each, and th^ last containing a general 
Index of the whole, so that each Part will be complete 
in itself. This (the first) Part is now published. The 
second will be published in Easter Term next. The 
third and fourth (with all the improvements of the 
present Sessions) before next Michaelmas Term. 

The object of this Work is to give a practical view 
of the present improved law relating to Private Rights, 
and the best Remedies for InjuKies, sb as^Jto enable all 
legal Practitioners in every department hot only to 
adopt the best means of creating, perfecting, securing, 
and transferring Rights, but also to select the best of 
several Remedies, and pursue the most judicious legal 
course, whether on behalf of ^ claimant or bf a 
fendant: and whether preventing, abating, or removing 
an Injury by his own act, or by legal proceedings, or to 
compel specific relief or performance, or enforce compen-- 
sation for every description of Injury, as well by his own 
act, as by arbitration, or summary proceedings before a 
Judge, or before Justices of the Peace^ or in Courts of 
Common Law, Equity, Ecclesiastical, or Admiralty^ 
showing the modern and improved Practice in each. 
The Work is offered to the Public as a compact Sum- 
mary of the Law as improved by modern Legislation ; 
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and it is hoped that it may not only assist Students, but 
also be found useful to Legal Practitioners in every de- 
partment. One principal novelty in the undertaking is 
the collection and consideration of all the different pre- 
cautionary measures to be observed, not only in creating 
Rights, bufrin preventing Injuries, and in the suggestion 
of the steps to be observed by all members of society, 
as well to prevent risk or loss, and preserve a right, or 
secure a defence. Several ^‘stinct chapters are there- 
fore devoted to those important subjects; and as most 
of the Books of Practice hitherto published are con- 
fined to the proceedings of a particular court or courts, 
without giving a comparative view of the Jurisdiction 
and Practice of others, or suggesting which of several 
Remedies may be preferable, it has been the object of 
the Author to endeavour, in the following pages, to 
supply tjiose obvious defects. 


February 25, 1833. 



PRE^'ACE. 


I HAVE attempted in the following work to giye a con- 
cise but practical view of the principal legal and equitable 
rights of individuals ; of the injuries and offences affect- 
ing the same ; and the best remedies and punishments 
for such injuries, whether by acts of the parties them- 
selves, or by the intervention of legal proceedings ; 
and as well to prevent or remove the injury as to 
enforce specific relief, or performance, or 'compensation, 
or punishment ; and as each proceeding has been im- 
proved by recent enactments, rules, anJ decisions. 
One object has been to assist Students by affording them 
a compact view of the present law nearly in the same 
arrangement as adopted by Blackstone, and so as to 
form a practical continuQtioti of fhat • admirable work. 
But the chief object has been to assist Practitioners 
in every branch of the law, so that every individual, 
although practising principally in one department or in 
a particular court, may be enabled at once to observe 
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the general rules and practice affecting the whoUf and 
thereby be enabled to suggest to his client the best 
remedy, though in a different course to that which he 
has usually adopted. 

The principal novelty ip this undertaking will be 
found in the practical' suggestions interspersed relative 
to the improvements to be introduced in creating, per- 
fecting, transferring, and se<mring rights, and in the 
precautionary measures to be observed as well antece- 
dent to as pending litigation, and in the choice of the 
1}est of several remedies, — matters which will be found 
most essentially to influence the result. In the early 
part of the work I have considered the maxim, “ Laws 
for prevention of injuries are preferable to those for 
punishment, or even compensation,” as a text well 
worthy of examination, comment, and arrangement ; 
and from;t.he very able and admirable work of Sir E. 
B. Sugden, respecting Vendors and Purchasers, (a) I 
have derived most valuable suggestions upon the great 
importance of precautionary measures in general, and 
have arranged a class of rules calculated to assist in 
most of the difficult or ordinary transactions of life, 
so as to place the party observing them on the 'vantage 
ground in case of subsequent litigation. The mode 
in which I have treated the subject may perhaps be 
considered by some as tending to diminish litigation. 
But if it were so, I can anticipate that the work would 
be the more acceptable to the practitioners of a high 
and honourable jprofession. The observance of the 
rules will, however, rather affect the manner of liti- 
gation than the quantity. 

I have throughout the work considered not only 

(a) Sugden, Vendors and Purchasers, 8 ed. Introd., and 
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injuries and offences to individuals^ which are reme- 
diable by action or civil remedies, but also all offences 
which more particularly affect an individual and his 
private right, and the appropriate punishments^ and 
when it may be preferable to enforce the latter , than 
to proceed by action, so that every species of proceed- 
ing are submitted for consideration and selection. 

The Jirst volume relates principally to matters ante- 
cedent to the commencement of any suit. The second 
volume states in detail thd^ practical modes of conduct- 
ing every proceeding which can be termed litigation ; 
as before Arbitrators, whether compulsory or volun- 
tary ; before Justices of thfe Peace ; in .all the Courts 
of Common Law ; in Courts of Equity ; in Eccle- 
siastical and Spiritual Courts ; in the Court of Admi- 
ralty and Prize Court ; and in the Courts of Appeal 
from each of those tribunals. 

In considering the practice of each of these courts 
I have attempted to follov/ the same scientific and 
admirable plans adopted by Mr. Tidd, as regards 
Courts of Law, and some others, as respects other 
courts, in their very valuable works ; and every modern 
rule of court and decision will be found incorporated. 
I beg, as an instance, attention to the head Brief in 
particular. I have there attempted to suggest, (it is 
hoped usefiilly,) some rules to be observed in preparing 
the same and the evidence, and the ^differupt parts of 
the Brief, as well at law as in equity, so as most advan- 
tageously to try an action at law or obtain a hearing 
in equity. Some forms, not previously in print, will 
be found interspersed, so as to elucidate or assist on 
emergencies. * " 

An Analytical Table of rights, injuries, and remedies, 
precedes the first chapter of the first volume, and in 
which I have attempted to show the injuries which 
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usually affect each right, and the several remedies for 
each, whether for prevention, compensation, or punish- 
ment ; and the subscribed notes will show the autho- 
rities in proof of each position. Parties themselves 
and their professional advisers will thereby at one view 
perceive the different remedies afforded in each case, 
and be enabled, by \>ery little further inquiry and con- 
sideration, to adopt the best. 

The first chapter of this part is introductory, and not 
so immediately practical as^the following ; but I have 
considered it important for the student, as for all prac- 
titioners, to state the general rules affecting all rights, 
injuries, and remedies, whether public or private, with 
some principal rules for the selection of the best of 
several remedies. 

At the head of each subsequent chapter will be found 
an analysis of its contents, and in general referring to 
each page of the work where the subject is discussed. 

The second chapter relates to rights affecting the 
Person, whether absolute or relative, and the injuries 
and offences and remedies and punishments affecting or 
applicable to the same. 

The third chapter relates to Rights to Personal Pro- 
perty, and the injuries, offences, and remedies and pu- 
nishments affecting or*applicab]e to the same. 

The fourtli. chapj;er relates to Peal Property, whether 
corporeal or incorporeal, and Chattels Real, and the 
rights, injuries, offences, and remedies and punish- 
ments relating to the same. To this chapter in parti- 
cular I invite attention, as an attempt to compress and 
take a practical view^of the law upon the subject, and 
which may, it is hoped, assist as a collection of most of 
the modern rules and decisions on the subject. An 
attempt has also been made to arrange all the recent 
enactments and decisions relating to malicious and other 
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injuries to real property, with their proper rem^ies 
and punishments. 

The Jifth, sixth, seventh, and eighth chapters princi- 
pally relate to the precautionary and other measures to 
defend, resist, prevent, abate or remove injuries of every 
description, whether by acts^ of parties themselves and 
others, or by the intervention of legal authority. 

The fifth chapter in particular states the rules to be 
observed to perfect rights and prevent injuries, before 
even the inception of the latter, and as well in the 
absence of any contract as in cases of contract. The 
analysis at the head of that chapter will more fully 
show its contents. 

The sixth chapter supposes that an iiyury has been 
in part committed, or is continuing, and that still be- 
fore litigation some precautionary measure should be 
adopted, either in the absence of contract, or where 
the injury would constitute a breach of contract. 

The seventh chapter contains rules, the knowledge 
of which is essential to every member of society, if he 
wish to travel safely through life, and the nonobserv- 
ance of which occasions so much loss and expense. It 
states all the remedies, by defence, resistance, or pre- 
vention of injuries to the person, personal property, and 
real property ; when a party may, and ho^ resist illegal 
process or imprisonment ; when relations^ or strangers 
may interfere; when and how offenders may be appre- 
hendec* by private individuals without warrant or process; 
when nuisances or other injuries may be removed or 
abated, and the consequences of excess in all the modes 
of defence, resistance, arrest, abatement, or removal of 
a nuisance ; when recaption, or obtaining restoration qf 
the person, or that of a relation, or of personal or real 
property may be obtained without any legal assistance ; 
and when satisfaction of rent, or for trespasses or debts, 
may be enforced by distress, or set-off, or retainer. 
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The eighth chapter supposes the necessity for the 
intervention]^ of legal proceedings to prevent or remove 
an injury. Here the practice of obtaining a judge’s 
warrant to'prevent a Duel ; the interference of justices 
to prevent a fight, or other breach of the peace ; security 
for keeping the peace, is ful^ considered ; the practice in 
obtaining release from imprisonment by writ of habeas 
corpus, or discharge on a more summary proceeding ; 
and lastly, the extensive jurisdiction, for the prevention 
of injuries, by the hijunctiSi of a Court of Equity, in 
cases of attempted or actually commenced injury, 
whether to the person, personal property, or real pro- 
perty. The practice is fully considered in obtaining 
injunctions in certain cases for the protection of the 
person, or to prevent injuries to personal property, 
occasioned by frauds of partners or agents, or to 
restrain the negociation of bills, or have deeds delivered 
up, or to have proper security given, or to prevent 
breaches of trust, or of contracts, or other loss; 
and to prevent the sailing of ships, or piracy of copy- 
rights ; and as respects real property, to prevent waste- 
ful trespasses, to quiet possession, to prevent waste or 
nuisances, whether private or public, and to prevent 
improper litif^ation ; or attempts to evade justice, as to 
restrain actions, bills of interpleader, and motions at 
law under tjie recent act; writs ne exeat regno, and 
bills to perpetuate testimony, &c. 

The ninth chapter contains a practical view of the 
Statutes of Limitation, and those limitations in mo- 
dem acts of proceedings against justices and other 
persons acting official^, or in exercise of the powers 
of a particular act. The operation of these acts, as 
well at law as in Courts of Equity, and in Ecclesiastical 
Courts, &c. are stated ; and then are considered some 
consequences of delay in other respects, which either 
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absolutely bar or prejudice legal or equitable proceed- 
ings. 

The tenth chapter shows the remedies, as well sum- 
mary as more formal, at law and in equity, to compel 
specific relief or performance, and when proceedings 
can only be had for compensation in damages, or for 
punishment. The proceedings by mandamus ' and 
otherwise, to compel the performance of specific acts, 
or by replevin, or action of detinue, to recover a spe- 
cific chattel, are considered: and then the extent of 
the jurisdiction of Courts of Equity on bills for spe- 
cific performance are practically examined. Proceed- 
ings of a like nature for restitution of conjugal and other 
rights in courts ecclesiastical and spiritual, and in 
courts of admiralty, are lastly considered, and which 
concludes the first volume of this work. 

The second volume supposes an injury to have been 
complete, and that no statute of limitations or other 
circumstance has completely barred a proceeding for 
redress ; and then the eleventh chapter considers the 
retainers and rights and duties of attorneys, solicitors, 
proctors, and every agent connected with legal pro- 
ceedings : then follow the details of every descrip- 
tion of proceeding to obtain redVess, from its com- 
mencement to its conclusion, and the particulars of 
which will be enumerated at the commencement of 
the second volume. 

Each part contains a temporary index, for facility of 
reference, and when the whole work has been printed 
a general table of contents will be prefixed, and at the 
end of the second volume will be found a very full 
index. 

Chambers, 6 , Chancery Lane, 

25tA Feb. 1833. 


J. C. 
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ANALYTICAL TABLE 

OF 

RIGHTS, INJURIES, AND REMEDIES. 

Res per divisionem melius aperiuntun 
jN.B.— T he numbers at the beginning oi each note refer to the body of the work- 


1. Sul)ject ‘matter, \ 

2. Rights, 

3. Injuries and Offences, 

4. Remedies and Punishments, 

I. THE PERSON. 

1. Own 

1. Personal Security. 

1. Homicide 


1 

1. Life 

1. Prevention. 

1. Self defence, (a) 

2. By third person. (ft) 

3. Justices, lunatic, (c) 

« 

1 

2. Attempt to murder, 

maim, 6lc 

3. Cruelty, or starving 

infants 

4. Attempt to cause mis- 

carriage 

5. Concealment of birth 

4. Sureties of peace, (d) 

5. Articles, K. B.(c) 

2. Compensation. 

1. No appeal or action. (/) 

2. Allowance to widows, (g) 

3. Punishment. 

1. Indictment, murder, (h) 

2. Indict., manslaughter. (i) 

3. Homicide, justifiable, (/c) 

1. Prevention as above. 

2. Action, (0 

3. Indictment, (m) 

Indictment, misdemeanor, (n) 

Indictment, felony, (o) 

Indictment, misdemeanor, (p) 



6. Threat to kill 

7. Challenges (r) .... 

* * 

Indictment, felony, (g) 

1. Prevention. 

► 1 . Surety, peace, (s) 

2. ^Judge’s warrant, 

3. Articles, K. B. (u) 




■2. Punishment. 

1 . Information, K. B. (i) 

2. Indictment, (y) 


(o) 30, 33. When life is in immediate danger may 
kill assailant* 1 East, P. C. 279 ; 9 G. 4, c. 31, s. 
10 . 

(6) 33. May break outer door to prevent. 2 Bos. 
& Pul. 260. 

(c) 33. 39 & 40 G. 3, c. 94, s. 3 j 7 B. & C. 669. 

(d) 33. Post, c. viii. 

(c) Ibid. • 

(/) 33. Appeal taken away, 59 G. 3, c. 46. Civil 
remedy merged, 

(g) 33. 6G.4. c. 108, s. 61 ; 7 G. 4, c. 64, 8,30. 

(h) 33. 9 G. 4, c. 31, s. 2 to 14j 2 & 3 W. 4, 
c. 75, 8. 16. Indictment for murder, when malicUms; 
when not, for manslaughter, 

a) Id. Ibid. 

(k) Is so in necessary defence of life, or to pre- 
vent a forcible felony. 1 East’s P, C. 271, 279 ; 9 
G. 4, c. 31, s. 10. 


(0 10. After acquittal. 12 East, 409. 

(m) 34. 9G.4, C.31, S. 9. What is grievous bodiljr 
harm. Holt, C. N. P. 469. 

(«) 34. 

(o) 36. 9G. 4, c.31, s. 13. 

(p) 35. 9 G. 4, c. 31, s. 14. Quaere, if child stiU. 

born. Id. Rex y. Southern, 1 Burn’s J., 26 ed. 611. 
Indictment not to be for murder unless evidence of 
killing be clear. • 

(gj 36. 4 G. 4, c. 54, s. 3. 

(r) 36. 

(«) 36. Post, c, viii. 

(t) Id. Ibid. 

(u) Id. Ibid. 

(x) 36. 1 Burr. R. 316 ; 3 East's R. 581 : 6 East, 
464, 471; 2 B. dr Aid. 462. 

(y) 36. 


K 
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ANALYTICAL TABLE 


1. Suh;ect»matter, 


1. THE PERSON. 

I* Own 

(continued.) 


2, Rights. 


1 . Personal security. 

1 . Life 

(continutd.) 


2. Limbs 

3. Hody 


3. Injuries and Offences. 

4. Remedies and Punishments. 

8 . Fights 

1. 2. i. Assaults, bat 
teries, wounding and 

1, Prevention. 

1 . Duly to prevent, (s) 

2. Surety, good behaviour. 

(«) 

mayhem (5) 

1. Prevention. 

1 . Common assaults 

1. Self-defence, (c) 

and batteries (/>) 

2. Defence of relation, (d) 

3. Defence by stranger, (c ) 

4. Justices, surety, peace.(/) 

5. Articles, K. B. (g) 

6 . Justices, lunatic. (fi) 

2. Compensation. 

By justices, (i) 

Action, trespass, (k) 

3. Punishment. 

Indictment. (/) 

Summary proceeding, (m) 

4. .Special assaults .... 

1. Prevention as above. 

1. Clergyman. (»t) 

2. Compensation by action. 

2 . Magistrate (n) 

3. Officers. («) 

4. Attempt to com« 

3. Punishment, (n) 

mil felony. (7t) 

6 . To prevent ap- 
prehension. (n) 

6 . To raise WHges.(«) 

7. On seamen, &c, 
(«) 

8 . 'J’o impede sale 
of provisions, (n) 

9. Assaults on deer- 


keepers, (rt) 

10. Oil custom or 

l^unishment. (o) 

excise oflricers.(p) 
5. Assaults with intent 

Punishment, (p) 

to murder 

1 . Prevention as above, 

2 . Compensation, action. ( 9 ) 

3. Punishment, indictment, fe 

(». Assaults and attempts 

lony. (r) 

to maim, &c 

7. Assaults to commit 

1 . Prevention as above. 

2. Compensation, action, (y) 

3. Punishment, (s) 

unnatural crime . . 

Indictment, misdemeanor (t) 

8 . Assaults to rob .... 

Indictment. («) 


0 36 . 

a) 38. Post, c. viii. 

(6) 37, 38. Assaults, batteries, bruises, contusions, 
soundings, and mayhems defined. 

(r) 38. With forc’c, not using dangerous wcayons, 

2 Rol. Ab. 646; 2 Saund. 5; c. vii. 

(d) 38. With force, by husband, wife, parent, child, 
apprentice or servant. 2 Ilol. Ab. 546 ; Owen, 161, 
c. vii. 

(e) Moliter manus, 2 Stra. 954 ; c. vii. 

( f) 38. c. viii. I 

(i) Id. Ibid. i 

ffe) 39 & 40 Geo. 3, c. 94, s, 3 ; 7 B. & C.669. 

(t) 38. When common, under 5/. damages. 9 
Geo. 4, c. 31, s. 27 to 29, 33 to 36 ; 1 B. be Adol. ' 
382. 


(fc) 26, 27, 38. Restrained as to costs, if no special 
plea nor judge’s certificate, and damages under 40s. 

(/) 38. Common, at common law, 3 Bla. C. 121 ; 
or tptcial, 9 Geo. 4, c. 31, s. 27 to 29. 

9 Geo. 4, c. 31, s. 27, penalty 51. to county 

rate. 

(ri) 38. Ibid. s. 23 to 29. 

& 8 Geo. 4, c. 29, s. 29. 

(p) 6 Geo. 4, c. 108, s. 56, 57, 59. 

{q) 11. After trial of indictment, 12 East, 409. 

(r) 38. 9 Geo. 4. c. 31, s. 11, 12, 25. 

(s) 38.41. Ibid. s. 12. 

(0 38. 9 Geo. 4, c. 31, s. 15, 18, 21. 

(u) 38. 7 & 8 Geo, 4, c. 29, s. 6, a misdemeanor 
at common law, Burn's J. Threats. 




OF RIGHTS, INJURIES, AND REMEDIES. 




1. Suilfect-matter. 

1 2. Rights. 

S. henries and Offences. 

4. Remedies and Punishnmits. 

1. THE PERSON. 

1. Own 

1. Personal security, 
i 2 & 3. Limbs and body 
i (continued.) 

I 

i 



(continued , ) 

9. Assault with intent to 

commit any felony 

10. Furious driving. . . . 
11^ Setting spring guns . 

6. Menaces'and Threats. 

1. Common threats 

2. Threat of mur- 
der 

Indictment, misdemeanor, (i) 
Indictment, (y) 

Action for damage. (*) 

Indictment, misdemeanor (a) 

1. Prevention. 

1. Defence. (6) 

2. Justices, lunatic, (c) 

3. Surety, peace, (d) 

4. Articles, K. B. (e) 

2. Compensation. 

Action per quod.(/) 

3. Funisbipent. 

Indictment, (g) 

Indictment. (A) 

Indictment, (t) 

!l^dictment. ( j) 

Stion for injury, (k) 

1. Prevention, 



3. Threat of burn- 
ing house, dec. . . 

4. Threats to pro- 
perty, post. 

5. Setting spring 

guns, Ac 



6. Rapes 



7. Carnal knowledge of 
child 

Self-defence. (/) 

By any person, (m) 

2. Fttnishment. 

Indictment, capital, (n) 
Indictment, assault, (o) 

Indictment, felony, (p) 
Indictment, assault, (q) 
Indictment, common law, (r) 
Indictment, (s) 

Indictment, (t) 

Indictment, (u) 

Action for deceit, (v) 

Indictment, conspiracy, (x) 
Information, (x ) 

Forfeiture of property, (y) 
^dictment, capital. ( 2 ) 
Indictment, misdemeanor, (a) 



8. Indecent exposure . . 

9. Abduction for fortune 

10. Abduction of females 

and children under 
sixteen 

11. Bigamy ........... 

1 


12. Deceptive marriage*. 

* > 

13. Unnatural offence. . 


(i) 38. 9 Geo. 4, e. 31, s. 25. 

(y) 38, I Geo. 4, c. 4. 

(*) 39. 4 Bing. 39. 

(a) 39. 7 & 8 Geo. 4, c. 18, s. 1 ; 4 Bing. 643. 

(5) 39. With force, 2 Rol. Ab. 646 ; 2 Saund. 5; 
if by stranger, mol. man., 2 Stra, 954. 

(c) 30. 39 & 40 Gc*o. 3, c. 94, s. 3 j 7 B. & Cres. 
669. Burn^s J. Lunatics. 

(d) 39. Ch. viii. 

(c) Id. Ibid. 

(/) 39. Trespass, 2 Lutw. 1428; Begist. 104; 
Co. Lit. 161 ; 6 East, 126, 133; 3 Bla. C. 120. 

(g) 39. 6 East, 126 ; Threat to servants, 6 Geo. 4 ; 
.Burn's J . Threat. Servant, post. 

(A) 39. 4 Geo. 4, c. 64, s. 3. 

(i) 39. Ibid. 

(j) 7 & 8 Geo. 4. c. 18, s. 1. 

(A) 4 Bing. 643 ; 8 B. & Aid. 304. 


(l) 39. 1 Hale, 486, may even kill aggressor. 

(m) 39. With force. 

(n) 39. 9 Geo. 4, c. 31, s. 16 to 18, sufficient to 
prove penetration. 

(u) 39. When not inception of rape. 

) 40. 9 Geo. 4, c. 31, s. 17, 18. 

) 40. 

(r) 40. 

(s) 40, 9 Geo. 4, c. 31, s. 19. 

(t) 40. Ibid. s. 20. 

(u) 41. Ibid. s. 22. 1 East, P. C. 464 to 472. 

(v) 41. After conviction. MS. decision. 

(a) 41. 3 Ves. &B. 175. 

(y) 41. 64. 65. Marriage Acts, 4 Geo. 4, c. 76, 
8. 23. 

(s) 41. 9 Geo. 4, c. 31, s. 15, 18. 

(a) 38. 41. 9 Geo. 4, c. 31, s. 25. 

b2 
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ANALYTICAl TABLE 


1* 

2. Rights, 

I. THE PERSON. 

1, Own 

1. Personal security, 

2 A 3. Limbs and body 
(dhtitinued.) 

(eontinued,) 


3. If^uries and 0 fences* 


14. Injuries from neg|i-| 
gence and nuisance. 

1. Leavingtrap doorj 



2. Leaving danger- 
ous dog or animal 
loose 


4. Remedies and Puniehments. 


Action, case, (h) 

Indictment, if a public nuisance. 


Action, case, (c) 
Indictment, (d) 


3. Consequences of 

other acts, or neg- 
ligence 

4. Unsound steam- 
engine ........ 

16. Injuiies to pcrscn in 
general 


Action, case, (e) 
Indictment, (d) 

Indictment and costs. (/) 

Remedies in general, (g) 


4. litialih 


1. By private nuisance.^; 


2. By public nuisances 


3. Breaking quarantine 

» 

4. Unwholesome food .. 


1. Prevention. 

1. Prevention by party, (h) 

2. Injunction, (i) 

3. Abatement, (k) 

2. Compensation. 

1. Action on case. (/) 

2. Assize of nuisance, (m) 

3. Quod permittat proster- 
navit,(n) 

1. Prevention. 

1. Prevention by party, (o) 

2. By injunction.(p) 

3. Abatement. (^) 

4. By a judge, (r) 

2. Compensation. 

Action, when, (s) 

3. Punishment. 

By indictment, (t) 
Indictment. 

Penalties, (tt) 

1. Prevention. 


Seizure of flour, &:c.(r) 


(h) 41.3 Campb. 398, 403 ; 6 B. & Ores. 519 j 4 
Taunt. 649 ; 4 Cainpb. 2(i2 ; 4 (> i”. P. 26!i. 

(r) 41 . 4 Car. & P. 297; 6 Cat. P. 1 ;• Com. Dig. 
Action, Negligence, A. 5. ; post, c. vii. 

(d) Indictment lies for Utting a dangerous animal 
go at large, Burn’s J. Nuisance, 11. 

(c) 41. Driving carriages, 4 B, & Cres, 223 ; 1 
Car. & P. 636; when not, 4 M. bt S. 27 ; not duly 
keying a loaded gun, 5 51. 6l S, 198 ; I Stark. R. 

(/) 41. l&2Geo. 4,c. 41.S. 1. 

(f) 4i. 42. When preferable to indict or sue. * 

(o) 42. C. vtt. Not unless it bo abendy a nui- 
sance, 12 Mod. 610 ; but see 4 M. iv S. 73. 

(t) 42. C.viii.; I 51ad. Ch. 167 to 165; 2 Chan. 

Cas. no. 

(k) 42. C. vii, ; 2 Smith, 9. 

0 42. 9 Coke, H. 56, 68, b. 
m) To abate the nuisaiioe, 3 Bla. C. 220, now 


obsolete. 

(n) A sure remedy to prostrate, 3 Bla. C. 221, 222 ; 
F. N. B. 124 ; 5 Coke, 100. Now obsolete. 

(o) 42. C, vii. 

(p) 42. C. viii, 

(<y) C. vii.; 2 Salk. 468 ; 2 Smith, 9. Less caj'e is 
required than in removing a private nuisance ; but see 
Burn’s J. Nuisance, Public, III. 

(r) On his own view, 1 Mod. 76. 

(s) 3 Bla. C. 219, 220, note b,. Burn’s J. Nui- 
sance. V.; 16 East, 196. 

(t) 43. Burn’s J. Nuisance, II.; 1 Burr. 333 ; 6 
Esp. R. 217; 2 Car. & P. 486; Peake, 93; 4 
Maule Sc Sel. 272; 8 T. R. 142. Judgment to pros- 
trate. 

( m) 6 Geo. 4, c. 78 ; 4 T. R. 202 ; Burn’s J. Qua- 
rantine. 

(i) 42. 3 B. & Adolp. 43. Bad fionr and hreod 
may be seized, 31 Geo* 2, c. 29, s. 29, 30. Bad meat. 





OF RIGHTS} INJURIES} AND REMEDIES. 


XXI 


1. Subject-matter, 

I. THE PERSON. 

1* Own 

( continued,) 


2. Rights, 3. Injuries and Ofences, 4. Remsdiee md PwndskmcnU, 


1. Personal Security. 

4. Health 

( continued.) 

4. Unwholesome food . . 
(continued,) 


• 

5. Mala prafiis 

5. Reputatation .. 

6. By sudden alarms, 
frightening 

1. Libel8(/i) 


2. Verbal slander (r) . , 


1 . Slanderous at 
law 


1 

2. Slanderous in 
spiritual court 


** Compensation. 

1 . Action on contract.( 5 r) 

2. Action on case.( 2 ) 

3. Punishment. 

1. Indictment.(o) 

2. Penaltie8.(6) 

1. Compensation. 

1. Action, contract.('c) 

2. Action, case.( d) 

2. Punishment 

1. By college phYsicians.(e) 

2. lndictment,(y ) 
Indictment, misdemeanor.(g) 

1. Pievention. 

1. Explanation .(t) 

2. Not recriminate.(fc) 

3. Destroying libel, whcn.(/) 

4. Applying to strike out 

scandalous matter. (m) 

5. Injunction, when.(n) 

2. Compensation. 

1. Action on case.(o) 

3. Punishment. 

1, IndictmentCp) 

2. Criminal infbimation.( 7 ) 

1. Prevention. 

1. Explanation.(t) 

2. «Not recriminate.(/c) 

2. Compensation. 

1. Action on ca8e.(s) 

3. Punishment. 

1. Indictment, when.(t} 

2. Summary procceding.(u) 

Suit in ecclesiastical court.(i;) 


(V) 42. 1 Uol. Ab. 90, pi. 1; 2 East, 314. 

(0 42. 

(a) 42. Bad flour maybe seized; punishment of 
millers foradulterating^our, 31 Geo. 2, c. 29, s.29, 30; 
1 Burn’s J. Bread and Mill. Bakers using alum in 
breads 3 M. & S. II. Selling any bad foody 2 East’s 
P. C. 822; 6 East, 133; 1 Burn’s J. Bread, 406, 
note (a) ; Bad meat, Burn’s J. Butcher ; 1 Stark. 
Slander, 143. As to bad butter, see 36 Geo. 3, c. 86, 
s. 4. If a conspiracy, it is indictable at common law, 
2Ld. Raym. 1179. 

(b) 42. Penalty on millers, 31 Geo. 2, c. 29, 
s. 29, 30. Butcher, bad meat, Bum’s J. Butcher; 
and see supra, note (a). 

(e) 43. 3 Bla. C. 122, note 10. 

(d) 43. Ibid.; 2 Wils. 359 ; 8 East, 348. 

(e; 43. Com. Dig. tit. Physician; Vio. Al>*. tit. 
Physician. 

(/)43. 40. 

(g) 43. Frightening by semblance of ghost, an in- 
dictable misdemeanor, 4 Bla. C. 197, 201, note 25 ; 
1 Hale, 429; Smith’s Foren. Med. 37 to 39; 1 
Paris & Fonb. 351, 36^. 

(h) 43. Defined, 9 ^ & Cres. 172, 403. 

(t) Chap.vi. May explain facts and suspend public 
opinion, and state intent to sue. Defendant’s answer 
wnen admissible to clear up ambiguity, Rex v. Tucker, 


R.&.M.C.C. 134^ Car.C.L.; Burn’s J. Threats, II. 

(k) 44. Must not cross libel, 2 Stark. R. 93, 

(l) 44. When may dekroy a libel, as a picture, 
&c. 6 Coke’s R. 1^5, b. ; 2 Campb. 61 1 ; 2 Bar. 6c 
Cres. 311. 

(m) 44 , note (*). Chit. Eq. Dig. 666 ; post, chap. viii. 

(n J Chap. viii. ikj^nction lies to restrain publica- 
tion of letlei'S only upon the ground of property, and 
not directly as to jrrevent a libel, 2 Swans. 413 ; 2 Bla. 
C. 407. note 14 ; excepting in a p 3 nding proceeding, 
Chit. Eq. Dig. 665. 

(o) 44. Hob. 53 ; 11 Mod. 99. 

Ip) 44. 5 Coke’s R. 126. 

(q) 1 Bla. Rep. 294 ; 5 B. & Aid. 595 ; Dougl. 
284, 387. 

(r| 44. What words actionable or not; suggested 
improvements in remedies, post, 23, note (d). Malice 
when essential, 45, 46. Costs in, 45. * 

(j) 45. 3 Bla. C. 123, 125, note 13. 

(t) 46. Only for words of a justice in office, 2 Stra. 
617 ; Burn’s J. Justices of|ieace, VI. 

(tt) Post, 23, note (d), 

(v) 46. Post, vol. 2. Charge of a spiritual offence, 
2 Salk, 692 ; 2 Stra. 946 ; 1 l.iev. 49. Aliter, if tem- 
poral slander as well as spiritual, 2 T. R. 473 ; 3 Bla. 
C. 123, b., in notes. Must sue in spiritual court 
within six calendar months, 27 Geo. 3, c. 44. 
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1 . StUff€Ct>mai0r. 


I. THE PERSON. 1. 

1. Own 

( cmtinued.) 


2. Rightt» 


Personal security. 
5. Reputation. 
(cmtinucd.) 


2. J’ersonal liberty . 


3« hguries 


and Offenc€9» 


4. 


2. Verbal slander, (cmU.) 

. 3. Malice when es- 
8ential.{x) 

4. Restraints upon 
report8.(y) 
if. When it is prefer- 
able to indict or 
move for criminal 
information. (a) 


liemedies and PunithmnU* 


3. By malicious prosecu- 
tion.(a)^ 


See infra, Injuries to Liberty.(o) 


4. By threats imputing 
crime, 

1. Menace in writ- 
ing to impute 
crime and to ex- 
tort money, &c. 

2. Menace or forci- 
ble demand and 
intent to steal . . 

3. Accusation or 

threat to accuse 
of infamous crime 
with intent to ex- 
tort, and actually 
extorting, is rob- 
bery 

4. Duress or threat 
of a charge of un- 
natural crime and 
thereby extorting, 
is an offence at 
common law .... 

6. Unsuccessful at- 
tempts 

jl. False iiuprisonment(g) 

without legal process 


Indictment, felony.(i») 


Indictment, felony.(c) 


Indictment, fcloDy.(d) 


Indictment, common law .(c) 
Indictment, misdemeanor.(/) 

1. Prevention. 

1. Resistance.(/{) 

2. E8cape.(li) 

3. Rescue.(/i) ' 

4. Prison breaking.(fe) 

5. Habeas corpus. (i) 

6. Bailing.(/c) 

2. Compensation. 

1. Action, tre3pa3s.(/) 


(x) 46,46. 

(w) 46. 

(t) 47. 

(tt) 47, 48. 

(6) 47. 7 & 8 Geo. 4, c. 29, 8.7. 

(c) 47. Ibid. 8. 6. 

(d) Ibid. s. 8. * 

(c) 47. 6 East, 126; Bum’s J. Threats. 
(/)9Geo. 4, C.31. 

(g) 47. Defined. 

(ft) 49. Chap. vii. of imprisonment. Il- 

legal ttnprisoument is umout process or under illegui 
process, and may be resisted, or party may escape or 
be rescued, or even break prison, 6 East, 304 ; 6 T. R. 
236; 1 East’s P. C. 310, 325, 329 ; I Leach’s C. L. 
206^ 2 Sira. 1226; Hawk. B.2, c. 19, s. 1 &2. But 


the.se are hazardous, and it is always safer to obtain 
habeas corpus, as piwt, chap. viii. At all events the 
mode of resistance, escape or rescue, must be propor- 
tioned to the necessity, and killing the assailant would 
at least be manslaughter, Rex v. Stockley, I East’s P. 
C. 310; Fost. (’h. 312 ; Hex v. Nestor, post, chap, vii, 
(i^ 49. 31 Car. 2, c. 2; 56 Geo. 3, c. 100 ; 1 Chit. 
C. L. 118 to 129; 13 East, 195; 2 M.& S. 428: 
6 M. A S. 108 ; 5 B, & Aid. 791 ; chap. viii. 

(ft) 49. U, ibid. 

(/) 49. Lies when illegal imprisonment, not under 
process, or under void or misapplied process, 6 T, R, 
234, 'Alitet', if against magistrate after conviction 
quashed, 43 Geo. 3, c. 141^8. 1 ; 5 Taunt. 680; or 
if process regular, though no crime or no debt, then the 
action must be case, 3 T. R. 185. 





OP RIGHTS, INJURIES AND REMEDIES, 


xxiii 


1. Subftei^matter, 


I. THE PERSON. 

1. Own 2. 


2. Rights, 


3. h^juries and Offences, 


4. Remedies and Punishments, 


Personal liberty .... 
(continued,) 


1. False imprisonment 
without legal process 
(continued, ) 


2. leaving .seamen 
abroad . . 


Ip, Malicious prosecu- 
I tion of a regular cri- 
minal proceeding (p) 


4. Malicious arrest or 
commission of bank- 
ruptcy 


3. Punishment. 

’ 1. lndictroent.(m) 

2. lnformation.(m) 

1. Compensation. 

Action.(n) 

2. Punishment. 

Indictment, misdemeanor. (o) 
Informatioii.(o) 


1. Prevention. 

1. £xplanation.((/) 

2. Not recriminate.(y) 

3. Not resistance or escape, 
nor rescue nor prison break- 
iiig.(r) 

4. llabcas corpus and bail- 
ing.(.s>) 

2. Compensation. 

Action on case.(t) 

3. Punishment. 

]ndictment.(ti) 


1. Prevention. 

1. Bailing and habeas.(i) 

2. ^' Not escape, &c.(i/) 

2. Compensation. 

Action on case.(s) 
Recovery of costs. (o) 

3. Indictment. 

1, Perjury. (fc) 

2. Conspiracy,(c) 


3. Burial (d) 


Refusal to bury MandamuK.(&) 

Indictmenl.(/) 

Stealing body .Indictment, misdemeanor. (g) 


(m) 60. 4 Dla. C. 218,219 ; 3 Chit. C. L. 835 ; 
or indictment for conspiracy, if several concerned, 2 
Burr. 993. 

(ji) 49. Action on contract, 2 East, 145, or trespass 
or case, according to circumstances. 

(o) 49. An indictable misdemeanor, punishable 
with imprisonment, 9 Geo, 4, c. 31, s, 30. Indict- 
ment or prosecution in name of Attorney-General. 

(p) 46. Defined, and distinguished from false zm- 
prisimmmt. 

(q) Postt chap. vi. 

(r) 49. Chap. vii. When the imprisonment is''law- 
ful informt though the parly be innocent, resistance, 
escape, rescue or prison breaking, are punishable by 
different statutes, post, 

(s) 48. Chap. viii. Habeas lies to bring up party 
to be bailed, when offence bailable. 

(0 48. Action on case lies after acquittal of a pro- 
secution malicious and without probable cause, Black- 
ford y, Dodd, 2 B. & Adolp. 179; 3 Bla. C. 126, 
note 20. 


(u) 60, Indictment for conspiracy, 2 Burr. 993 ; 1 
Salk. 174”; 1 Stra. ^93, 

(*) Chap.-ivii. 

(y) 49. If civil prgeess be regular, and party im- 
prisoned were intended to be sued, no escape is legal, 
though no debt be due, and defendant must put in 
bail and try the debt, chap. vii. 

(z) 60. On proof of malice and want of probable 
cause, 3 B. & Cres. 139 ; 1 B. & Adolp. 128 ; 2 B. 
& Adolp. 695 ; 2 Wils. 307 ; 3 Bla. C. 126, note 20. 

(a) 60. 43 Geo. 3, c.46, s.3; 4 B. & Cres. 26. 

Perjury, false swearing to debt, 1 Peak’s C.N, 
P. 112; 2 Chit. Grim. L. 818 to 330.« 

(c) 2 Burr. 993. 

(d) 60, 61. Rights to, and to a vault or monument 
in general, Id. ibid. 

(e) 60, 51. To bury generally, but not in a particu- 
lar manner or place. 

(/) 62. For obstructing funeral or stealing body, &c. 

(g) 52. 1 Russ. Grim. 415, 2ed.; Anatomy Bill, 2 
&3Wm. 4, C.6. 






ixiv 


ANALYTICAL TABLE 


1. 

2. Rights, 

3. Jt0uriet and Ofenees, 

4. Remedies and PamJvnenit, 

I. THE PERSON. 

2. Relative rights.(h) 
1. Husband 6c Wife. 
1. Husband. 

1. Wife’s person 

1. Security of person. 

1 . death ........ 

1. Prevention. 


1 

2. Her limbs .... 

Assaults, batter}', &c. . . 

Defence of wife, &c.(/) 
.Tustices, lunatic, (/c) 
Securities, peace.f/) 

Ai tides, K. B.(/) 

2. No appeal. 

When action.(m) 

3. Punishment. 

Indictment, murder.(n) 
Indictment, manslaughter.(n) 
1. Prevention. 


3. Her body 

4. Her health .... 

To her health 

Resistance and defence.(o) 

2. Compensation. 

1. Action by husband.(p) 

2. Action by husband and 
wife.(7) 

3. Punishment as atitCf xvii. to xx. 
Action by husband.(p) 


5. Her ReputStion 

To her reputation 

Action by husband and wife.(g) 
Punishment as ante, xx. xxi. 
Action, case by husband and 


2. Security of her liberty 

False imprisonment .... 

wifo.(g) 

Recaption, (r) 


• 

3. Her fidelity, society, 
and assistance 

« 

1. Abduction 

2. Harbouring 

3. Criminal conversation 

Habeas coi*pus.(4>) 

Action, trespass by husband.(p) 
Action by husband and wife.fg) 
Preventive and criminal proceed- 
ings as ante, xxii. xxiii. 
Recaption.(r) 

Habeas corpus. (s) 

Action, trespass,('f) 

Action, case.(u) 

1. rreveQtion.(x) 

2. Action, trespass.(y) 

3. Refusal to maintain.(s;) 



4. Solicitation, chastity 

4. Spontaneous separation.(s) 

5. Suit, ecclesiastical court.(a) 

6. Divorce.(a) 

Suit in ecclesiastical court.(l!») 


4. Heriearnings 

5. Wife withholding con- 
jugal rights 

W ithholding 

Indictment, conspiracy .(c) 

Suit for restitution. ( d) 

Action for.(c) 


(A) 53 to 61* Enactment and decisions as to mar> 
riages. 56, 57. Promises to marry, when binding. 
57, 58. Settlements, 68. Deeds vj scjtaration illegal. 
59. PrtAeclion of wife, &c. 

(i) 69. 2 Bos. 6c Pul. 260; 2 Ilol. Ab. 646; 3 
Bla. C. 3. 

(k) 39& 4<^Geo.3, c,94,s.3; 7 Bar. 6c C. 669; 
Bum's J. Lunatic. 

(0 Burn’s J. Surety, Peace. 

(m) Ante, xvii. note (/) ; Styles, 347 ; I Lev. 247 ; 
Ym* 89 ; 1 Ld. Kaym. ^9. But for temporary loss 
and expense before death, action lies, 1 Campb. 193. 

(n) 9 Geo. 4, c. 31 

(o) With force, 2 RoL Ab. 546 ; 3 Bla. C. 3. 

(p Permwd amsortiutn, &c. 3 Bla* C. 140. 

(g) For injury to her, 3 Bla. C. 140. 

(r) 3 Inst. 134 ; Hal. Anal. 46 ; 3 Bla. C. 4. 


(«) Past, chap. viii. 

(0 Fitz. N. B. 89 ; 3 Bla. C. 139, note 27. 

(m) 59. After demand, Willes, 678 to 580; 6 T. 
R. 221 ; 3 Bla. C. 139, note 27. 

(а) If person killed in act of adultery, it is only 
manslaughter, 1 Hale, 486 ; T. Raym. 212. 

(y) 2 M. & S. 436 ; 2 New R. 482; but umble 
may be in case, 6 East, 251, 387. And should be so 
if a count for harbouring will be material. 

(s) Stra. 647, 706 ; 1 B. & Adolp. 227 ; 1 Lev. 4; 
7 T. E. 603. 

(o) 59. 1 Bl.. C. 441; 1 OughU 317; 11 Vei. 
jun. 536. 

(б) 69. I T. R. 6; 3 Bla. C. 64, 65. 

(c) 59. 3 Stat. Trials, 519 ; Bum's J. Conspiracy, I. 

(d) 69. 3 Bla. C. 94. 

(e) 2 Bla. R. 1237, 1239 ; 1 Salk. 1 14 ; 9 East, 472. 





OF fllGHT8» XSlVmES AND REMEDIES. 


XXT 


1. Suipeet-matter, 

2. Ri^ts. 

3. Jiyurm and 

4. Reinedi^ and Punuhments* 

1. THE PERSON. 

11. Relative rights. j 
11. Rights of wife 

1 . Her own person .... 

! 1. Of her personal 

i fiCr^irity ...... 

Same injuries as to any 



1 . J..ife. 

1 2. Limbs. 

3. Body. 

1 4. Health. j 

5. Reputation. 

1 

other individual .... 

• 

1 

i 

1. Same reraedws against third 
persons. 

1 1. May kill assailant to pre- 

vent tape. (/) 

2. W’ife cannot sue alone, (ji^) 

I 3. When otherwise in equi- 


I I ty. (h) • 

! 4. When may sue in hus* 

j ! band’s nsime (i) 

I : 2. Ilemciiies against husband. 

! ; 1. Articles of ]H#ar:e. (fc) 

I * 2. HSu it in ecclesiastical court. 

(/) 


2. Personal liberty 
2 & 3. Person of hus-] 
band, and to <‘onjiigal| 
rights 


3. Homicide 


4. To maintenance, (jr) 


5. To her property (c) 


Imprisonment 


3. Hill in equity. (i;i) 
' 4. Divorce, (w) 

5. Indictment, (rt) 
Habeas Corpus, (p) 


1, Subtraction of conju-i 
gal rights €1. . 


Her suit in ecclesiastical court for 
reslittition or divorce. (</) 

2. Adultery Her suit for divorce. ( r) 


Befusal of 


Withholding 


Prevention, (s) 

Defence of husband, (s) 

No appeal or action, and when 
compensation, (t) 

Indictment, (u) 

Kemeuies. 

I . Purchasing necessarie8.(y) 
2 Suit for alimony. (*) 

3. Action by trustee. (a) 

4. Order of justice- (/>) 

1. Suit in equity, (rf) 

2. .Habeas corpus, (c) 

3. Appointments, (/) 


‘ ( / ) 33, 39, 59, note (c). 1 Hale, 485. 

(g) 8 T. R. 645 ; 2 13. & Cros. 655 j 3 B. & Cres. 
291. 

(h) Chit. Eq. Dig. 497. 

(i) 9 I-ast, 471. 

(k) 60. In equity, 1 Jac. & W. 348 ; at law, 3 
Campb. 326 ; I P. Wms. 462 ; 1 M'Clel. & Y. 269. 

(0 60. I Jac. & W 348. 

(»i ) Court of equity will only bind husband to good 
behaviour, not remove wife from him, Ambl. 334; 2 
Ves. 578. 

(u) 59, note (’m), 60 Divorce, 11 Ves. J. 636.* 

(o) Indictment at common law for battery, &c., 
wife a witness against husband, I Stra. 633; 1 East’s 
P. C. 466 ; Burn’s J. Evidence, IV. s. 4. 

(p) 60. 13 East. 173 ; when not, 1 Chit. E. 674; 
1 Jac. & W. 94 ; Free. Ch. 492. 

(q) 3 131a. C. 94 ; Phtl. Ec. C. 

(r) 3Bla.C. 94, note (14). 

(s) With force. 2 Rol, Ab. 646; 3 Bla. C. 3, 
note 2; ante, avii , note (a). 

(t) Appeal, when may, 69 Geo. 3, c. 45. Com- 
pensation to widows in some cases, 7 Geo. 4, c. 64, 
8. 30, and ante, xvii., note (g), 

VOL. I. 


(») Ante, xvii., notes (h), (i), (fc). 

(j) Forfeii^d by adultery, 5 13. & Adol. 227 ; so 
dower; but sentbie not fointure, 2 B. & Cres. 547 ; 
I Taunt. 417 ; 8 Bing. S56. 

(;v) 60. 1 Salk. 118; 2 Ld. Raym. 1006; 2 Stra. 
<1214 ; 3 Taunt. 421. AUter, if wife voluntarily leave 
husband and tradesman has notice, 2 Stra. 1214; 2 
Stark. R. 87 ; oi wife guilty of adultery, 1 13. & Adol.* 
227. 

( 2 ) 60. 1 Bla. C. 441 ; 3 Bla. C. 94 ; 1 B. & 
Adol. 60, 61 ; 3 Bing. 550. 

. (rt) 68, 59, 60. But temhle, not on deed of sepa* 
ration, which is void. 58. Weitmenlh v,4Pe«tmea(^, 
1 Dow’s Rep. New S 519. 

(b) 60. 5 Geo. 4, c. 83. s. 3, but not if wife guilty 
of adultery, 1 B. & Adol. 227. 

I (f ) 61. How far a wife may be liable on her con- 

tract. 

(d) 61. When and how a wife may have separate 
property and sue in equity. 

(«;) 60. When wife may have a habeas corpus to 
enable her to dispose of her separate property. 

(f) 63. 365. How a wife may appoint, devise, or 
surrender her copyhold, &c. 




ANALYTieAL TABLE 


XK»i 


1 . Sui^eet>rMttei\ 


2, Rights. 


1. THE PERSON. 

11. Relative nghts.| 
2. Parent and 
child. 

1. Parent’s 
right. (j)j 


1. Person of child 


3. Injuries and Offences, 


fl.^omicidc .. 
12. Baiteiies, &c. 


13. Abduction 

1. In general . . . . 


2. To service.s of child 


2. Female under 

sixteen 

Harbouring 


4. Remedies and Punishments. 


Child stealing. . . . 
1,2, 3. Abduction, har-j 
bouring, battery . . 

4. Debauching, per qnndl 


Preventions and Punishments, (h) 

1. Prevention. 

1. Defence, (i) 

2. Justice.s, &c.(/<) 

2. Compensation. 

1. To parents. (/) 

3. Punishments. 

1. Summary, (m) 

2. Indictment, (u) 

1. Prevention, (n) 

1. Recaption, (p) 

2. Habeas corpus. (</) 

3. Bill in equity, (r) 

4. Controul of parent’s right. 

(^) . 

2. Compensation. 

1. Action, trespass, (t) 

3. Punishments. 

1 . Indictment, (it) 

2. Information, (a) 

Indictment, (y) 

Recaption, (p) 

Habeas corpus, (q) 

Action, case. (:) 

Indictment. («) 

Same as above. 

Action, case, (b) 

Action, trespass, (c) 

Suit, ecclesiastical, (d) 

Justices’ order, filiation, (e) 


(g) 61 to 69. Child when or not iegitimate, and 
distinctions, 61,62. Ref^isters ^nd entries hi bibles 
of births, &c. <82. 8 B. Cc ('res. 813; 1 Phil, Ecc. 

Cas. 315 ; 8 Dowl 5(. Ryl. 325. Controul over chil- 
dren, and jmrenlV ritrhi,64 ; UWes. 58. 61 ; 2 Russ. 
II. 1 ; 2 Bligh’s a. News. 124; I Dow, N. S. 124 ; 
Compelling muinteuauce, 65. Uouutious^io children, 
65. Family arrovfrements, 67, Cliit^Kq. Dig. 1230; 
and child’s property, 68. * 

(/») AulCf xvii. 

0 63. With force, 2 Rol. Ah. 546; Cro. J, 296. 

(k) AnUt xvii., notes (c), (d). (v). 

(l) 63. Action ol tre.spass, if per quod servUium, 
fatner sustains any damage or eriume, but not other- 
wise, 63, n. (o) ; Sir T, Uaym. 259 ; 3 Bla. C. 143 ; 
Ms. note, 80 ; Ibid. HuU v, llnllnnd, 4 B. & Cres. 
660. But action of trespass iu cUtld's name i|^ always 
8u»tainabi«/or a battery. 

(in) 9 Geo. 4, c. 31, s. 24 to 29, 33 to 35. 

(n) Indictmotti at commott law, 3 Bla. C. 121. 

(o) 63. 3 Bla. C, 3, 4. May stop clothes to prevent 
illegal absence, I Car. 6c P. 101. 

(p) 63. 3 Bla. C. 4; 3 lost. 134; Hal. Anal. 

^ 4, 6. How in equity, 3 P. W. 152 ; Chit. Eq. 
Dig. 731, ' * 

(q) 63, 4 Moore. 366 ; 7 East, 579. 

(r) To have access to child, 3 P. Wms. 52 ; Chit. 
Eq.Dk.731. 

(*) o4. When parents* conduct improper, See, 2 
Russ. R. 1. iVfthaley x.mVedey, 2 Bligh’s Rep. 


New S. 124 ; 1 Dow. N. S. 124 ; 2 Sim. 35; I Jac. 
R. 226, 245, 251 ; 10 Ves. J. 52, 68. 

(f ) 63. Cro. Kliz. 770 ; 23 Via, Ab. 451 ; F. N. 

B. 90; 2P. Wms. 116; 3 Co. 38 ; 5 East, 221 ; 
Andrews, 312 ; Sir T. Raym. 474 ; 1 Bin. C. 54l, 
note 12 ; 3 Bla. C. 140, note 28, 143, note 30; but a 
parent usually sues as muater per quod, &c. 

(«) 63. 9 Geo. 4, c. 31, s. 19,20. Indictment for 
conspiracy to marry and get fortune, 3 Ves. & B. 173. 
Abduction of any children by any sinister means, as 
violence, deceit, conspiracy, intoxication, 6cc. for pur- 
pose of marrying them, an offence at common law, 1 
East's 1’, C. 459, 

(.t) 63. 2 Stra. 1107, 1108; And. 310; 1 East’s 
P. C. 460 ; Hawk. B. 2, c, 26, s. 1 to 9 i Sir T. 
Raym. 474. 

Ay) 9 Geo. 4, c, 31, s. 20. 

(x) SembU^ see note (/); hut parent usually sues 
as mmler per quod^ &c. 6 T. R. 360, 361 ; 3 Bla. 

C. 142, note 30. Demand of child, pwd, c. v.'tk vi. 
(u) 9 Geo. 4, c. 31, 8. 21. 

(6) 63. Parent must prove some service and da- 
mage, and can only sue as master for loss of service, 
5 East, 45 ; 6 East, 391 ; 11 East. 23 j Sir 1\ Raym. 
259 ; 3 Bla. C. 142, note 30. 

(r) 63. Trespass, when also au illegal entry of 
parent’s house, 2 T, R. 166. 
d) 63. 3 Bla. C. 64, 65. 
r) Burn’s J, Bastard. 





OF RIOHTSj INJURIES AKi> REMEDIES. 


xxm 


1. Sn^ecl^matter, 

2. Uightt. 

3. JtyurieB mid Offences. 

4. Remedies and Punishments. 

I. THE PERSON. 

11. Relative rights. 
2. Parent & child. 
1. Parent’s right 

2. To services of child 

5. Solicitation chastity . 

Suit, cnclesiaatical. (/) 

(continued.) 

(continued.) 


Indictment, conspiracy, (g) 

3. To obedience, and to 


Information, K. Jb. (It) 


educate child .... 

Disobedience 

Correction, (i) 


4. To earnings of child . 

Nonpayment of 

Bill, equity, (fc) 

Bill to restrain parent. (1) 

Action, (in ) 


5. To controul marriage 


• 

11. Rights of child 

of infant child or 
ward 

1. To his own personal 
security 

Disobedience 

Same injuries as any 

Bill in equity, (n) 


2. To person of parent. 

3. His own maintenance 

4. Education, when or 

not compelled ( t) . . 

other individual .... 
Homicide, battery, &c. 

(P) 

Withholding 

Improper education (x) 

Same Remedies, (o) 

Defence, (q) 

No action unless contract, (r) 

By bill in equity. («) 

By justices, (t) 

Indictment, (it) 

Bill, equity. (r) 

III. Guardian and ward. 
1. Guardian's right 

5. His own property (y) 

Securing same 

Bill in equity, (s) 

Same rights as parent.(a) 


1 

1. In person of 
ward («) 

1. In education 
and controul 

Abduction of 

Disobedience 

1. Preveotion. (/;) 

2. Stopping elopement.(fe) 

3. Habeas corpus, (c) 

4. Indictment, (d) 

Chancellor’s interference, (e) 


2. In marriage 
of 

Marrying without con- 
sent of guardian . . . . 

# 

Information. (/) 

Indictment. (J) 

Imprisonment, contempt, (g) 


(f) 63. 

(jSf) 3 State Tr. 519. Burn's J. Conspiracy, I. 

(fc) Id. Ibid. 

(0 64. Hawk. P. C. 130 ; 1 Bla. C. 4612. Must 
be Tnoderate» 10 Yes. 58, 6. 

(^c) 64. 68, 69, note (v). To compel son to con- 
tinue at a particular university, 1 Stra. 167 ; 3 Atk. 
7fl» ; 3 P. Wms. 51. 

(/) 64, 66. 2 Russ. R. 1 ; 2 Bligh’s Rep. New S. 
124 ; 1 Dow, New S. 154. 

(in) Parent's right is only to earnings from labour, 
ihd not to any other property, 3 B. & Aid. 548 ; 2 
Car. fit P. 678 ; 1 JBla. C. 452, 453. Parent not en- 
titled to infant's property except for maintenance* of 
child when parent unable, Chit. Eq. I>ig.‘7d3. See 
post, Guardian and Ward. 

(n) 63. Only when a ward of chancery, 2 Atk. 535, 
639. See indictment for Conspiracy, &c. ante, xxvi., 
iiote(u); Guardian and Ward, Chit. Eq. Dig. 736. 
See as to consent of parents, post, 53 to 65. 

(o) Ante, xvii. to xx., and notes; Chit. Eq. Dig. 
739. 

(p) Ante, xvii., 5ce. 

(q) 63. Defence with force but ne action, 2 Rol. 
Ab. 546 ; 3 Bla. C. 3, 4. 142, 148. 

(r) 63. 4 East. 84 ; 5 Eap. R. 131 ; I Car. & P. 
1 , 5 ; 2 Car. k P. 82 ; 7 Dowl, & R. 612. How to 


secure property for infant’s benefit, 65, 66. 

(s) 3 Aik. 60; Chit. Eq. Dig. 730, 733. 

(I) 43. Mil. C.2, S.7; 7.fac. 1, c.4, s. 8; 69 
Geo. 3, c. 12, 6. 31, 32 ; 5 Geo. 4, c. 63, s. 3 ; 4 
Burn’s J. Poorj ^ 

(u) 65,68. Starving child of tender years, Russ. 
C. C. 20 ; 2 Campb. 650. post, 34. 

(x) 1 Bla. C. 450, 451 ; 10 Ves. 57. 

(y) 63. By gift from father when old enough, 2 
Car. & P. 678 ; 3 Bla. 453, Other property, note (/i). 

(z) 1 Bla. C. 462, note 11 ; IP. Wins. 702 ; 2 
P. Wms. 117; 4 Bro. C. C. 101, 102 ; 2Fonbl.5th 
edit. 232 ; 11 Ves.jun. ; 2 Bligh, N.8. 124. 

(o)*69, 70. Father’s power to appoint guardian 
under 12 Car. 2, c. 24. In general, ;;uardtan has 
same powers aa parent during guardianship, 1 BHi. 
C. 460 to 467, and notes; and whilst funds in court, 
70 ; 2 Sim. & Stu. 123. 

(h) 69. May stop clotlies of ward to provent olope- 
ment, 1 Car. ic P. lO^f. 

(c) 63. Note (0, Bomhie. 

(d) If by coaspirapcy, 1 East's P. C. 469. 

(f) 69, Ibid. note. 

(/> 69, note («>. If by couspirocy, tadfcfhUe at 
cornmonlaw, 1 Last's P.C* 469 ; 1 Bla. C* 462 ha 467. 

(g) 69, Notes (*), (c), (dX (e> 3fP. Wmi.116; 

e 2 
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ANALYTICAZ. TABLE 


1. Suhjert-mofter, 

2. Rights, 

3. Injuries and Offences, 

4. Remedies and Panuitments. 

I. THE PERSON. 

II. Relative rights.; 
III. Guardian 
and ward. ! 

X. Guardian’s 
right .... 

j 

3. In ward’s ][)er- 


Bill, equity, (h) 

(continued.) \ 

Bonalty 

4. In ward’s realty 
1. To his own perslin. 

1. Liberty and so- 
ciety 

Injuries to 

2. Ward’s rights 

Injtlries to 

1. Injuries same as to 

others 

2. By guardian 

Bill, equity, (t) 

Same as ante, xvii. to xx. 

Equity, removal, (k) 

Equity, controul over. (1) 

Remedy for society, (m) 


2. Maintenance .. 

VVilhholding 

Bill, equity, (n) 


2. To his personalty . . 

Withholding 

Bill, equity, (o) 

XV. Master and appreU' 
tree, (p) 

3. I'o his realty 

Withholding 

1 Bill, equity (<») 

i 

1 

1. Master’s rights . 

1 . In person of app^rcnlice 

1 

Battery 

Other injuriesf </) 

! l. Prevention. 

1. Defence of. (»•) 

I 2. Compensation, 

! Action, trespass per qiiotl.(s) 

3. Punishment. 

1. Justices. (f> 

2. Indictment, (u) 


2. In services of 

Abduction 

Harbouring 

Absenting 

[Breach of indenture .... 
Debaiicliing daughter per 
\ quod 

Recaption, (x) 

Halreas corpus, when not. (v) 
Chief justice’s warrant, (z) 
Justice’s warrant, (a) 

.lustices. (h) 

Trespass per qund.(c) 

Action, case, (c) 

Indictment, when, (d) 

Action, covenant, (c) 

Action per quod, (f ) 


3. In obedience of .... 

Disobedience 

Correction, (g) 

Justices, (ft) 


6 Ves. 15 ; 6 Vcs. 57;2 ; 16 Ves. ‘259 ; may be impri- 
soned in Fleet, 8 Ves. 74; how to clear contempt by 
making proper settlement, 1 Ve»%jun, 154; but not of 
course. 8 Ves. 74 ; nor appearance by attorney allowed, 
4 Ves. 386. 

(^i) 69, 70. 1 Bla. C. 453 to 466/ how to obtain 

proportion for maintenance of infant, o9, 70. 

(0 Id. Ibid. 

{k) 69. When guardian removable, I Bla. C.462, 
note 8. When not, id. note 11 ; 2 F. Wins. 561. 

(/) 69. 70. Id. ibid. 1 hla. C. 463, riote ; Chit. 
Kq Big. 729. 730 ; 2 Chan. Rep. 237 ; 2 Lev. 123 ; 
X P. W ms. 704, 705 ; 3 Uro. P. C. 341, 

(w) 2 Chan. Rep. 237 ; 2 Lev. 128 ; 1 Bla. C. 
463, note (g), ^ 

(n) 70. ^Wben or not may be obtained on petition 
without bill ; and see p. 68 ; X Rla C. 463, note ; 
3 Uro. C.C. 88. 387 ; 4 Id. 101 ; 12 Ves. 492 ; 4 
Ves. 362 ; 11 Ves. 1 ; 2 P, Wms. 117. 

S I Blac. 462 to 467. 

) 70 to 72. Suggested stipulafious. 

(v) See ** Child,** utitr, *xvi, 

(. ) 70. With force, 2 Rol. Ab. 646. 

6) 70. 

(t) See case of comiDon assaults and battery, 9 
Geo. 4, c. 31. 

(u) Indictment at common law. 

(x) 70. 3 In&t. 134 j post, c. vii. 


(m) 70. Statute 31 Car. 2, c. 2; 56 Geo. 3, r.lOO* 
only on behalf of apprentice, 6 T. R. 497 ; 6 East* 
38 ; 7 'r. R. 745 ; post, c. viii. 

(z) ?0, 71. May be issued on application of 
master, when, 7 T. R. 745 ; 1 Leach, C. L. 233 ; 
post, c. viii. 

((f) 73. particular acts relating to apprentices. 
Burn’s .1. Apprentice, 183 to 1.93. Justice’s warrant 
to apprehend apprentice, 5 Kliz, o. 4, s. 47 ; 7 T. R. 
745 ; stat. 6 Geo. 3, c. 25, compels apprentice to 
sci've ont his absent lime. 16 East, 13, 

(h) 73. Burn’s J. Apprentice. 

(r) Trespass only when taken by force, 1 Salk. 380; 
3 Salk. 391. C«.>r, when preferable, 1 Salk. 68; 4 

aboore, 12 ; 6 T. R. 652 ; 7 T. H. 310, 314. 

(d) 6 Alod. 182 ; Burn's J. Appi^entice, VI. (5), 
uliter, if conspiracy, 2 Stark. U. 489. 

(c) Buugl. 518 ; Cro. Car. 179 ; 3 B. & A. 59 ; 
6 U. & Cres. 686. 

(/ ) 70. Case or trespass, 3 Wils. 18; 2 New 
R. 476; 2T. R. 176; 6 East, 577. 

(g) 71. By master, X B. & Cres. 469 ; Cro. Car. 
179 ; 2 Shower. 289 ; 1 Bla. C. 428 : F. N. B. ; 
Burn’s J. Apprentice, VI. (6), (7); Correction hy 
Justices, Burn s J. Apprentice ; but master must not 
delegate, 9 Coke, 76. 

(h) it. Burn’s J. Apprentice. When may dis- 
charge apprentice, 71, note (g). 





OF RIGHTS, INJURIES, RND REMEDIES. 


x%i% 


1. Subject-matter. 

2. Rights. 

3. Injuries and Offestoes. 

4. Remedies and PunUhmetHs. 

I. THE PERSON. 

11. Relative rights. 
IV. Master and 
apprentice. 

1. Master’s 
rights . . 

4. His personal earnings 

Withholding ........ 

Action for. (») 

2. Rights of 

1. In person of master 

Battery. Ac 

Defence of. (k) 

apprentice 

2. Maintenance 

WithLiolding of 

Justices. (1) 

(continued.) 


a 

Action, indenture, (m) 

3. Care and treatment. . 

Cruelty 

Indictment, whcn.(N) 

Indictment, (o) 

• V. Master and ser- 
vant or clerk (t) 
1. Right of 
master. . . * 

Instruction 

Return premium . . 

Withholding 

Withholding 

Magistrate, (p) 

Action, indenture, (q) 
Magistrates, (r) 

1. To person of servant 

Homicide 

Equity suit, (s) 

1. Prevention. (u) 


2. To services of 

i 

1 

t 

1. Injuries by third per-] 
son with force; as 

1. Menace ...... 

2. Assault. 

3. Battery. 

4. Wounding. 

5. Mayhem. 

6. Imprisonment. 

7. Assault on sea- 
men and servants 
in trade. 

2. Injuries without force. 

1 . Abduction .... 

2. Harbouring .... 

2. No action. (i) 

3. Punishment, iQdictment.(i/) 

1. Prevention. (s) 

1 . Defence of.(s) 

2. Compensation. 

1. Action, trespa5s.(rt) 

3. Punishment. 

1. Justices, summary pro- 
ceedings. (h) 

2. Justices, common assaults 
(0 

3. Indictment, special as- 
saults. (d) 

1. Recaption.(c) 

2. Habeas corpus.(/) 

3. Aclion.(g) 

4. Punishment.(A) 

Indictment, conspiracy. (!<) 


(») 71. When master may sue in ussuwip^it or case, 1 
1 Taunt, 112 , 3 M. & S. 191 ; 4 Taunt. 876. 

(k) 71. With force, Uol. Ab. 646. 

(/) 71. 34, 35, 43. 20 Geo. 2, c. 19 ; 4 Geo, 4, 
C.29; Bum’s.!. Apprentice, VI. (7), IX. p.l83to 193. 
(w) 71. Burn’s J. Apprentice, VI. (2^(3), (7). 
(»») 71. 34, 35, 43. 2 Campb. 650 ; Huss, Ik R. 
C. C. 20 ; 1 Huss. 16. Not against a manud woman 
for neglecting to provide proper food, 72*, note (h), 

(o) 71,72. 34,36.43. 

(p) 71. 5iipr«, note (/»). 

(q) 71. Burn’s J. Apprentice, VI. Though ap- . 
prentice absent himself, master must continue to in- 
struct him on his return, 1 B. 5c Cres. 460. 2 Dowl. 
& R. 465. 

(r) 71. 

(s) 71, note (g). • 

(0 See liights in general, 72 to 83; Liahilitm of 

Master, 79, 80. 

(n) 79. Prevention by any one, 2 Bos. & Pul. 260. 
Master may defend with force, 79, n. (!)• 

(a) 79, No action per quod. Styles, 347 ; 1 Lev. 
247; Yelv, 80; 1 Ld. Raym. 339. Sed querre for 
temporary loss of service; where mauilaughur, 1 Camp. 
193. 

(y) 9 Geo. 4, c. 31. 

(*) 79: With force, 2 Rol. Ab. 546, D. pi. 2; 
Owen, 151; Lom,215; 1 Hale, 484; Haw1c.B.2, 


c. 60, 24 ; Bac. Ab. Master and Servant, P. ; 1 

Bla. C. 429 ; 3 Bla.X/'. 3 ; I Burn’s J. 270; 6 Burn's 
J. 428 ; denying, 1 Salk. 407 ; 1 Ld. Raym. G2 ; 
Bui. N. P. 18. 

(a) 79. Action mlist be per quod, but he must be a 
servant, not a performer at a theatre, 1 Ksp. R. 386. 

(h) 74. Menacing journeymen, workmen, and ser- 
vants in trade,)5 Geo. 4*, c. 96 ; 6 Geo. 4, c. 129, s. 3. 
Iroprisonnient, three calendar months, 5 Burn’s J. Ser- 
vants, 423. 

(c) 74. Journeymen in trade, common assault, 9 
Geo. 4, C.31, s. 27, or indictment at common law. 

(d) 74. 9 Geo. 4, c. 31, s. 16 fit 26 ; Burn’s J. 
Servants. 

(c) 8 Inst. 134 ; 3 Bla. C. 4 ; 1 Bla. C. 428, note 
13 ; what master may do after recaption 

(// Sernble, not unless on application of servant 
impressed, &c. 70, notes (t), («). 

(g) 79, note (y). Action case, or if an illegal entry 
to house, tresfma, 79, note (<•)• 0** contrary to in- 
denture, action of covenant thereon. Where an ab- 
duedon has been by force, then trespass is best form of 
proceeding, 1 Salk. 380; but case for enticing and 
harbouring is in general preferable, F. N. B. 167; 
Winch. 51 ; 2 Lev. 63; 1 Lev. 240 ; 6 T. R. 221 ; 
Cowp. 54 ; 2 Bar. &c C. 448. Action may be against 
servant or third person, but not both, 3 Burr. 1345. 

(h) 79. 2 Stark, R. 489. 







4NALYTICAt TABLE 




1 . 


I. THE PERSON. 

IL Relative rights. 
V. Master aod 
servant or clerk. 
1. Right of 
master . . . . 
( cotaiaued,) 


|2« To aervices of. 
(q0fdinu(d») 


2 . Right of 
8 eivant(a). 


2. Rights, 


3. Injuries aud Offemes, 


4. Remedies and 


3. Debauching f 6 «| 
• male servant.. .. I 

4. Solicitation chasJ 

tity ! 

5* Solicitation to | 

rob, &c 

|3« Misq^nduct by ser-j 


vant.(m) 

1 .& 2 . 


Servants in! 
husbandry or 
trades 


3. Misconduct of 
meniul seivants 


4. Misconduct of 
clerks (t ) ..... 


1* Servant’s own person 1. Same injuries . 


2 . By master, battery . . 

3. Leaving seamen abroadj 
|2. Id person of master. . Battery of master. . . . 


Action per quod.(i) 

Trespass, when.(t) 

Suit in ecclesiastical court.(k) 

Indictment, misdemeanor.(/) 


Discharge.(w) 

Not correction. (o) 

Arbitration.(p) 

Justices, (y) 

Action. (r) 

Indictment.(s) 

Discharge. (^n) 

Not corjection.(e) 

Action.(r) 

I)ischarge,(w) 

Not correction.(a) 

Action, covenant. ( 1 /) 

Action, case.(s) 

Same as any individual, ewte, xvii. 
May depart. (/>) 

Action, trespass. 

Indictment, 9 Geo. 4, c. 31, s. 30, 
Pievenlion.(c) 

But no action. (d) 


(i) 79, note (h). Case or trespass, if an illegal entry ] 
tohouse, 2 T. 11.166. 

(k) Burn *8 Kcc. L. 

(/) 2 East, 5, 17 ; 6 East, 14], 464. Any attempt 
or solicitation to commit a felony or indictable misde^ 
iQoapor, although unsuccessful, is indictajbie as a mis- 
demeanor at common law, Id, ibid, i 4 Harg. .Stat. Tri, 
769 i Russ.dcR. C.C. 107. * 

(m) 72 to 83. Rights and duties in general of ser- 
vants in hnsbandnt, menint servants and rterhs; and 
see 1 Bb. C. 424, 425; 3 151a. C. 428 ; Bum’s J. 
Servants^ 

(n) 75 to 78. For what miscomluct and when 
servant has no right to clothes, 75, note (w). 

(o) 73, 76. Must not correct servant in hnsfunidry 
'‘or trade, or menial servant, 1 Bar. & C. 469. What 
correction of a etiHer or soldier allowed, 73, 74, Lia- 
bility of ca|llaiii of a ship for excess in correction, 3 
Campb. 42; 1 Stra."595; 2 Stra. 944; 2 Car. & P. 
148 ; Bui. N. P. 19. 

(p) 72. 76. 5 Geo. 4, c,96, to what labourers. 

( 9 ) 72 to 74. When or not justices have juiisdic- 

tjon, 20 Geo. 2, c. 19 ; 4 Geo. 4, c. 34; 9 Bar. & C. 
003, 628. Comhinttiions of servants in trade, 6 Geo. 4, 
c. 129 ; 9 Geo. 4, c. 31 , s. 25: Justices have no juris- 


diction over menial servants. 

(r) Action on express or implied contract. 

(a) 74, Assaults to raise wages indictable, 9 Geo, 
4, c. 31, s. 25. Indictment for conspiracy to raise 
wages at ammon law. The 5 Geo. 4 , c. 96, and 6 
Geo. 4, c. 129, repealed statute of puiiisliments against 
conspiracies, and only punish violence, threats, or intt- 
midations, 

(0 80 to 83. Duties and rights of. 80,81. Cove- 
nanu by, 6 Bing. 354, 82. Offences of larceny, em- 
bezzlement, &c. 82, 83. Liability of a surety, and 
precautions to be observed by him, 2 Vern. 518 ; Chit. 
Eq. Dig. 264. 

(w) 81, For what cause may discharge. 

(a) 73 to 75. 

^y) 6 Bing. 354. 

(s) Action on case. 

(a) 72. When be acquires a settfement. 72. W^hen 
may stipulate against it, 6 Bing. 163. 82. Right to 
soiu'it customers. 

(b) Fit. N. B, 168; Bro. Labourer, 61 ; Trespass, 

349; 1 Hra.C.428. ^ 

(f) 2 RoL Ab.646. 

(d) 3 Bla.C.l42, 143, 







OF RIGHTS^ tKjtRlBt RNO RIMBDIES. 




1 . Sid^e^i-matter, 

I. THE PERSON. 


2. Higktt. 


3. J»\putm and Offencei. 


4. Remidiet and Rimhdimenii$, 


il. Relative rights, 
V. Master and 
servant or clerk. j 
2. Right of 
servant . . 
(coniinutd,) 


3. To maintenance, &c, 


Withholding 


4. Not to medical care. 


Departure.(e) 
Action. (/) 
lndictroent.(g) 


II. PERSONAL 
PROPERTY. («) 




6. Not to clothe8.(i) 

6. Right to wages . . . . 


7. As to character(»/i) . . 


Withholding of. 

1. Menial servant 
' 2. Other servants . . 
False character. 

1. False bad cha- 
racter. 

1. Libel .... 

2. V^erbal.... 

2. False good cha- 
racter 


Action.(^fc) 

Justices.(/) 


Action.fm) 

Action.(wi) 

Penalty, 32 Geo. 3, c. 56. 
Action on case.(m) 


.. 1. Tangible property. 

1. In actual pn»ses~ 
sion 


1. Illegal takings. 

1 . Not criminal 


1 . 


2 . 


Prevention. 

1. Resistance.^o) 

2. Stoppage in transitu.^p) 

3. Recaption.(^) 

4. Seizing of gamc.(r) 

5. Replevin, action of.(x) 

6. Dctinue.(t) 

7. Bill in equity .(n) 
Compensation, damages, 

1. Action, trover. (j:) 

2. Action, trespass.(i/) 

3. Justices, summary .(a) 


M 3 Bla. C. 142, 143. 

( / ) On contract express or implied. 

(g) 84. Indictment, when servant of tender years 
starved or ill used, 2 Camp. 650; Russ. R. C. 20; 
1 Leach, 137 ; 1 Bla. C. 428, note 13. 

(h) 77, n. (c). 3 Bos. & Pul. 247 ; Cald. 527 ; 4 
Burn’s J. Poor, 26 ed., 239. Aiiter, if contract. 

(i) 75, n, (m). 

(k) 78. When recoverable, I Bla. C. 425, notes 5, 
6, 428, note 16 ; 5 Bing. 135. When forfeited, 2 
Stark. R. 256 ; Burn’s J. tit. Servants, III. 

(0 72,77,78. When entitled, Burn’s J Servant, IV.; 
4 Geo. 4, c. 34 ; 5 Geo. 4. c. 95 ; 6 Geo. 4, c. 129. 
And when justices can act, Burn’s J. Servants, IV.; 
9 Bar. &C. 603, 608. 

(m) 78, 79. No action lies for refusal to give cha- 
racter, 3 Esp. R. 201. Aliter, for muUciamly giving a 
false bad character, 3 Bos. & Pul. 587 *, 8 Bar. A C. 
578. Liabiiitv for giving a h\fe favourable character, 
32 Geo. 3, c. 56; also action at common law. Burn’s 
J. Servants, XXXI.; Foster v. Charles, 6 Bing. 396 ; 
7 Ring. 105. 

(») 84 to 145. I. The nature of personalty, and 
several kinds are stated and divided into those. First, 
Tangible and in possession, such as, 1. Animals, 
birds, and fish; 2. Moveables and ships; 3. Growing 
plants and emblements ; 4. Fixtures ; 5. Things mixed 
of realty and personalty ; 6. Stock and funds ; 7. Se- 


curities ; Secondlif, Things in possession but not fan- 
gihte, such as copyrights ; Thirdly^ Choscs in action, 
II. Then is considered the of interest. HI. 

I'ime of enjoyment. JV. Number of owners. V. 
Modes of acquiring titles, of which fourteen are enume- 
rated. VI. Contracts are considered in general and in 
particular af. regards Sales and Guarantees, Then from 
page 130 to 140, injuries, and oflPences, and remedies, 
and punishments, are consideted, and ai'e stated in 
the above Analysis. 

For the particular civil and criminal injuries or 
ofTences, as they vary accoidingto the nature of the 
thing, see the enumeration of each in pages 84 to 145; 
the above Analysis only states the general rules. ' 
(a) 130, 131. Resistance by force, but not using a 
dangerous instrument, Id. note (y), post, chap. vii. 

(p) . 131, note (b). Stopping in transitu, 

(q) 130, Reraption with force, 1 B. C. 514 ; 8 
B.&C.269 ; 9B.&C.69.60 ; 7Bing66l. When 
illegal to enter another’s land to reuke, 8 Biug. 186 ; 
post, chap. vii. 

fr) 131, nolo (kY Seizure, game, 405« 406* 

?sj 131, note (d). Replevin, 

?t) 131, note (c). Detinue. 

?u) 131, note If), Specific delivery of ehzitel, 

(i) 131, note (g). Trover, 

(y) 131, note (7i). Trespass, 

(x) 131 , n. (t). 7 & 8 Geo. 4, c. 29, and c. 30, s. 24« 









tfc). % mgkti. 3. if^utUt and Of/n^w J 4. Rmtdm nnd TunUiimefUi. 


«♦ PERSONAL 

PROPERTY .«•«., i. TsQgtUe property. 
(emitnued.) ]. Id actual pos8es< 


Stoll 2. Criminal takings 

(voutinutd*) («) 

1. Feloniously 1. Prevention. 

1. Ilesistapcc.(/i) 

2. Recaption .(e) 

3. Searcii warrant. 

2. Compensation. 

1. Justices, suminary.^rf) 

2. Hestit. fi/ter conviction.(c) 

3. Action, when.(r) 

3. Punishment. 

1. Summary.(rf) 

2. lndictment.(/) 

2. Kmbezzlements Recaption, (g) 

Action.(h) 

Indictment, (f) 

3. False pretences R€caption.(/c) 

Action.(/) 

Indictment.(m) 

4. Threats. 

1. Kxloiiing mo- 
ney by threats' 

or duress .... Indictment, misdemeanor, (n) 

2. Assaults with> 

intent to nib. . Indictment, felony, (o) 

3. Menaces 01 for- 
cible demand 
it^ith intent to 

steal Indictment, felony, (p) 


(u) 130 to 132. Whftt not a felonious taking, Uex 
V. Afeauuder, Uurn’i J. Horses, 1. 

132. What resistauce, see chap. vii. 

It) 132, chap vii, lietapUon after jelonimistakhg; 

may rttake, 3 Rla. C. 4, note 3. May retake 
thing stolen, HiUe$i duly sold in murkit avert ^ C. 
449,430; Burn's J. lloises, II.* Pawubrckei’s shop I 
not a anarket overt, ami trover always lies against 
pavKnbroker aflor demand, 2 Stra. 1187 ; 1 Stark, R. 
47il; 2Campb. 336; 1 Wils. 3. If sale in market j 
overt, stilt after conviction the owner is entitled to 
filake or recover from person then in poslession, 2 T. 
R* 740; atfd 7 & 8 Geo. 4, c. 29, s. 51, directs awaid 
raititutinn, unless bill of exchange or note bond Jute 
negotiated. Harm, particular law, 2 & 3 Ph. 6l M. 
G. 7 j 81 KJia c. 12. If no sale in market overt, owner 
tl^af mialci, a. 6; Burn's J. Horses, 11.; 2 Bla. C. 
4of. Hot uRer regular sale, the original owner can- 
ned anakitain tr6ver til) after conviction, 2 Car. &. P. 
41 » 4|8. Musi noi advertise reward for leturn, 7 5t 8 
4, g.29, s.59. 

188. t/uAice#* iuaiMARY inlerferenee inVase of 
lalflfiiOtta tilMogt la COIflitied to homes, 2 5c 3 Pb, & M. 
e. 7; 81 Elti e, |2; Burn's J. Horses, II.; and to 
bofaes imifn, and not when obtained by Jalse preteveex, 

2 Btark. R. 78* i>nea not extend to other chattels 
has tkeaa Gammitled, «ee 7 5c 8 Geo. 4, 
ta* 89 As to hares and rabbits, dogs, nmjined beasts j 
ijf hirtItL pigeons, hah, certain tteea and shrubs, un- I 
darwooo, maces, poata ana raila, fruit, roots, 5cc. not 
laioeny ; but jnsuces have jurisdiction, Id. s. 30. 


(e) 133. Action in general, in case of felom/, not 
allowed ull afier prosecution, 2 T. U. 750 ; 2 Car. & P. 
4!, 43. Ill case of /imck may sue m detinue or re- 
plevin, unless sale iii market overt, 2 & 3 Pli. & M. 
c. 7, s. 5. So action not taken away if will or writings 
stolen, 7 & 8 Geo. 4, c. 29, s. 24. 133, 134. Ciimi- 

nal tmhnzIemttiU do not take away action, Id. s. 52. 

(/) 131. huiictment^ laicenif, 7 5. 8 Geo. 4, c. 29; 
Burn’s J. Larceny. Paiticular animals and chottels, 
particular piovisions, Id. ibid. 84 to 101. 

(g) 130, 133. Recaption, chap. vii. 

(ii) 1‘33. Action expressly leserved by 7 & 8 Geo. 4, 
c.29. s. 62. 

(i) 133, 134. Indictment^ 7 & 8 Geo. 4, c. 29, 
s. 46 to 52. 

(/c) 130, 131, 134, post, chap, vii Becetptinn ; no 
property passes in goods obtained by false pretences, 
and they may be rescued or retaken, 1 Bar. & C. 514 ; 
21>owl.& R.755i7Taunt.69. 

(t) 1 34. Action of trover or ruse, QTammptit agaimA 
deceiver, 1 Stark, R. 20 ; but if credit be not expired, 
tfAninrtfte.9Bar.5cC'.59. 

(m) Indfctmeut on 7 4 k 8 Geo. 4, c. 29, s. S3; 
Burn’s J. Cheat. Even against a minor pretending to 
he of age, Id. 1. For obtaining enlisting money, 10 
Geo. 4, c. 6. At common law for conn^nVnrv, 3 ‘I’. R, 
98 ; 6 Powl. 5c R. 611; not otherwise, 1 Stark. R, 
402. 

(«) 134. At common law, Bum’s J, ThieulSr 

(u) 134. 7 ISGfco 4,c.29,s.e. ^ 

{p> 134. Ibid. 





OF RIGHTS^ INJURIES, AND REMEDIES. 




1. Suhject’-matter. 


II. PERSONAL 
PROPERTY. 


T 


2. Rights* 


3. Itguries and Offences* 


1 . Tangible property 
(continued,) 


1. In actual possession . . 
(continued*) 


4. Threats (continued,) 

4. Any menace or 
threat to im- 
pute infamous 

i crime with in- 
tent tc*extort. . 

5. Letter or writ- 
ing, demanding 
with menaces 
any chattel or 
to accuse with 
intent to steal . 

6. Threat to de- 
stroy corn, hay, 
or straw . — 

2. Illegal detentions* 

1. Civil 


2. Criminal embez- 
zlements 

3. Dama^tig. 

1. Wfien not crtmi- 

nal, (c ) 

1. Injuries by 

bailees 

2. By others. 

Malfcazance 
Misfeazance 
Negligence . 

2. When criminal 
or malicious, (g) 

i 

1. In general, in 

natui-e of fe- 
lony 

1 

2. Malicious, va- ! 
rious acts .... I 


4. Rmtdies andRunulments* 


Indictment, felony, (q) 


Indictment, felony, (r) 


Indictment, felony, (s) 

Recaption, (f) 
Replevin, action, (u) 
Detenue, action, (x) 
Trover, action, (y) 

Bill in equity, (t) 
Seizure, heriot. (a) 
Seizure for tolls, (b) 

Remedies, ante, xxxii. 


Case, action of. (d) 

Action on contract, (d) 

Trespass, (e) 

Case, (e) 

Case. (/) 

Indictment, or summarily before 
Justices, (h) 


Indictment, or justices summarily, 

*(0 

Action against hundred, (fc) 


(q) 134. 7&8Geo.4, c. 29, s. 7, 

(r) 134. Ibid. s. 8. 

(s) 135. 4 Geo. 4, c. 64, s. 3. 

(t) 135. Recaption, 1 B. & Cres. 614 ; 7 T. R. 
69. When cannot enter stranger's land to retake, 8 
Bing. 186 ; 1 B. Adol. 394 ; post. Recaption, c. 


(u) 135. replevin, 1 Chit PI. 188 ; 2 Stark. 298. 
(x) 135. Detinue, 1 Chit. PI. 139. 

M 136. 3 Bla. C. 152 ; 1 Chit. PI. 176. 

(z) 135. Bill lies to restore specific chattel, post. 


C, X* 


(c) 135, 2 Saund, 168, note I. •, 3 Bla. C. 15. 

(b) 135. Post, c. vii. 

(c) 136, 136. 

(d) 136. Against hai/ees case or assittnpni, 1 Chit, 

VOL, X. 


PI. 163 to 169. 

(«) 135. Against third persons, trespass or case, accord- 
ing to the nature of the injury, whether direct or only 
conseqiuntial, and whether the chattel was in po.ssessioa 
of an owner or a third person, 1 Chit. PI. 193 to 200. 
If consequential only, as firing near a decoy, case, 2 B, 
& Cres. 934 ; 11 East, 571. 

(/’) Ti35. Case for mert negligence or no^easancecit 
the consequences of a public niusance, 1 CTtit. PI, 133 
to 159; 3Bla.C. 153; 154, 

(g) 136, 137. 

(k) 136, 7 & Geo. 4, c. 29 ; Burn’s J. Larceny, 

^0 136, 137. Ibid. c. 30 ; Burn’s J. Malicious In- 
juries, 

(k) 137. Ibid. c. 31 ; action against hundred where 
furnituie, ficc, destroyed with buildii^^. 



AISAlrlTTICAl^ 





2. Kfghtf. 

S* Injuries and Offeucu* 

4. Remedies and Pmudments, 

li. Personal 

PROPURTV. i 
1. Tonglbie property. 

1. In actual possession . . 

3. Damagingfroniinned.) 


(emtinued,) ' 

(continued,) 

3. PeUy malici- 


1 


ous injuries not 
exceeding 51 . 

4. Cruelty to ani- 
mals 

5. Poisoning 

game or eggs, 
&c 

Justices summarily. (/) 

Justices summarily, (m) 

Justices summarily, (n) 


2. Rights to, but without 

1 actual possessioti.(tt) 

6. Slaughtering 

Horses 

7. Injury, British 
plate glass . . 

8. Injuries, PJng- 

lish linen com- 
pany 

9. Conspiracy . . 

10. Threats to de- 
stroy corn, 

grain, hay, or 
straw 

Same injuries 

Justices summarily, (a) 

Indictment, felony. (p) 

Indictment, felony, (q) 
Indictment, (r) 

Action, (s) 

Indictrnent.(t) 

Same remedies. (u) 


3. Rights ill remainder 
or reversion, (x) . . 

Same injurics.(x) 

Prevcntion.(y) 

t. Not tangible, (d) .... 

1 . Copyright in 

, books 5c music.(e) 

2, Busts and sculp- 

ture8.(/) 

4. Right in joint tenancy, 

£c.(c) 1 . 

In possession, or in re- 
mainder or reversion. 

Same injuric.s 

Justices. (g) 

Tndictrnent.(a) 

Casc.(.T) 

Bill in equity.(/;) 

Same rcniedics.(c) 


(0 137. Justices $ummarily, 7 & 8 Geo. 4, c. 30, 
•• 24; Bum’s J. Malicious Injuries. 

(m) 137. 3 Geo. 4, c. 71 ; Burn’s J. Cattle. 

(«) 137. 1&2W.4, c,32, s. 3, 24.e Poisoning 
actionable at common law, 137r 

(o) 137. 26 Geo. 3, c. 71 ; Burn’s .1. Horses. 

(p) 137. 13 Geo. 3, c. 38; Burn's J. Malicious 
Injuriei. 

jjo) 187. 4 Geo. 3, c. 37, s. 16 ; Burn’s J. Malici- 
ous Injuries. 

M 137. Not if merely to take game, 13 East, 228. 
10,11. When the criminal act is declaim a 
feUmpf in ^neral no action li^ until after conclusion 
ofnn^ctttion, but sometimes ft is enacted otherwise. 
l^eU Ihe injury is only timisdmttmor then action im- 
mediately lies, 10, note (a), 11, note (g), 

ft) 137. 4 Geo. 4, c. 54, s. 3; Burn’s J. Threats. 

(14)137. Prei>e«tw«, see 130, iSl. Kemedy,ca8c 
fbrinjory to rerers1on» 7 T. R. 9. 

(x) 137, 138. Case, not trover or trespass, 7 T. R. 
9 ; 1 By. and Mood. 99 ; 6 Bar. & Aid. 826. When 
suo tti trespass or ttover, 2 Campb* 464; S 
Id. 1$7 ; 5 Esp* R* 35. Wtieu a remainder-man may 


sue in trover, 2 T. R. 376. 

(;V) 130, 131, 137, 138. Preventions, 

(s) Semble. 7 & 8 Geo. 4, c. 30, s. 24, gives sum- 
wary remedy for malicious injury to a reniainder-roun 
or reversion in persoiuil property. 

(а) 138, 139. Against a lodger for larceny, 7 & 8 
Geo, 4, c. 29, s 45. 

(б) 139. To protect remainder-man, Chit. Eq. Dig. 
CliutteU Personal and Estate, IX., post, ch. viii, 

(c) 1.39. All to join, and when not, 7 T. K. 279; 

5 East, 407 ; 1 Chit. PI. 74, 75. Case against co-tenant, 
8 T. R. 145. When trespass for destroying, 8 Bar. 5c 
Cres. 257, 

139—98. See division, ante, xxxi, as to such 
propertj', and injuries to same in general, 139, 140. 

(e) Books and Music, 8 Ann, c. 19 j 12 Geo. 2, 
c. 36 ; 15 Geo, 3, c. 53 ; 41 Geo. 3, c. 107 ; 54 Geo. 
3, c. 156 ; decisions, Chitty’s Col. Stat. 181 ; 2 Chit. 
Commercial Law, 198 to 205 ; 4 Bing. 540 ; 2 Youiic 

6 J. 166 ; Godson on Patents* 

(J) 98. Basts and Scxilptuires, $6 Geo, 3, c. 71, 
virtually repealed by 54 Geo. 3, c. 56; decisions. 
Chit. Col SUt. 190^ 




OF RIOHTSi mtvkltki Ailtf kitUttDtBB. 


SijtIg&UmttUer, 

2. 

8. Injuries and Oftnees, 

4. Remediiei isnd 

II. PERSONAL 
PROPER'JT... 
2. Not Tangible. 
(amtinued.) 

3. Engravings and 

4. In patterns for 
linen, Ac.(h) 

5. Patents in gene- 


1 

Piracies 

Action, case.(^) 

Action, covenant.(0 

Injunction, equity .(m) 

1. Sel-off.(o) 

2. Action of debt.(p) 

3. Scire faclas.(g) 

1. Set-off.(o) 



3. C hoses in action.(n) 

1, On Contracts. 

1. Of Record. 

1. Judgments. .. 

2. Recognizances 

2. By specialty. 

1 . Jo pay money. 

1. Nonpayment of mo- 

ney 

2. Nonperformance of 

other act 

Nonpayment 


2. To perform 
other act. . . 

Breach, nonobservancc. 

2. Distress, when.(r) 

3. Action, dcbt.(s) 

4. Covenant.(t) 

Specific perforraance.(n) 


3. To omit 

Breach, commission .... 

Action, covenant.(x) 

1. Jnjunction.(y) 


3. By simple con- 
tract. 

1. To pay money. 

Nonpayment ......... 

2. Entry for forfeiture.(s) 

5. Action, covcnant.(a) 

1. Set-off.(6) 

i 



2. Rent, distrc8s.(c^ 

3. Action, assumpsit.(d) 

4. Action, debt.(e^ 


(g) 98. Engravings and Prints, 8 Geo. 2, c. IS ; 

7 Geo. 3, c, 38 ; 17 Geo. S, c. 57 j decisions. Chit. 
Col. Stttt. 192 ; 4 Bing. «34. 

(h) 98. Patterns on Linen, &cc. 27 Geo. 3, c. 38; 34 
Geo. 3, c. 23 ; decisioi.s, Chit. Col. Stat. 195. 

(i) 98. Patents, 21 Jac. liC. 3; Gddson on Patents; 
3 CWt. Col. Stat. 197. 

(k) 139. Some of these statutes expressly prescribe 
the remedy, as 54 Geo. 3, c. 1.56, s. 4 ; Id. c. 56, s. 3 ; 

8 Geo. 2, c. 13, 8. 1 ; 17 Geo. 3, c. 57, s. 1 ; 27 Geo. 
$, c. 38, 8. 2. The penalties arc not recoverable unless 
the re(|u1sUe8 of the statute have been complied with, 
i Bla. H. 333 ; 7 T. R. 620. But it is otherwise as 
to an action on tbe case, 7 T. R. 620. Sec 2 Chit. Pi. 
760 to 768. 

(i) 2 Sim. fic Stu. 1. 

(n>) 140. Past, ch, viii. ; S Meriv. 624 ; 2 Vcl. & 
B. 218 ; 3 Ves. & B. 17 ; 17 Ve.s. 422 ; 1 Jac. & W. 
481 ; 1 M^d. Ch. Prac, 157 to 165 ; 2 Bla. C, 407, 
note 14 ; 5 Id. 427, note 1 ; $ Chit. Com. L. 622 ; 
3 Chit. £(). Dig. Injunction, 1054. 

(n) Constitute a right to receive money or to the 
performance of some contract. 

(e):140« cb. vii. Set-off by plea or notice ; 2 G. 2, 
c. 22, s. 13 ; 8 Id. c. 24, s. 4. But not to judgments 
or records if set-olf be due on simple contract. See 6 
Taunt. 176 ; 8 Bing. 202 ; 7 Id. 29, 61. May be by 


motion )o Court to set off one judgment against the 
other, 8 Bing. 202 ;*and even to stay execution till the 
latter can be e6rected, 7 Hihg. 435. In bankrnptcy, 
6 Geo. 4, c. 16, s. 50 ; 8 B. & Cres. 105. 

(p) 140, 141. (jilb. Debt, 391, 392; 1 Chit. PI. 
126. 

(q) Tide’s Prac. 9ed. 1122, 23; 2Saund.R.72. 

(r) See notl (o), supra. Always by plea, 8 Geo. 2, 
c. 24, s. 4. 140. ch. vii. For rent, or rent charge, or 
annuity, when, 4 Geo, 2, c.28, s. 5. 

(8) ’]41. Com. Dig. Debt, A. 1. 

(t) 141. 2 Ld. Raym. 1536. Com. Dig. Covenant, 
A. 1. 

(u) Ch. X. Specific performance when compelled hi 
equity. 

(x) 141. Ante, note. 

(yj 141. Injunction when granted agalnsi breach 
of contract, covenant, or trust, post, ch. f iii. 

(s) 288. 

(a) Ante, note. 

(b) Ante, note(a). May purposely purchase gdods 
and set off tbe price against a prior debt, peilt, ^,>11. 

(c) 140. Not unless under a demise, post, eh. vfi. 

(d) 141. In all cases of contract noi dndier seal. 

(e) Not if money payable by instalments, and ell 
not due or against executor, 1 Hen. B. 547 ; 5 Bing. 
200 . 

d2 




XXXVl 


ANALYTICAL TABLE 


]. Suigect^matUu 


11. PERSONAL 
PROPERTY. 
S.ChosPHiM action 
{continued.) 


Mights. 


a. By simple con 
tract. 

] . To pa y money .... 
(contihued). 

[l2. To perform oilier acts.l 
1. To deliver*good9 
sold 


2. Warranty of 
goodi> 


.3. To perform otlier 
acts I . . 


4. Not to perform] 
or to omit . . . 


5. Other rcprcseii- 
tatiuns respecting 
goods 


II. Not on Contract. 

1. lx‘gacy(/0.. 

2, Distrilmlive.sliari' 


3. Injnriet and Offenca. 


Nonpayment 

(continued.) 


jNondclivery 


Misrepresentation . 


1. Omission 

|2. Commissions 

3. Misfeasance 

4. Malfea/.auce 

Wrongful performance. 


Deceit and damage. 


Nonpayment . 
Nonpayment 


4. Remedies and Punishments. 


5. Action case.(/) 
d. Injunction against paying.(g) 


1. Caption, when, (h) 

2. Detinue, when. (*) 

3. Action, assumpsit, (fc) 

4. Bill for specific performance. (/) 

1. Return goods, when or not.(m) 

2. Refuse payment, when, or 

not. (w) 

3. Reduce price, (o) 

4. Action, assnropsit.(p) 
a. Action, case, (y) 

1. Specific performance, (r) 

2. Injunctions, when, (s) 

3. Assumpsit. (0 

4. Case, when, {u) 

1. Injunction, (ar) 

1. Action, assumpsit.( 3 /) 

2. Case, (s) 


1. Assumpsit. ( I/) 

2. Case, (a) 

Action, when, or not. (/)) 
Bill in etjuity. (c) 


(/) 142, note (d). If fraud in purchase and 
credit not expired, the declaration must be in case, 
y B. Cres. .sy. 

(g) JVsf, ch, viii. Injunction against paying when, 
Chit. Eq. Dig. tO.'id. 

(h) 12.^. When may tohe, 7 B. Cres. 26; Shop. 
Touch. 22r); Long on Pfersonal Property, 147, 148; 
Roberts’.s Stnt, Frauds, 1(3.3 to^ 170. TT/ini not. 1 
Taunt. .318; 2 Campb. 240 ; .3 Bar. & Aid. 492 ; 2 
Bos. & P. .384; Cowp. 294 ; allliough purchaser paid 
the price in advance, sec; cases 3 (;bit, Cmn. L. 126, 
and case, as to loss by fire, 6 Bar. AWI. 360. 

(i) 12.3. 7 B. & (>es. 26; detinue when for a 
specific chattel sold, Inst note. Fit. N. B. 138 ; Willcs, 
120 ; 1 Dyer, 24, b. ; .3 Woodes. 104; 2 Bla. C. 132. 

{k) 3 Price’s R, 68 ; 1 F.ast, 203. 

(0 Post, chap. X. When it lies, Chilty, Eq. Dig. 
Chattels Personal, and post. 

(m) 126. In case of warranty of a specific chattel 
purchaser may immediately refuse to take, but cannot 
return it after once accepting, except where fraud or 
express agreement, 2 Bar. & A<iol. 4.36. But goods 
ordered generally, if unfit, may be returned in a rea- 
sonable time, Id. ibid. 

(«) 126. If property returned immediately, may 
resist any payment, 2 Taunt. 2 ; aliter not, 2 Bar. & 
Adol. 4.36. 

(u) 126. May reduce damages by proof of breach 
of warranty. 2 Bar. & Adol. 436. 

(p) 126. Action assumpsit on express, Id. ; post. 
chap. X.; 2 Eaist, 451. 


(y) 126. Dougl. 21.; 2 Starkie’s R. 162; 2 East, 
446 ; 4 Jiing. 73. 'Fliis is the proper remedy when 
there is deceit without warranty, 12 East, 11 ; 4 
Camph. 22. 

(r) Post, chap. x. 

(.s) Post. chap. viii. 

(() 6 Fiast, .369 ; 4 Bar. &t Cres. 345. 

(u) When a breach of contract is aLso a breach of 
duty, or misfeazaiice, or malfeasance, and not a mere 
omission, case lies, per Baylcy, J. e* Bar. Sc, Cres. (iOo; 
5 T. R. 142 ; 1 Chit. R. 1 ; 1 Cliit. PL 153 to 155. 

(.i) See c. viii.; 2 Swanst. 253; 2 Mad. 198. 

(y) 142. Assumpsit. 

(c) 142. Case when, sec note («.). 

(a) 142 When the only proper remedy, 4 Campb. 
22, 144, 169; 12 East, 11. Case for deceit is the 
proper action when the credit on which goods were 
sold has not expired, 9 B, & C. .39. 

(h) 110 to 1 14. As to legacies in general, see Roper 
on ^Legacies, and Chit. Eq. Dig. Legacy. For a legacy 
of a specific personal or real chattel after assent trover, 
if personal, and ejectment, if chattel real, lies, 3 East’s 
R.120; 3 Aik. 224,284; Cowp. 284, 289. So assumpsit 
lies for a legacy after executor’s promise to pay in con- 
sideration of forbearance, a/iler not, 5 T. R. 693 ; 1 
Moore & P. 209 ; 7 Bar. Cres. 542. So if executor 
has borrowed the legacy, 1 Moore fie P. 209. 

(c) 111). Chit. Eq. Dig. Legacies, viii., 4; 3 Ridg. 
P. C. 243, Not in Eccles. Court, if devise of land to 
pay debts, 9 Bar. Sc Cres. 489. 



OF RIGHTS9 INJURIES^ AND REMEDIES* XXXVti 


1. Subject-matter, 

2. Rights, 1 3. Injwies and (}ffences. 

4. Remedies and Funishments, 

11. PERSONAL 



PROPERTY. 

11. Nut on Contract, 


3. C hoses in action 

2. Distributive share. Nonpj^ment 

Action on administration boiid.(d) 

(continued,) 

(continned,) (conwiued,) 

No action, (c) 

V 

Bill in equity. (J ) 

Suit in Ecclesiastical Court, ante, 
xxxvi.(d) 


3, Contribution to 

party walls Nonpayment 

Action, (g) 


All chases in action .... CnwOwt injuries 

to c/iuses in action 

Indictment, (h) 


1. Forgery 

Indictment. (?) 


2. Larceny 

Indictment, (k) 


3. Embezzlemenl 

Indictment. 


’ 4 . False Pre- 

I lences 

Indictment. (/) 


i 5. Stealing or iu- 

j ji»«*i»g records, 

j &.C 

1 Indictment, (m) 


j 6. Concealing or 

1 destroying will 

Indictment, {n) 

III. REAL PROrER- 
TV.(o) 

1. Corporeal (p) .. 

1 

1. In actual possession.;!. Ousters, (r) and with- 

1. Resistance Gs) 

(q) j holding possession . . 

1 

t 


2. Re-entry. (0 

3. Equity, injunction. («) 


((Z)8 Bar, & Cres, 151 ; *2 Man. & R} l. t.'SC), when 
not. 

(ft) 110. 7 l^tir. &. Cres. ; when otlierwise, 1 
Moore & P. 209 ; 3 Bar. & Cres. 623 3 Price’s R. 

54 ; 4 Taunt. 488, 779, 847 ; 6 I aunt. 522. 

if) Distrihulion. 

(^) 14 (ieo. 3, c. 7 8,s. 41 ; Chit. Col. Stat. Building 
Act ; 2 Chit. PI. 247. 

(//) 144. Forgery, 11 Geo. 4 and 1 Wm. 4, c. 66. 

(i) 144 J/arceny, 7 & 8 Geo. 4, c. 29. 

(/i) Id. ibid. KmbczzlemaH. 

(0 Id. ibid. False Pretences. But the raising 
money on a second mortgage, concealing the first, is 
not a false pretence, Uex v, Coddringt on, CB,r. & P. 661. 
Indictment lie.s at common law for conspiracy. 

(?«) 143. hijurhig records, &cc , 7 & 8 Geo. 4, c. 
29, s. 21. 

(n) 144. Concealing or destroying a will or title- 
deeds, Id. sect. 22, 23. 

( 0 ) 145. Real property defined, 145 to 150. 1. 
The Rights to Real PnopEriTy consi derep, 145 
to 373. Of real property in general, and disiiuciion 
between corporeal and incorporeal, 145 to 147 ; thui 
an analytical division of the subject under seven heads 
is given, 145 to 147. First, the different hinds, under 
which ten general legal terms are considered, with 
their respective different civil and criminal injuries 
and offences, remedies and punishments, afl'ecting 
each, 161 to 163. Then are enumerated thirty-nine 
principal corporeal real things, with their peculiar civil 
and criminal injuries and offences, remedies and pu- 
nishments applicable to each, 163 to 203. Then 
thirteen kinds of incorporeal real things, with the pe- 


culiar civil and criminal injuries, remedies, and pu- 
nishments applicable to each, 203 to 229. Sevondh/, 
the different ttnures, whether freehold or copyhold, 
6cc. 229 to 238. Thirdly, the different estates or 
quantities of interest in real properly, 238 to 264, 
Fourthly, the times of enjoyment, as whether in posses- 
sion, lemuindcr, or reversion, 2(34 to 268. Fifthly, 
the number of owners, mi wlielher in Severalty, Copar- 
cenery, .Toint- tenancy, or in Common, 268 to 272. 
Shihly, the titles or modes of aetjuiring or losing an 
interest in real property, 272 to 36.5. Seventhly, the 
distinction between legal and eiiuitablc interests, 365 to 
373. II. anti 111. ^njpuies, Ou’ENtEs, Hl;mei)if.s, 
AND P^J^lSIlME^/rs relating to real property, 373 to 
413. These latter are stated in the above analysis, 
which points out the usual injurie.s and remedies, civil 
and criminal. 

(p) 160. Distinctions between corporeal and incor- 
poreal property, 150, 203 to 205. 

(q) 264 to 268. Difference between an estate in 
possession, remaimler, and reversion, 264 to 268. 
Estate in remainder will not confer a settlement or 
prevent.* ight, &c., the estate must be vested in posses- 
sion, Ilex V. Willoughby with SLoolhhy, 10 .B. & Cres. 
62. When posses.sion in fact is essential to support 
trespass, post, 381 ; 5 East, 485 ; 16 East, 33 ; 8 
Taunt. 742 ; 3 Moore, 96 ; S. C. 7 B. & Cres. 399 j 
2 B. & Aid. 470 j 1 Chit. PI. 5th edit. 202 to 205; 

(r) 374, 375. Ouster defined, Co. Lit. 199, 200. 
(fi) 375. P(wf, c. vii. Resistaucemay be with force, 

but not using a dangerous instrument, 2 Salk. 64U 
(t) 375. How to be made, post, c. vii. 

(tt) 375. How, post, c. viii. 



xxxviii 


ANALYTICAL TABLE 


1« Subject-matter, 


HI. REAL PROPER. 
TY. 

1. Corporeal .... 
(cmlinued.) 


2. Rights, \ 3, Injuries and Offences. \ 4. Remedies and Punishments, 


1. In actual possession . 1. Ousters and with- 

{continncd.) holding possession .. 4. Justices restoring possession.(x) 

(continued.) 5. Justices, where half year’s rent 

in arrear. (y) 

* f>. Double value. ( 2 ) 

7. Double rent, (a) 

8. Action, treble damages for evic- 
tiou of freeholder, (b) 

9. Indictment, forcible entry and 
restitution, (c) 

10. Justice’s summons against 
paupsr. (d) 

1 1 . Equity against trustees, (e) 

12. Action, ejectment. (/) 

13. Writ of dower, (g) 

14. Bill of peace to quiet posses* 
sion.(/i) 

15. Punishment by indictment for 
forcible entry, (i) 

|2. Trcs]»asses. (A) .... 1. Prevention. (/) 

I 1. Resistance. (/') 

2. What instruments may be 
set. (m) 

3. Driving off cattle. («) 

4. Distress, damage-feasant, 

(«) 

5. Apprehending trespasser. 

0. Bill, injunction, (q) 

7. Bill of peace, (r) 

2. (!oTiiponsation. 

1. Summary, justices, (s) 

2. Summary, game, (tj 

3. Action, trespass, (w) 

j 3. Imlictinent, when. (<;) 


(a ) 375, 37f). How to pioi eol, pou, c. x. 

(v) 370', 1 i (h o. 2. c. 19, 10 ; 57 (ieh. 3, c. 52. 

(2) 370, 377. 4 C;eo. 2, c. 2«. 

(a) 377. il (ieo. 2,c. 19, s. 18. 

(b) 377. 8 lieu. 6, c. 9. Duly a freeholder, 8 B. 
& Oes. 409. 

(<*) 377,378. Ibid.; 31 Kllz. c. 11» Restitution! 
tttl’orded even to a (t’lisrhoidir iw coptf^wlda', 21 .lac. 1, ' 
c. 15. Punishment by indictment at vonnuon b.-ic, see 
jwstf ('rimitwl lojuries and Punishnients. 

(d) 378. Pauper or other delaining jios.se.ssion of 
parish houses or land, .59 Geo. 3, c. 12, s. 24, 25. 

(c) 378. 

(/) 379, 380. Action of ejectment in general. 

(g) 380. Remedy at law or in ciiuity, which pre- 
ferable, 

(h) Post, c. viii. . 

(f) ro\t, 401, on statute.s, or at common law\ 

(k) 380. What or not a trespnss. Id. ibid. 9 R. &. 
Cres. 591 ; 11 Mod. 74, 130 ; 1 Stark. R. 22, 58 ; 

4 ( ’ampb. 220. A mere continuance is not a trespas.s, 
380, 381 , 382. Nor a mere omission ; us not removing 
tithes, tkc. ' 

(/) 381. Preventions, w ith what force and by what 
means, pest, c, vii,; 2Salk. ()41 ; 7 Bing. 310. Must 
not kill assiiilaut unless to prevent a forcible felony en- 
dangering occupier's /i/e, 1 East’s P. C. 273, 287. 

(m) 381. Not with spring guns, except in night 


! within hou.se, 7 iS. 8 (jeo. 4, c. 18 ; 4 Bing*. 642. 
, As to dog-spears, C(»urt divided, 1 J. B. Moore, 202. 
! .'ienddc, not legal, 4 Bing. 642 ; post, c. vii. As to 
ferocious dogs, ClC. ; 4 Car. iSc P. 297 ; post, c. vii. 

( n) C’h. vii. 

(o) 381,382. pas/, c. vii. Cannot distiaiu chat- 
tel in actual possession, 6T. II. 138. AUter,'dS to 

, seizure under recent acts, see note, infra. 

(p) 381, 302. Under Game Act, 1 & 2 Will. 4, 
c. 32. May apprehend depredators in general found 
com/nitiing, 7 & 8 Geo. 4, c. 29, s. 43, and c. 30, s. 
22. By deer-keeper.s, 7 & 8 Geo. 4, c. 29, s. 29. Nets 
and fishing-tackle, Ibid. s. 34, 35; post, 408. Criminal 
Injmies and c. vii. 

(q) 381. Injunction to prevent wilful trespasses and 
damage, c. viii, 

• (r) Bill of peace to prevent repealed litigation, post, 
c, viii. 

(■<) 381. 7 & 8 Geo. 4, c. 29, depredations in 
nature of larceny compensated summarily. Wilful or 
malicious damages, injuries, or spoil, not exceeding 
5/. compensated summarily, 7 & 8 Geo. 4, c. 30, s, 
24, 34 ; post, 407, Criminal Injuries. 

(t) 381. l&2WiU.4,c.S2. post, 403, Crim. Inj. 

(u) 382. N o more costs than damages unless verdict 
for 40«., or judge certifies trespass wilful, &c., 22 
Car. 2, c. 9. 

(v) No indictment for a trespass, unless a forci- 
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1, Sul^ect-matter, 2. 


111. REAL PROPER- 
TY. 


Rights, 


3. Injuries and Offences, 4. 


Remedies and Punishments. 


1. Corporeal 
(^continued,) 


1. In actual possession . 
(continued.) 


3. 


4. 


Riotous demolition . . 

Omissions to remove 
incumbrances upon 

land, ^c. (v) 

1. Not carry* ng off 
tithe 


2. Not removing 
other incum- 
brances .... 


5. Not repairing fences 


6. Nuisance (m) 


7, Misfeiizances or mal- 
feazances near to. 

1. In pulling down 
adjoining wall, 
house, 6lc. 


Action against hundred, (w) 
Indictment of rioters, (x) 


1. Removal. ( 8 ) 

2. Distress, damage-feasant. (« ) 

3. Action, case, (h) 


1. Removal, (c) 

2. Distress, damage- feas.inl. (d > 

3. Action on casc.(c) 

1. Distraining cattle. (g) 

2. Action, trespass. (g) 

3. Action, case for.(g) 

4 . Defence of action of trespa;>s.(/r.) 

5. Writ to compel repair. ( t) 

(). Proceedings under inclosiirc 
act.(/t) 

7. Punishment forcrim.injuries.(/) 

1. Prevcnlion.(» ) 

1. Abatement. ( m) 

2. lnjunctic)n.(<i) 

2, (’ompensatiou. 

1. .Tiistices, summary .(p) 

2. Action, cfise.( 7 ) 

3. Tndiet»r.ent, if also public, 
(r) 


Action, casc.(s) 



ble entry, 3 Burr. 1701, 1700, 1731 ; 8 T. R. 360 ; 
not even for a am.'ipirth-.p to enter a preserve and kill 
game, 13 East, 228 ; except certain entries for 7iight 
poaching, 10 It. & Cres. 89 ; post, 401. 

(it») 172, 173, 174, 410. Action, case, 7 & 8 
Geo. 4, c. 31 ; Chit. Coi. Stat. lit. Hundred. A re- 
versioner may sue, 9 it. & Cres. 135 ; 4 M. & Ryl. 
130. The building must have been complete and in- 
habited, 8 B. iiC Cres. 461. 

(x) 172, 173, 410, 411. 7 & 8 Geo. 4, c. 30. 

(y) 382. Merc omissions are not trespasse.s, and 
the remedy is in general case, as not removing tithe, 
1 Stra. 634; continuing an incumbrance after recovery 
in trespass, 380 to 382 ; 1 Stark. R. 22. 

(z) Can only remove, after request, to a proper dis- 
tance, semble, 1 Stark. R. 173 to 178. 

(a) May distrain damage -feasant, but cannot turn 
in cattle, 8 T. R. 72. ^ 

(h) Action, case, not trespass, 1 Ld. Raym. 187; 
3 Burr. 1891; 8 T. R. 72; 3 B. & Cres. 213 ; 2 
Chit. PI. 782. 

(c) Remove to proper distance, 1 Stark. R, 22, 
173 ; 4 T. R. 364 ; 3 Chit. PI. 109. 

(d) 3 Wils. 20 ; 1 Saund. 221 ; Com. Dig. PI. 
M. 26. 

(c) Case, not trespass, after a recovery in trespass, 1 
Stark. R. 22, 58, 69 ; 9 B. dc Cres. 591. So against 
a mere continuer of a trespass erected or made by ano- 
ther party. 

(/) 382. As to the obligation to repair fence, 193 


to 197 ; Vln. Ab. Fences. 

(g) 382, 1 Salk. 335 ; 2 Young & J. 391 ; 1 B.cSe 
Aid. 59; 1 JxJ. Raynw273. 

''h) 3 Chit. PI. 5th edit. 1103 to 1105, and notes. 
i) 382, 383. 

(k) 41 Geo. 3, c. 109, s. 19, 24 to 28 ; Chit. Col. 
Stat. tit. Commons. 

(l) 196, 197, post, 407, Criminal Injuries. 

(m) 383. 

(h) 383. How and when, 2 Smith’s Rep. 9 ; 2 Salk. 
459. By leet jury. Burn’s .T. Nuisance, HI. 

(o) 383. (]hap. viii. Chit. Eq. Dig. 1055. Against 
darkening ancient lights. Id. 1053; 2 Russ. R. 121 ; 
2 Swunst. R. 333; 16 Ves. 338. Against powder 
mills, 19 Ves. 617 ; 18 Ves. 211. 

(p) Semble, 7 & 8 Geo. 4, c. 30, 8.24. 

Gy) 383 to 385. 267. 

(r) 4J2. Only indictable when the nuisance was 
public, not if merely private, Burn’s .1. Nui'>ance, IV. 
Judgment is to prostrate building if necessarily a nui- 
sance, 8 T. R. 166, Aliter, only to stop the improper 
use of the building, Co. Ent. 92. 

G) 2 Stark. R. 377 ; 6 B. & Aid. 837 ; 1 Dowl. 
& R. 837. When it lies, I Dowl. & R. Cas. N. P. 
36; 3 Stark. R. 162. But a reversioner cannot sue 
without proof of actual injury, 10 B. & C. 145. A 
jMjrson must build independently on his own land, and 
cannot sue for not propping up his house whilst pulling 
down another, &c. 9 B. & Cres. 735. 
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ANALYTICAL TABLE 


1. Sidject-malter. 


III. KKAL PHOPKllJ 
TY. 

I. Corporeal .... 

( continued.) 


2. lUghu. 


1. In actual possiession 
(continued.) 


3. Injuries and Offences. 


7. Misfeazances, &c. 
(continued) 

2. Insufficient steain| 
engines 


4. Remedies and Punishments. 


Action, case.(0 
Indictment, costs.(«) 


II, In remainder or re- 
version 


1. *Same injuries as to 

possession, (r^ 

2. \Vaslc(v) 


3. Preaches of covenant 
by waste, &c.( /’) .... 


in. Parceners, joint te- 
I nants and tenants in 
common (o) 


4. Other small injuries 


1. Same as to a single 
proprietor. 

2. Inter se(p) 


TI. Incorporeal reiil-| 
ty.(i) 

1. in general 


Private rights 


Injuries in general (t/) . . 


1. Prevention.(s^ 

2. Injunction, waste.(tt) 

3. Justices, summary. (/>) 

4. Writ, waste.(c) 

5. Action, case.(d) 

6. Trover.fe) 

1. Entry to repair. (^) 

2. Injunction. (^) 

3. Entry, forfeiture.(i) 

4. Action, covenant.(/£) 

5. Action, casc.(/) 

6. Ejectment.(m) 
.lustices, summary. («) 


1. Prevention. (ry) 

2. Equity, injunction. (r) 

3. Trespass, (s) 

4. Action, case.(/) 

5. Ejectment, (u) 


Remedies in general.(c) 
1 . Prevention. 

1. Abatement, (o) 


(t) 2 I)owl.& U.33; 6 Moore, 47. 

(m) Indictment and costs, 1 & 2 (Jeo. 4, 41, s, 1. 

(x) Rights in, 2()4 to 268f Injuries in general, 
385 to 393. 

(v) 386 to 393. As to waste in general, 5 B. & 
Cres. 603; 1 Chit. PI. 161, 162. 
fs) 391. May enter to prevent, 8 Coke, 146. 

(а) 391, post, chap. viii. 4 Madd. 393* 5 Madd. 45. 

(б) 392,n.(d). .Sendde. > 

(c) 391, 392. 2 Saund. 251, 259. 

a 391. When case or trespass, Id. 

392. 7 T. 11. 13. 

(/) 386. 

(g) 389 to 391. Entry to repair. 

(7i) 391, post, chap. viii. Injunction. 

(i) 391. Entry, forfeitures, 288 to 291. 

(h) 389, 391. Covenant, when not, 1 B. & CTes. 
410 ; 9 B. & Cres. 505 ; 1 Crornp. iv J. 105 j» 

(/) 389, n. (a). Case or covenant. 

(to) 288 to 291. 391. 

(n) 407. Sembhf, 7 &8 Geo. 4, c. 30, s. 24. 

(o) 268 to 272. Rights between, in general. 

(p) 266 to 272. Injuries inter se in general. 

(9) 375 . One may always prevent injury, not using 
dangerous instrument. 

(r) 393. 271,272. Iniunction. 

(s) 272. Trespass for destruction. 

/'t\ ?IO!l n /'•u^ 4'nr itiiiirtr 


( 11 ) 271. 374, 375, Ejectment, ouster, when im- 
plied. 

(.t) General l*oints, 203 to 206. Distinguished 
from corporeal, 206 to 229. Several kinds enumerated, 
as ancient lights, pews, common, ways, watercourses, 
advowsons, tithes, offices, dignities, franchises of .several 
kinds, corrodies, annuities and rents, with their re- 
spective particular injuries and remedies. 229 to 238. 
'I enures by which held. 238 to 264. Estates or inter- 
ests therein. 264 to 268. Times of enjoyment. 268 
to 272. Number of owners. 272 to 365. Titles to, 
how acquired ; and herein in particular that they lie in 
grant, and must be created by deed of grant, or by pre- 
scription implying it, 01 by clevisc, see 203, 309 ; and 
transferred by assignment or devise, 319. 393 to 413. 
Injuries and remedies in general to incorporeal real 
property. 

•(y) 393 to 413. Injuries in general. 

(z) 383, 384. 393 to 413. Remedies in general. 

(a) 383 to 412. 2 Smith’s Rep. 9. Prevention or 
removal of injury to incorporeal realty seems in gene- 
ral permitted, carefully avoiding any breach of the 
peace or unnecessary damage. In general it should, 
when the injury consists in omission or mere continu- 
ance, be preceded by a request that the wrong-doer 
himself remove the nuisance, 2 B. & Cres, 302 ; post, 
chap. vii. 
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1. Subject-matter. 

2. Rights. 

3. Injuries and Offences. 

1 4. Rtmedies ami Viiniilmniti. 

III. REAL PROPER- 
TY. 

II. Incorporeal real- 
ty- 

1. In general . 




Private riglrts 

Injuries in general .... 

1. Prevention.-- (covtinued . ) 

(continued.) 

2. Ancient 

(continued.) 

(continued.) 

2. JMandamus.^/';) 

3. Equity, injunction. (c) 

2. roinpensatiou. 

1. Action, c.'isc.(d) 

2. Summary. 

3. Ejectment. (/A 

3. I’unishment. 

1. Summarv.(g) 

2. Indif.'iment, when. (A) 

lights 

Immediate enjoyment . . 

Ohsfructiou 

Ivemcdics.C i) 

3. J’ews .... 

Immediate enjoyment . . 

Disturbance 

ricmedies.f A) 

4. Conimons(/; 

1 

1 

Immediate enjoyment . . 

Disturbaiicc.C/) 

1. Obstruction. . . . 

2. Turning off cattle 

3. Putting on*e:i1tlc 
and surcdiargcs. . 

4. Deterioration of 

soil 

5. Rabbits or lord’s 

overstock 

(). Illegal approve- 
ments, trees, 

7. Other injuries . . 

Al)atemont.( 1) 
liipincliou.(m ) 

Action, case.t n) 
yVetion. tri'sj)ass.((t) 

Distraining. ( p) 

Action, case.t 7) 

Ac.lion, cas(;.(7) 

Snmmaiy, justices.(r) 

A ('lion, casc,(.s) 

Injunclioii.t / ) 

Action, easeq n ) 

Action, case.(?/) 

Summary. (.1 ) 

(’riniinal pioceoding .(// ) 

5. Ways. ! 




Privatet t). . 

Immediate enjoyment . . 

Disturbance.tu ) 

1. Obsliuctio .... 

2. Nuisances . . . . 

3. Driving cattle 

Abatement, (a ) 

Action, case. ( a ) 

Goveiiant. {a) 

Siiipmary. ( A ) 

Irulictimait^tc) 

Same lemedies. 

• 

- - - - 

.. 

back 

* 

.\c tion, trespass, (d ) 


(/>) 412, Mavdamus, when a clear case of pvhlic 
duty. 

(c) 208. Equity, injunction, Chit. Kq. Dig. 1053, 
1055. 

(a) 393, 394. 412, n. (d). 

(0 Semble, 7 & 8 Geo. 4, c. 30, s. 24. 

(^) 371, n. (s). Not in general, only for tithes of 
parish. 

(g-) 407, 408. Semhle in general, 7 & 8 Geo. 4, c. 
30, s. 24. 

(h) 412, 413. 192, 193, 198. Only when injury to 
a public incorporeal right. 

(i) Ancient lights, 207, 208, 394. Same as the 
above general remedies. 

(k) Pews, 208 to 210, 394. Action ease, or suit in 
ecclesiastical courl , Id. ibid. 

(l) Common rights, 210 to 214. Injuries, Id. 394 to | 

397. Abatement, when or not, 394 t(» 397. 1 


(m) 315. InjiiiK'liuii, equity. 

(»/) .39(j. Artiiin, c/nr. 

(•') 39l», 3ft7. /V(S/jifSN, 2 Cliitty’slM. 5ed. 858. 

(р) 390. Jiul not lecomiiiendcd, action, case pre- 
ferable. 

(9) 396. A cl ion, case. 

{r) 407. Sembic, 7 8 Geo. 4, c. 30, s. 24. 

(s) 398. Action, case, but not killing rabbits, 

(O 395, 398. Injunction, action case. 

(w) 394 to 398. Action, case. ^ 

(j) 407, 408. 7 & 8 Geo. 4, c. 30, s. 24, seiuble, 

{ ft) 407. Svmblc, summary proceeding, 7 tSc 8 Geo. 4, 
c.3b, s. 24, and on inclosure act, 397, n. {b), (c), (d). 

(с) Right of private ways, 214, 397. 

(a) Injuries and remedies, 397, c. vii. 

lb) 407. Semble, 7^8 Geo. 4, c. 30. s. 24. 

(c) 412, 413. 

(d) Action, tresjms, 2 Chitty’s PI, 5 ed. 858. 
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ANALYTICAL TABLE 


1. Suhject inatter, 


III. ]u:al phopeu.I 
TV. 

1 1, Incorporeal rc.*al-| 
ty 

(conliu iird. ) 

(5, Water- 
course (/) 


2. Jiights. 


Immcrliate ('njoyrnent . 
(^continiK'd.) 

I Miiriedialo enjoyment . . 


7. Atlvowson . Iinmcdiati? 

H, 1 itlico (n) .1. Of v^liolc parish .. . 


. Prom a partic^ilar pa-| 
rishioncr. 

1. Iheclial tithes .. 


3. Injuries and OJences. 


4. Not repairing , 


Dtsturhancc. 

1. Ohstiuctitig 
water to or from 

2. Increase of ... . 


Disturhance 

Injuiies in i:cneral (o). 
Injury to li^ht. 

1. Ouster . 


Subtraction. 

1. Pieforc sot out, 

1. Ilcfusinj," to! 
sot out .... 


4. lietnedies and Punishments. 


Action, covenant, or case, (f) 


Abatement, (f;) 
Jniiinction, equity. (h) 
Actiotr, case. (0 
Sirmn)iiry, justices, (/c) 
Irnlictrnont. (/) 

(,)uaie imjredit. (m) 
Uemedies in general. (jt>) 

Kjectment. (r/) 

Dill in cxcherpier. (r) 

Dill in chancery, (r) 


2. Defu.sing to 
pay modus , . 

3. Itefusing to 

]>ay < or n posi- 
tion 

2. .^flcr set out. 

1. W iihhohling . 

2, Dur.iaging . . 


Iveniedios. 

1. Pur single value of tithe. 

1 . Ihll in excherjucr, (.s) 

2. J’.ill in cliancery. (i) 

3. Suit irr ecclesiastical 
courts, (.s) 

4. .fusticcs, summary, (t) 

2. For treble value, (u) 

Dill, crjuily. (a ) 


Action, ( j/ ) 

1 Sununai'y, justices, (s) 

' ( 'aption. (ff ) 

: Trorer. {h ) 

' Action, trespas.s. (r) 

.) ustices, summary, (d) 


(c) 37f). Adion, cevruant, or c<isc. 

(f) Pighu to. IW) to l‘t;{, 1117, 2i:>, 224. No 
riglrt of ajipiupiiatlon, Dll, D12. 

(g) 215, iJflb. Al)aU'mcul, 2 Siuitb D. 9. 

(h) dflUn. (/•), DU, Dl2. Jnjnurt'ion, eqnitif. 

(i) 216.3113. .Action, case, wluur trc.spass. Id. ibid. 
(A) 407, 40}5. Sevihle, 7 iv 3 Oeo. 4, c. 30, s, 24, 

and as to illegal fisliing, 7 \ H Oeo. 4, c. 2.0, s. 34, 
36, 30, and consid^•rabh^ malicious mischief. 7 & 3 
(ico. 4, c. 30, s. 12, 16, 

{D 192, 193, Did. liulietinenl. 

(nr) 398. 

(n) Ilight to, in general, 210 to 221, 374, 398, 
n. (.0* 

(o) Injuries in general, 218 to 221, 398, 399. 

( ;)) Uemidies in general, Id. ihid. 

(7) Kjectment for lithe of whole parish, at suit of 
hni impropriiiior, given bv 32 Hen. 8, c. 7, s. 7 ; Cro. 
(^ar.3()l; 2 Dd. Unvm. 789; 2 Saund. 304, note 12. 
W'lu n not. 2 Kol. 3()!) ; 3 P.la. C. 88. 

(r) Wlien in uenetal, 1 IVlad. Oh. Prac. iOl tc 
109. 


(.>■) Dill for an account of single value in exchequer 
or chancery, and for single value, waving penalty, 1 
iMad.tdi. j’rac. 104 to 109. When singh; value is 
small, hut exceeds (>/. 13.s. Ad., a suit in erjuity for 
single value is piefeiahle to dr bt for trehle value, be- 
cau.se cost.s are rcrovcrahlo in cquily, 398. 399. 

(M Stinniun n bcfor»' justices, when, 221, 399. 

(a) 398. 399. I'lelrle vnlue, 398, 399; 2 A, 3 
J’jd. ti, c. 13, s. 1. Sec note (a) as to eos!s. Ofagist- 
nunt tithe, 3 .Anst.7()3 ; but as to small tithe, JMoore, 
916. 

(■> ) Supra, note ( »“)• 

( u) Assumpsit or debt, 399, 11 . (h). 

(1) 221, 3.99. 

(a) 399. ^cwA/c. po.'it, c. vii. A! ay enter by usual 
t'ecupation way to remove, 2 .New D. -lOO. 

(h) Sendde, after lithe set out, the separate property 
vests in tithe owner. 

(c) 399. 0 \\ R. 72. 

{d) S{.uddt, 7 N. 8 (Jeo. 4, c. 30, s. 24. 
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2. Rights. 

3. Injuries and O^ences. 

4. Remedies ami I*tinishmcots. 

in, REAL PUOrEll- 
TY. 

11. Incorporeal real- 


{continued.) 

1. Predial tithes 

{couthiued.) 

3. Obstructing 
removal by or- 

Action, case.(e) 

.Action, case.(^') 

i 

Rill in equity, (g). 

Suit in ecclesiastical court, {h) 
.lusti(;es, summary, (t) 

Rill in e<iuilv. {k) 

Action, ( /) 

2. Personal and mixed. 

1. In kind 

2. Modus 

3. Composition . . 

dinary way . . 
4l Owners not re- 
moving .<.... 

Subtracting 

! • ^ 1 
Subtracting 

Not paying 

111. All the above .... 

All the above 

(‘liininal Injuries . . . . ; 

1 

Justices, summary, (m) 

Criminal Punishments, (u) 


(c) 399. 2 Now R, 4C>(L 

( /■) Case* not tie>|>ass. Sira. ()34 ; J^d. llaym. 1399; 
Oocupior oannol tuni on cattlo, H T. K. 72 ; but may 
distrain llio lllho as (laniin;o-reasinit, 399. 

(.i:) Same as xlti. iiole(.s). 

(// ) /b/tr, xlli note ( s). 

(/) 221, 399. 

(A ) Same as ante, xlii. note (s). 

(/) Aolioii, assumpsit or debt, 399, n. ( /’). 

{m) 221 . 


(ii) 'I'ho pariicular riiminal injuries and piiiiisli- 
inonls a[)plic!ible to r /rA hind of re.il property will bo 
found stated under each, ante, W)2 to 229, 2b3. 'J’lu; 
f^nurul ciiniinal injuries and puni aliments are staled 
400 to 413, such Joicihlr tntrie.s, JOl, ni<ilit pouvh- 
ius;, id.,, "anie act, 403, selling' sprhtf^ 40t>, 

snutU mnlk'nius iiijurits, 407, htnp^hiru, aisiui, and 
\ riolnus ilcinolitious, 410, 411, and uf./rt’r criiniiiul of- 
j fcaecs to real property, 412, 413. 




CHAPTER I. 


OF RIGHTS, INJURIES, AND REMEDIES, IN GENERAL. 

A PARTY who considers himself about to be, or to have 
been injured by the conduct of another, naturally wishes to 
adopt the best means to prevent or remove the injury, or to en- 
force specific reliefs or performance^ or compensation^ or punish- 
ment for its commission ; on the other hand, the party resisting 
the claim wishes to know whether he can do so effectually, and 
by what means ; for these purposes, each of these parties, com- 
plainant and defendant, or at least his professional adviser, 
must well consider the late affecting the asserted right and the 
nature of the injury or offence, and the remedies ox punishments, 
before he can safely take any step, whether precautionary, offen- 
sive or defensive, or he may find himself in error, and perhaps 
that he has, although unintentionally, become a wrong-doer by 
adopting some illegal, irregular or injudicious course, and will 
sometimes not only incur great and useless expense, but fre- 
quently lose all redress. Independent of the process of the 
courts, there are many cases in which a person may clearly, by 
his own act, prevent or remove an injury, or obtain satisfaction, 
and which may be known to all members of society*; as, for 
instance, every one knows that he may resist* an assault or 
direct attack upon his person by self-defence. But the great 
variety of the remedies by acts of the parties themselves, and of 
the modes or degrees of resistance or prevention without legal 
process, are but little known ; and in many cases the summary 
remedies by the intervention of legal assistance, and the modes 
of applying them, are still less known, and are frequently mis- 
taken or attended wuth danger o£. Excess; and much judgment 
is required in the choice of one of several remedies, by the 
intervention of legal authority and in the modes of condueting 
them, and many of them are accompanied with technical diffi- 
culties. Tl^e object of the following pages is to enumerate and 
remove them. 

B 


« 

Necessity for 
ascertaining the 
imturc of l ights, 
injuries ami 
retuedies in 
general. * 



o 


OF RIGHTS A^JD INJURIES, 


CHAP. T. 

NECEf*6irV,&C. 

(icm ml (livisou 
«)f rij'ljlf', inju- 
ries and rcim - 


r. Of Rights, 
P'/ru.ic and 
PnivATE, ill 
OtNI UAt,. 


1. I’l nT.ic 
R ir, 111 s. 


In most civilized countries the laws made for protecting the 
public interests of the society at large, and the private rights 
of individuals composing it, luive liecn judiciously classed 
and arranged under certain distinct heads, as, 1st, Hights; 
2d, Injuries; and iidly, Remedies. Rights and duties have 
again been divided into those which are private^ or belonging 
to particular indiriduals ; and puhUcy those which belong to 
society at large. . Injuries {in jus) or oflbnces, also, as well as 
tiicir remedies^ naturally follow the same divisions and arrange- 
ment. These several riglits, injuries, and remedies, are all 
subject to numerous modifications and varieties, and the rules 
respecting them are multifarious. In the present chapter wx 
will take a concise view of the principles and rules which affect 
rights, iujiu'ies and remedies in general; and in the tliree next 
immeTliat(‘ly ibllowing chapters will be given a praciical view of 
each right and its particular injuries and re7nedics, with some 
suggestions with respect to the conduct advisable to be pursued 
in cases of dilHculty that frequently arise. We shall then be 
prcparcid for the consideration of the still more practical parts 
of the subject. 


Rights and Duties (the converse of each other), as recognized 
by law, (a) have always been divided into puhlic and jmvate. 
Some of each are founded upon the common law, others have 
been created or modified by statute. 

Ihiblic rights, when they relate to all society in general, are 
termed the rights or law of Nations ;{b) and when they affect 


( a) 'J'luM'o arc man v moral and r&ligious 
rlulits oiui active or affirmative dulies not 
r<.'4<)i;nizo<l or t’nfon'«;l hy munieifial laWf 
snrii ;i,s !ill\ ctionuiiul kindiu’ss iH'twct'ii 
Imshuiid and wi)V and children, cducutiun 
of children, and charily and benevolence 
to all mankind, tNc. Those ri^Iils and 
duties which arc rccf>gni/,ed and enforced 
by hnr arc termed perfect; those whicli 
are not sd enforced, are termed riglits and 
dutii's of imperfrvt obligation. See obscr- 
vaTuins in iMctiish v. Moltenx, Peake’s 
Jlep. 1 1 j, ltd; IV.l. IVlor, Ph. .> vol^ 4j 
1 lll.t. C. lv!3. The common law of Kngs. 
hnut eon>i(ier.s (liat luanv moral and religi- 
ous affirmative dalles arc better lefliii their 
performance to the impulse of nature, and 
their violation to the censure of conscience 
and (»f society, Put it has been observed, 
that as to urgatire duties it is otherwise, 
and that there is no act which Christ Uniit 
forbids that the law will not read), per 


licsl, C. .1., Bird V. Holbrook, 4 Bing. 641. 
Perhaps, howevQ*r, that position is too 
largelv laid down ; no one will doubt that 
(’hi islianity /(»;/;/£/« a great variety of im- 
moral and improper acts, but the breach 
of winch is not punishable. 

(b) It will be ob.servcd that injuries 
against the rights and law of NatUms are 
never cognizable in a municipal (.)ourt, 
but only by the King or some particular 
Court or persons particularly coimnis- 
sioned hy tlic King to take cognizance of 
such injuries, as in the instance of our 
Prize Courts, under a fiarticuiar commis- 
sion. There is no proper iniernatkmal 
Court, and no action can in general be 
.sustained in a municipal Court for a hos- 
tile capture or seizure ; Elphinstone v. 
Bed)€cchemed, Knapp’s Rep, ol6 to 36l j 
Caur. V. Eden, IJoug. 394; but the pro- 
ceeding must be in the Admiralty under 
the special commission from the King. 
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only a particular state or separate community, they are termed CIIAP. l. 
Municipal, The latter relate to God, religion, morality and 
decency ; or to the king and royal family, and his preroga- 
tive, revenue and government; or to subordinate magistrates 
and other public officers ; or they relate to the regulations of 
all the individuals, subjects of the country, as those respecting 
public justice, peace, trade, health and police, and the protec- 
tions of all persons and tlieir property ; and ‘tlie violations of, 
or injuries and offences to which, have the influence of bad 
example, and a tendency to he generally injurious to all members 
of the society. We shall find tha(j» in the observance of those 
public rights in general each individual lias so faf* a private 
right or interest, that he may insist on and compel tlie observ- 
ance, or cause the injury to be punished, by becoming a public 
prosecutor or accuser, but that in general this must be in the 
name of the King, or at least as on the behalf of the public 
society at large, or, in the case of pecuniary penalties for an 
ofibnee, in the name of a common informer, either for himself 
and the King, or for himself and the poor of the parish, or as of 
late for the county rate, and seldom entirely for his own private 
and particular beiu‘fit. Some public rights, however, are also 
sometimes private^ so tliat any individual who happens to he 
pariictilarly interested or injured may act for himself, and have 
liis remedy as well as prosecute for the benefit of the 

community ; (r ) and tlicM-efore rights of this nature will through- 
out this work be considered at the same time that mere private 
rights are examined, though strictly they might more properly 
belong to a work on criminal law. 

Private rights (including their converse duties) are those 2. UinvAiE 
which appertain to a particular individual or individuals, and 
relate either to tlie person or to or real property ; and First. Oi Persoti. 

the first respect either ///.v particular as personal 
security of his life, body and limb, health and reputation, or his 
personal liberty ; or they regard his interest in some particular 
relation (being termed his relative rights,) as to his wife, child, 
ward, apprentice, or servant. His duties towards them con- 
stitute their rights or claims upon him. 


And sec Hill v, Reardon, 2 Sim. & Stu. 
431. But this rule does not extend to 
take awa^ the jurisdiction of the Court 
of Chancery, where a person, in whose 
favour an adjudication has been made, is 
aifectod by a trust or by fraud, lluit Court 
then having jurisdiction to enforce the 


trust or relieve against the fraud. Same 
case, 2 Russ. R. 608, A.D, 1827, quali- 
fying the Vice-Chancellor’s decision in 2 
Sini. & Stu. 437. 

(c) The Maifor of Lyme Re^isv. Henley, 
3 Bar. & Adol. 77, and post, 11. 
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OF RIGHTS AND INJURIES, 


CHAP. I. 

IllGIJTS, ^C. 

Secondly, 

to J’ei' 
soiial i^roperty. 


The rights to personal property involve the consideration 
of the nature of the thing itself y and the extent of the interest 
therein, and the inodes by whicli the rights thereto may be 
acquired and transferred. There are certain peculiar proper- 
ties afiecting most personal property, and which render it in 
legal estimation inferior to real property, and consequently dis- 
tinguish it in various iipportant respects. These are, princi- 
pally, that it givt^ no right to vote on various occasions, as real 
])roperty does: secondly, that property in personal chattels may 
be originated or created Mathout any written document, and 
that it may be alienated or# transferred from one to another by 
mere delivery or verbal assignment, without title-deeds ; whereas 
in general some deed or written document is essential to the trans- 
fer of real pi’operty : thirdly, the whole interest in most tangible 
personal property may be taken in execution and sold, when at 
most only a part, of the annual value of real property can be 
taken by a single craWtov: fourthly, upon death the legal interest 
passes to the executor or administrator of the owner; whereas 
real property descends to the heir, unless legally devised: 
fifthly, if felony be committed by the owner, the whole of his 
personal property is forfeited ; whereas only the profits of his 
real estate is forfeited during his life, and upon his death it 
<lescends to his heir. These are only a few of the leading dis- 
tinctions; sufficient, however, to establish the importance of 
the division. The personalty includes every thing move- 
able, whether animate or inanimate, when the law considers them 
to be the subject of property, and sometimes things quasi move- 
able, as tenants’ fixtures; and whether tangible or not, such as 
chases ill action, or tilings which cannot be beneficially obtained 
without suit; and there are some description of interests which, 
though connected with and issuing out of realty, yet, being tem- 
porary and pnTy for years, arc considered merely as person- 
alty, such as leases for years. So canal shares are in general 
only personal property, and therefore give the owner no right 
to vote for a member of parliament; (d) though sometimes 
.shares in bridges, rivers, &c. are real property, (e) So because 
a company, having only the navigation of a river, have no 
interest in the sqil or realty, they are not rateable to the 
relief of the poor, although they have a dam erected in the 
river. (/) Like real property, the interest in personalty may 


(d) Ho] Ha V. Goldfinch f 1 Bar. & Ores. contrK. 

205 ; King v. ThomuSf 9 Bar,& Cres. 114, (<*) Rogers on Elections, 27. 

acc. ; but see Jhickrulge v. Ingram, 2 (f) Hex Air and Calder Navigation, 

Ves. 651 ; Iloive v. Chapman, 4 Ves. 542, 3 Bar, 6c Adol. 139. 
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be either absolute for ever, or only temporary for life or for 
years, or it may be solely in one person, or in several as Joint 
tenants or tenants in common ; or with respect to the time of 
enjoyment it may be in possession or in remainder or reversion; 
and the modes of creating or transferring it are various, viz. by 
mere possession, (generally sufficient against all wrong-doers,) 
or by prerogative or forfeiture, by cusitoin, by gift or grant, by 
bankruptcy, by will or testament, or under the statute of dis- 
tribution, but principally by contracts^ which, though formerly 
otherwise, has now become by far the most frequent and im- 
portant ground of claim to personStl chattels^ and to debts and 
damages for the nonperformance of contracts. 

The rights to real property are various, as regards, //r.v/, the 
subject-matter or nature of the thing itself; as whether it be 
corporeal or tangible, or incorporeal or nontangible : corporeal 
being houses, lands, and every other visible, -tangible and im- 
moveable property;, and the latter or incorporeal being a pro- 
perty which cannot in general be touched, and has no corpus; 
such as rights of common, or rights of way and other easements, 
and rights which, though they may be enjoyed in, upon, over 
or relating to land or other corporeal property, yet in consi- 
deration of law constitute no right to the land itself. 

There is also one description of property connected with 
land which may be either real or personal property, depending 
on the statute which creates it; as canal shares, which under 
some acts are real property, and under others mere i)ersonalty, 
although issuing in some respects out of land, {g) These dis- 
tinctions will be found of the utmost practical importance, not 
only as they affect the modes of creating and transferring jthe 
right and the wrong, and remedies relating thereto, but also 
as regards the extent of the incidents connected with the pro- 
perty. Thus a person who has a freehold interes^in houses or 
land, is entitled to vote in the election of a member to serve in 
parliament, as part of or appurtenant to the principal right; 
but not so the owner of a mere right of common or other ease- 
ment, though perhaps it may in reality be much more valuable 
than the house or land, but which seems in general, by the 
terms of the original grant or by psage, lynited in beneficial 
enjoyment to itself, and has no excrescent or collateral right or 
appurtenant growing out of the same. 

Real property, secondly, is to be regarded with respect to 
the tenure and quantity of interest, and principally wdiethcr 

(g) Buckeridge v. Ingram, 2 Ves. 652 ; 205 ; The King v, Thomas, 9 Bar. & Cres. 

and Hollis v. Goldfinch, 1 Bar. & Cics. 114 ; 4 Ves. 541. 


CHAP. 1. 

Right 8, &C- 


7’liinlly, Binlits 
to lltul Pro- 
perty. 
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F<M>rllilv,Rii;lils 
.'in* femporal, 
either Ifiiiil or 
equitiihle; i»r 
they are i-eelt'- 
siastical ors[)I- 
rilual ; or ei;^- 
iiizahle only in 
a I’rize Court. 


it is a freehold or a cepyhold interest. If the former, a moiety 
^ of the owner’s legal interest may be seized under an elegit, 
but no execution at the suit of a creditor will affect the 
debtor’s copyhold interest ; though if he become bankrupt, or 
be discharged as an insolvent, the entire freehold as well as 
copyhold interest may be sold for the benefit of the creditors. 
So with regard to the cvxtent and duration of interest, it may 
be an estate of iflheritance or only for life, and either for a 
party’s own life or for that of another, as dower, or tenancy by 
courtesy, &c., or it may be only for years, or strictly at will or by 
sufferance. So wdth regard (o the numher of owners, it may be in 
joint tenancy or coparcenacy or in common; and with regard to 
the time of enjoifmctff, it may be in possession, remainder, or re- 
version ; and as to the modes by tvhick these several interests or 
rights may he acquired or transferred, it may be by descent, or 
by purchase, as it is technically termed, which includes not only 
})urchases, vulgarly so termed, (where some conveyance upon a 
side has been executed,) but also when the estate has been ob- 
tained by any other means than by descent; as when the property 
is merely in i)osses.sion without strict title, and which posses- 
sion may enable him to sue a m(‘re wrong-doer in trespass, (A) 
or even in ejectment, (/) or by special occupancy, prescription, 
or by alienation, whether by deeds of various kinds, or by matter 
of record, as by fine or recovery, or I)y s])ecial custom, or by 
devise. The different modes of acquiring the right (and the 
exact knowledge of which constitutes the science of convey- 
ancing) frequently affect the remedies, and in practice are 
essential to be w(^Jl considered before deciding in any difficulty 
upon any injury or remedy aflei^ting these riglits. 

It is further necessary, with respect to private rights and 
duties, to observe, that they are temporal, or ecclesiastical, 
or spiritual'^ the former are generally cognizable only in the 
Common Law or Equity Courts; the latter only in the Jicclesi- 
astical or Sj)iritual Courts. Thus alimony and restitution of 
conjugal rights, and punishment for verbal slander merely 
imputing fornication or other offence of a spiritual nature, and 
unattentled with s]K*ciaI damages, must be proceeded for in the 
latter Courts. Again : the former or temporal rights are either 
legal or equitable, and Courts of Imw in general only take 
notice of and remedy the infraction of legal rights, and if an 
action is to be brought, it must be in the name of the legal 

{h) Graham v. Prat, 1 East, 241 ; 4 47 (e); 7 Biuph. aPi ; 1 Cliitty on Plt*ad- 

auiiut. 648; 8 East, Sb6. 218, note (c). 

(i) 2 Saund. by Patteson X Williams, 
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owner, being the party in whom the legal right or interest is CHAP. 1. 
vested, though he have no beneficial interest; and tlu; person — L-Ll! — 
trusting or confiding in the trustee (being the cestui qtic trust) 
cannot sue in his own name, (/;) still less can he sue his own trus- 
tee, (/) but recourse must be had by him to a Court of K(juity.(///) 

Courts of Common Law will not in general notice mere cquitaldc 
rights, as contradistinguished from the strict legal title and 
interest, so as to invest the equitable or merely beneficial 
claimant with the ability to adopt legal proceedings in his own 
name, although the equitable right niiiy embrace the most ex- 
tensive, and indeed the exclusive interest in the heneJH to be 
derived from the contract or other subject-matter of litigation. 

This rule could not be disregarded without destroying the fun- 
damental distinctions wisely constituted between Courts ol‘ 

Common Law and Courts, of Equity, with regard to the cog- 
nizance of rights and tlic remedies peculiar* to each jurisdiction. 

If the cestui que trust were permitted to sue at law in liis own 
name, tlie benefits and ]n*otcctions intended to result from the 
intervention of the trustee, clothed with the legal title, might 
be lost, and the advantages arising from giving the ('ourt of 
Equity exclusive control over matters of trust would be defeated. 

Thus if a husband could proceed at law for a l(‘gaey left to 
the separate use of his wife, he might receive and spend the 
whole, and leave his wife destitute, when, if compelled to resort 
to a Court of liquity, terms may be imposed and maintenance 
secured. (//) Besides it would be impossible, consistently with 
the common principles of jurisprudence, to exclude the ])ower 
of the trustee to sue in respect of his leged right, and it would 
be highly mischievous and unjust to permit the defendant to be 
harassed by tw^o proceedings upon the same contract or trans- 
action. The right of action is therefore wisely vested solely in 
the party having the strict legal title, in cxclu?aon of tlie mere 
equitable claim; and if a riglit be vested in A. for the use of 
B., the latter can neither release nor sue at law for an injury, (uj 
And this rule, though in general estabfished by decisions re- 
specting actions, has a more extensive application and extends 
to proceedings antecedent to litigation ; thus a notice to quit, 
or a demand, &c., should be in»tl)e name of the legal owner 


(fc) 1 East, 497 ; 8 T.R. 332 ; 1 Saund. 
158, n. 1 ; 7 Mod. 116; 2 Saiidcrs on 
Usi*8 and Trusts, 222 ; 2 T. R. 696 ; 7 
T. R. 667; 2 Bingli. 20; where this rule 
is explained and elucidated. 

( () Id. ihid. 


(?«) Id. ibid, 

(w) See observations of Lord Kinifun 
in GoiHliitie v. Jones, 7 R .50 ; and in 
liaucnnan v. Uadvnhis, 7 "i'. R, (U>7 , 

(i») Id. ibid. ; 2 Inst. 67.>; t Lev. 235; 
3 Id. 139. 
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and party who must afterwards sue or prosecute, and not 
merely in the name of the party beneficially and equitably in- 
terested, though he may properly jo/w, to show his concurrence 
in the proceeding for his benefit. However a cestui que trust 
in actual possession may in general sue a wrong-doer in tres- 
pass for an injury to tlie possession, for in that case the title 
would not come in question, and hare possession is sufficient 
against a wrong-doer, Nor is the distinction between legal 
and equitable I’ights confined in its consequences to the juris^ 
dieiion or form of the remedy, it affects in various cases the 
right itself at least as regard* collateral incidents. Thus if a 
person be in possession of an estate merely under an agreement 
of purchase, without an actual conveyance, and have children 
and die, he had merely an equitable estate, and it follows that 
if his widow subsequently reside with his children on the estate, 
she does not thereby acquire a parochial settlement as if her 
husband had had the legal estate, because a widow can never 
be guardian in socage of an equitable interest, but only w here a 
legal estate has deseended on her child, although at any instant 
a Court of Equity would have decreed a conveyance of the legal 
estate to such father or child. (17) So if under colour of war 
the personal property of a person be illegally captured, he 
cannot try his right to restoration or compensation in any tem- 
poral Court, but must sue alone in the Prize Court, having 
jurisdiction over prize questions by special commission from 
the King.(r) 


Injuries like rights are privaHh or public, and as they affect 
the person, personal or real property, naturally follow the same 
arrangement as that of rights. In considering them, so as to 
decide on the proper remedy, it will be found in general neces- 
sary to ascertain four points: 1st. The nature of the property 
and right affected, and whether it was public or private, cor- 
poreal or incorporeal ;• 2dly. The mode of committing the in- 
jury, as whether it was a felony or only a misdemeanor, or a 
tort, or a breach of contract ; and if a tort, whether it was com- 
mitted under colour of process, and wdiether it w^as direct and 
immediate or only consequential, and whether it was with or 
without force, and if the latter, whether it was a nonfeazance, 
misfeazance, or malfeazance; and 3dly. Upon what occasion or 


(p) 1 East, i^44; 2 Saund. 47(d). 1 , by Ilurgrcave; Vin, Ab. Guardian, I. 

( 5 ) Rex V. Toddington, 1 Bar. & Alii. (r) Ante, 2, note (/>). 

.*>60; 2 Mod. 176; Co. Lit. 87, b. note 
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for what purpose the injury was committed^ and whether primd CHAP, i. 
Jade lawful or illegal ; and sometimes, 4thly, With what intent 
it was done, as whether with or without malice* 

Thus, firsts with respect to the nature of the thing affected Material to nm- 
and right thereto. Injuries to the person, and to personal and lue 

real property corporeal in the possession of the claimant, may aiticteci, 

- V * T -I , 1 1 and rhht tlicrc- 

be direct and with jorce, and the rejnedy may be trespass r* et k,. 
armis; but if the property were incorporeal and not tangible, 
or not in possession, and the interest were in remainder or re- 
version, then the injury to such a right cannot be considered as 
committed directly with force, anid consequently it would be 
incorrect to describe it or its consequent damage as com- 
mitted with force ; and as the character of another is not cor- 
poreal or visible, the injury must be stated accordingly, and the 
remedy in the latter instance is case for the consecpiential in- 
jury. 

Secondly. Injuries may be by nonfeazance, misfcazance, or Srcomllij. J'he 
malfeazance ; nonfeazance, the not doing that which it was a legal 

’ ' o ^ ^ ^ injurt/ 

obligation, or duty, or contract to perform; misfeazance, the 
performance, in an improper manner, of an act, wdiicb it was 
either the party’s duty or his contract to perform, or wliich be 
had a right to do; and nialfeazance, the unjustifiable perform- 
ance of some act which the party had no right, or which he had 
contracted not to do. Tliese several modes of committing 
private injuries are compensated by peculiar and appropriate 
remedies, in which the cause of action must be properly de- 
scribed. Again: if the injury were committed by irnprojierly 
putting in force cither criminal or civil process duly and regu- 
larly issued, no action of trespass could be supported, but the 
proper remedy would be, after an acquittal or verdict for the 
defendant, an action on the case for maliciously , 'and without 
probable cause, arresting the party, or otheiwvise causing such 
lawful process to be put in force ; for, excepting in cases of ex- 
cess, no man can be treated as a trespasser for acting under 
lawful process, and according to its direction, however malici- 
ously he may have obtained it. {s) 

Again : it is of the utmost importance to consider whether w hotiirr the in- 
the injury complained of was^ strictly an injury public or 
private, as the answer will not only regulate the conduct of wii.<t)ur a fe- 
parties acting for themselves, but also materially affect the 
substance as well as the form of the remedy. Thus an iridi 

(i) Per Lord Kenyon, Belk \ . Broadwnod , 304; 1 Dow, 6c K, 97, S. C. ; I Chit. PI. 

3 Term R. 185 ; Eisee v. Smith, 2 Chit. R. 214, 215. 
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lKJiinii;s,&c. 


vidual may of his own accord, and without previous request, 
abate many public nuisances or injuries of commission^ and 
perhaps with more force and to a greater extent, and without 
such particular care to avoid injury to the materials than he 
could a private nuisance ; (t) whereas if it were a mere omission^ 
there should be a prior request, and if it were a private 
nuisance, (?/) he must captiously avoid doing more than what 
is strictly necessary for the enjoyment of his right, and if guilty 
of any excess he will be a trespasser at least pro ianlo, if not 
ah imtio for the whole, (.r) So if the injury were merely public, 
the remedy can only be puUic, and no particular individual 
could proceed by action for compensation for the supposed in- 
jury that he has individually sustained ; for, otherwise, many 
individuals w^ould sue separately, and there would not only be 
a multiplicity of suits (which the law considers should be sup- 
pressed) ;(//) and as each individual would be content to re- 
ceive or recover ]\is private compensation, the general interest of 
the public would he disregarded, and the nuisance perhaps 
continued, or the crime be inadec|uatcly punishi‘d ; and for this 
reason, in general, the remedy must be by indictment or cri- 
minal proceeding for a nuisance to or for not repairing a public 
highway, or bridge, or other odence affecting a public right. (z) 
So in cases oi felony the remedy by action for the private 
injury is generally suspended, (sometimes, erroneously, termed 
merged,') until the party, particularly injured has fulfilled liis 
duty to the public by prosecuting the offender for the public 
crime, (a) And for homicide all civil remedy is entirely merged 
in the felony, (although compensation is sometimes afforded to the 
wddow, or relatives, in case of the homicide of a person endea- 
vouring to apprehend an offender); therefore no action lies for 


(t) In J.odie V. ArnoU, Salk. 4.58, 
tlic Court Ju’lrl, lliaf when an iiirlividiial 
has a ri^ht (o abate a piddic uiiisance, he 
is nut buuiul tu do it orderly, and with 
us little hart in abating it as ean be, and, 
therefore, the defendant wa.s not answer- 
able ill that ease tor the rolling into the 
sea of the materials of an house erected 
across, and constituting; an injury to a 
public way. .-Vnd in anotliL*r case of pub- 
lic nuisance, allliough the defen|^ani nii^ht, 
have opened the j^ate without cutting; it, 
yet the cutting was holden not to be ille- 
gal, as the party did it in abatement of 
a public nuisutice ; id. ibid. So upon a 
cry of murder any person may break open 
the outer door of an hmi.se to prcvtnt the 
conimitislou ofsuch public oti'ence, tliougli 


if a mere ])rivate as.sault had been com- 
mitted, it might have been otherwise, 
y Bos. & Pul V?b(), 

( m) y 1^. & (b'es. 

(.» ) 9 Co. Rep.; Stra. 686 ; Godb. 
2*21 ; 1 Stark. R. 66, 17:^. 

(i/) Although tliat rea.son applies in 
this ea.se, it is not in general any answer 
to an action; for, as has been observed, if 
a man will commit an injurious act to the 
separate rights of several, tliere is no rea- 
son why he .should not make separate 
satisfaction to all. 

(:;) Russell v. The Men of Devon, 2T. R. 
667 ; 1 1 Rust, 349, 355. Same reason- 
ing, 3 RIa. Com. 219, 220. 

(«) 7 & 8 Geo. 4, c. 29, s. .57 ; 2 T. R. 
750; 12 Rast, 409; 2 Car. £c r.4l. 
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the battery of a wife or servant whereby death ensued, (ft) and, CHAP. i. 
in general, all felonies smpend the civil remedies ; (c) and before . 
conviction of the offender there is no remedy against him at 
law or in equity ; (rf) hwt after conviction and punishment on an 
indictment of the party for stealing, the party robbed qiay sup- 
port trespass or trover against the offender ; ie) and after an 
acquittal of the defendant upon an indictment for a felonious 
assault and stabbing, the prosecutor may maintain trespass to 
recover damages for the civil injury, if it be not shdSvn that he 
colluded in procuring such acquittal, (jf) 

111 some cases of mis(lemean(frs^ and other particular of- 
fences, tliere are express enactments that the civil remedy shall 
not be affected by tlie criminal; as in the case of embezzlements 
by clerks, bankers, &c. {g) 

But in the former case of a public nuisance, which is merely 
a misdemeanor, if a particular individual has sustained actual 
and particular material damage or inconvenience in conse- 
quence of tlie ofleiice ; as if in throwing a log into a public 
liighway it hurt an individual, or afterwards occasion his horse 
to fall ; or if a public road, which a private individual was bound 
to i*epair, be so impassable as to delay anotlier a loug time in 
his journey, or compel liim to take a circuitous route, then the 
latter may sustain an action for such particular damage ; (ft) and 
he may at tlie same time prosecute the offender by indictment 
for the public nuisance. (?) So some injuries are in their 
nature as well private as public, as assaults and batteries, libels 
on individuals, and forcible entries ; and the party jiarticularly 
injured may proceed by action, or he, or any, other person, may 
indict the wrong-doer for breach of the peace; and in geperal 
the civil remedy for a private injury, also constituting a public 
misdcnieaiiorf is not, as in cases of felony y even suspended. 

Tlurdbf. The occasion upon which the suppoj^ed injury was Thirdly, The 
committed should be considered, as it frequently, at least 
pri aid facie, legalizes, or excuses the act, as in the case of jury, 
slander in giving the character of a servant the libel is ex- 
cusable, unless express malice be proved, (ft) 


{h) SUles, 317j 1 T.ev. 217; Ydv. 
1!9, 90; 1 L(J. Uayni. ,‘339. At least it 
is so us respects the death and suhsequent 
loss of service, but it miglit be otherwise 
for the expfJise and temporary loss of ser- 
vice. Sembic. 

(c) Styles, 347. 

{d) Id. ibid.; 17 Ves. 33l. 

(c) St;^ les, 347; Latch. 144; Sir VV. 
.Jones, 147 ; 1 Lev. 247 ; Bro. Ab. lit. 
Trespass. 


(/) 12 East, 409. 

•(/r) ti%o. 3, c. 63, a, 5. 

(/f) The Mayor and Bvrgcsses of Lyme 
liegb V. Jleniei/, 3 Bar. Adol. 77 ; 
Chichester v. Lethbridge, VVilles’ Bep. 71 
to 76 ; 9 Moore, 109 ; 1 1 East, 60 ; 12 
East, 432 ; see other cases, 3 Bla. C. 21 9, 
220, note (6). 

(0 Id. ibid, 

(fe) Pattison v. Jones, 0 Bar. 6c Cres. 
.578. 
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Fourthly. It may in some cases be necessary to prove a ma- 
licious or bad intention^ as in an action for a malicious prosecu- 
tion, and in some cases of slander. But in general when the 
act occasioning an injury is unlawful, the intent of the wrong- 
doer is immaterial, (k) 

With respect to privaie injuries it is essential to consider 
what was the right affected, and then to ascertain whether the 
injury was a tort Without contract, or a mere breach of contract^ 
or of what "other precise nature. If it were a mere torty was it 
an immediate injury with force to a corporeal and tangible 
thing, so as to constitute a trespass, and remediable as such ; 
or was the injury to an incorporeal or non tangible matter, or 
indirect and without force and only consequential, or to pro- 
perty in remainder, and therefore remediable by another 
form of remedy, viz. an action on the case ; (/) and was it a 
mere violation of a right by a party under no particular obliga- 
tion, or was it the breach of a duty ? Was it a nonfeazance, 
misfeazance, or malfeazance? These questions are of great 
importance, in many respects substantially so, and at least in re- 
gard to their governing the form of remedy, {m) Thus if B. 
illegally enter the house or land of A. with actual force and in a 
violent manner, such illegal entry would justify A. in immedi- 
ately opposing force to force, and laying hands on him and 
turning him out without previous request ; but if B. entered 
peaceably or to demand a debt, he must first be requested to 
depart, and if he refuse, then, although hands may be laid on 
him, yet this must be done gently {?nolliter)y and no more force 
to push him out must be used than absolutely requisite, (w) 

TojrtSy in their infinite varieties, affect the person absolutely 
or relatively, or personal or real property. To the person 
they are threats and menaces, assaults, batteries, wounding, 
mayhems ; injuriefsto health, by nuisances or by medical malprac- 
tice; or affecting reputation, they are verbal slander, libels, and 
malicious prosecutions. Affecting personal liberty, they are 
false imprisonment and malicious prosecutions. To the relative 
right of a husband, they are abduction and harbouring, adultery 
or criminal conversation, and battery. Of a parent, abduction, 
seduction, and battery ; and qf a master, seduction, harbouring 
and battery of his apprentice or servant. And as they affect 
the right of the inferior relation, viz., as the wife, child, appren- 


(k) 6 East, 464, 47:1; ^2 Kasf,R.107; 
5 Esjj. R.214; W^e<nw v T( Mob. 134 ; 
1 Bmg. 213; 1 Chit. IM. 6 vd. 147, 148, 
149. 

(/) 9 Bar. & C. 591. 


(m) See the distinction 1 Chittj^ on 
Pleading, 142 to 151. 

(«) 2 Salk. 641 ; 8 T. R. 78, 357 ; Ful- 
lay V. lieedf per Park, J. i C. & P. 6, 
imt. 
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tice, or servant ; they are withholding conjugal rights, mainte- 
nance, wages, &c. 

Injuries to personal property are the unlawful taking or de- 
tention thereof from the owner ; and other injuries, are some 
damage affecting the same whilst in the claimant s possession 
or that of a third person, or injuries tp his reversionary interest. 

Injuries to real property are ousters, or turning or keeping 
the owner out of possession, trespasses to the owner’s possession, 
nuisances to corporeal and incorporeal real property, waste, sub- 
traction of rent, services, &c., disturbances of franchises, right 
of common, rights of way, or of pews, of tenure, and of pa- 
tronage, &c. 

It must further be considered whether the injury was tempo- 
ral^ or ecclesiastical^ or spirituals Thus, although the common 
law protects private reputation, yet actionseoxc only sustainable 
when a verbal slander imputes an offence punishable in the tem- 
poral courts, and not a mere imputation of fornication, adultery, 
drunkenness, or other immorality, punishable only in the Spiri- 
tual Courts, unless it can be averred and proved that actual tem- 
poral damage, such as the loss of the society of one or more parti- 
cular persons, has ensued. If such damage cannot be proved, 
then the calumniator must be proceeded against (within six 
calendar months) for correction in an Ecclesiastical Court, whose 
sentence is not, as supposed, mere brutum Julmen, and though 
not for damages is for corporal punishment and costs. So a 
married woman, though entitled to alimony and conjugal rights, 
cannot sue her husband at law, but must resort to an Ecclesi- 
astical Court (o) or to an action at law in thq name of her trus- 
tees, in case of a deed securing her money or a separate mamte- 
nance, (/?) though probably deeds stipulating for separation would 
now be held void at law, even as to covenants with a frustec, ac- 
cording to the recent decision in the House of ‘Lords, (y) 

If a breach of contract be complained of, , then the nature of 
the contract must be considered, as whether it was of record, 
under seal, in writing, or merely verbal ; and if the latter, whe- 
ther it was an express or implied contract. The remedies, we 
shall find, principally depend on the form and mode in which 
the contracts were entered into. It must be ascertained whe- 
ther there was any prior act (termed in law a condition prece- 
dent) to be performed by the party complaining, and whether 
any requisite tender, offer, request, or notice, or other step has 

(o) 27 G. 3, c. 44 ; 53 G. 3, c. 127 ; 3 (q) Westnieath i>. Westmeath, 1 Dow. 

Maule & Selw. 429, Rep, New S. 519, and port next chapter. 

(p) 9 Bar. & C. 67 ; 3 Dowl. & R. 570. 
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been performed essential to establish that the party required to 
perform his contract has no excuse for liis nonobservance. 

With respect to public injuries (usually denominated crimes 
and offences), they necessarily are as various as the public rigl.ts 
themselves, and even more so, for there is no limit to the per- 
verted inventions of the malicious and the depraved in their 
unjust desire to injure ojihers or to benefit themselves. All 
public oHences or«iiijiiries may be classed under one of four 
heads, treasons, felonies, misdemeanors, and offences, (r) The 
former are certain offences against the King or state, and to 
which our present inquiries «vill "not extend. The distinction 
between petty treason (viz. the killing of a husbaiul, master, &c.) 
and ordinary murder, is now abolished, (a) 

Felon is a term of disputed origin, though probably derived 
{vomfee and Ion, {ffe signifying the fief, feud, or beneficiary 
estate, and Ion meaning the price or value,) and signifying all 
crimes of so high a nature as to be punished, as heretofore the 
case, with the total loss of the fee, or estate, and its value ; and 
to whicli, capital or other punishment may be siiperadded, ac- 
cording to the degree of guilt. (/) And wbeji a statute declares 
that an offender guilty of any certain act shall be deemed to 
have felontoushf committed it, it makes the offence a felony, 
aiul imposes all the common and ordinary consequences attend- 
irig a felony. (//) 

I’he term ^z/iAv/cwcoRormeans every offence infin’ior to felony, 
but punishable by indictment or by particular prescribed pro- 
ceedings, (a) 

The term ‘‘ offeiice' also may be considered as having the 
samc^ meaning, (//) but is usually by itself understood to be a 
crime not indictable but punishable summarily or by the for- 
feiture d penalty. If one statute make the doing an act /c- 
lonious, and a stibsequent act make it only jienal, the latter is 
considered as a virtual repeal of the former. These dis- 
tinctions will be found highly important in their consequences. 
Private remedies arc, in the case of felonies, suspended until 
after conviction or acquittal of the .felon, but not so in general 
in the case of misdemeanors or minor offences. 

Public offences are to the law’ of Nations ; or against God or 
religion, morality or decency, as recognized by our own public 


(r) See the se%’cral f)uhlic treasons con- 
sidered, e Chit. Criiii. L. (30 to VZ'i, 

(«) 9 G. 4,c. ai, sect. 2. 
ft) Sir II. Spelniau and 4 Hla. Coin. 
94, 95. 

(u) 3 M. & S. 666 ; 1 Hawli. c. 40, 
s. 5. 


(.r) Hum J, Misdemeanor ; and seethe 
King V. Pou'ell, 2 Har. & Adolp. 75, when 
tile term luisilL'ineanor, in ihe singular, may 
be taken as nomen cotlectivum, and includ- 
ing several offences. 

(y) Id. ibid. 

f^s) 1 Hawk, c. 40, s. .5. 
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municipal laws ; oflences against the King, whether amounting 
to high treason, felony, or misdemeanor, or contempts of his 
government and prerogatives ; oflences against public justice, 
of various descriptions ; against public peace, trade, health, and 
public police or economy ; and oflences against the positive en- 
actments of a statute subjecting the party violating the regula- 
tion to a pecuniary penalty or punishment; all which in 
themselves arc direct violations to rights strictly public. 

Besides these are certain public offences more immediately 
aflecting a particular individual, and constituting a private in- 
jury, but which, in respect of thein^ bad example and tendency, 
are also considered to be public ; such as those affecting the 
person^ as homicide, which directly seems only to affect the 
party killed and his near relatives ; other* oflences against the 
person of an individual, such as mayhems, abduction of an 
heiress or other female, rapes, unnatural crimes, assaults, bat- 
teries, won rulings, and false imprisonment, libel, challenges and 
duels. Oflences against habitation, as arson and burglary and 
riotous dc^struction ; certain offences against pi ivate personal 
pi’operty, as larceny, embezzlement, false pretences and cheats, 
malicious mischief, forgery, and others. Tliese, it will be ob- 
served, although directly and immediately nioi’C particidarly in- 
jurious to one or more individuals, are, as brcaelies of the peace, 
and calculated to rouse and instigate men to revenge, and 
aflbrding dangerous examplovS to others, thei’efore injurious in 
their consecpiences to society at large, and punishable as such. 
Some of these we shall And are remediable or rather 
rz/y/c only by particular means, or in a particular course; and 
hence it is of great importance to ascertain the precise nature 
and classification of the/if/^/ic injuries or oflences complainecl of. 

have seen that, with I'cgard to private injuries, nf wrong 
he committed, the intention of the wrong-doer is seldom material. 
But w^ith regard to public offences, it is in general otherwise, 
and the criminal intention frequently constitutes X\\e essence or the 
degree of crime ; thus homicide is murder, if committed maliciously, 
but if only occasioned by want of due care, it is only manslaughter. 
So seeming horse stealing or other larceny, will become at most 
trespass, if it appear that there was a .total absence of felonious 
or criminal intent, (a) 

With respect to remedies, they naturally follow the same or- 
der as rights and injuries, and it is essential, before the adop- 

(a) Ilex V, Alexander and Davis^ Burn’s Rex v, Martin, 2 East’s P. C. 618 ; 1 
J. lit. llovses, 262, 263, and tit. Larceny ; Leacli, t7l, S. C. 
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tion of any remedy, well to ascertain the public or private, legal 
or equitable, or ecclesiastical properties and qualities, as well of 
the right as of the injury to which the remedy is to be applied. 

Here we must distinguish between private remedies and those 
which are public, and advert to the rules before noticed, viz. 
That for mere public injuries no individual can institute a pri- 
vate remedy, (b) although, by adopting a public criminal pro- 
ceeding, he may frequently obtain private compensation, at least 
by leave of the Court, (c) and that where the right affected was 
merely equitable^ an injury to it can in general be redressed 
only in a Court of Equity^ and that ecclesiastical and spiritual 
injuries must be redressed in an Ecclesiastical Court, (c/) 

It will be found that for most injuries which more or less 
affect a jmvate right find a private individual, (although often 
also affecting the public,) there are three descriptions of remedies 
or proceedings, and each of 'which again has its variety. The 
first are pretenitvey or removing, or abating remedies, and 
which may be by acts of the party aggrieved, or by the inter- 
vention of legal proceedings; as in the case of injuries to the 
person, or to personal or real property, defence, resistance, re- 
caption, abatement of nuisance, and surety to keep the peace, 
or injunction in equity, &c. : secomUy, remedies for compen- 
mtloHy which may be either by acts of the party aggrieved, or 
summarily before justices, or by arbitration, or action, or suit 
at Iawi or in equity, or in an Ecclesiastical Court : and thirdly, 
l^roceedings for puniahment, or mixed of compensation and pu- 
nishment, and either summary before magistrates, or by indict- 
ment, or criminal^ information, ecclesiastical censure, &c. If 
the injury were an unlawful capture or seizure of that nature, 
or constituting a breach of international law, then no action can 
be sustained in a municipal court, but the proceeding for redress 
must be in the Prize Court of the Admiralty, or before commis- 
sioners specially constituted by the King, (e) 

The wrong-doer in most cases of private injuries, (which also 
constitute public offences,) as batteries and libels, is liable both 
to an action at the suit of the party injured, and also to an in- 
dictment, (/) (though this is sometimes prohibited, (g)) and the 
Court in which the action-is brought will not in general compel 
the plaintiff to elect, (4) though the Attorney-General may stay 


(6) Ante, 10. 

(c) Pon. 

(d) Atiie,7,Q, 

(e) Elph histone v. Bedreechtnd , Knapp’s 
Rep. 310 to 361 ; and see HiU v. lieardon^ 
2 Sim. & Stu. 451 ; but sec 2 Iluss. R. 608, 

2 , note (6). 


(/) Hawk. P. C c. 62, s. 4. 

(g) 7 & 8 Gt'o. 4, c. <29, s. 70; Id. c, 
30, s. 36 ; 9 Geo. 4, c. 3l, s. 28; 1 & 2 
W. 4, c. 32, s. 46. 

(/O iRos.&Pul. 191. 
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tlie public prosecution. (/) But a court and jury will in general 
consider the double proceeding vexatious, and the latter in that 
case will seldom give large damages. 

In some cases of public offences, but which have more imme- 
diately injured a private individual, as batteries and libels, if 
the public remedy by prosecution be adopted, the court will 
sometimes permit a reference, (/') or allow th^ defendant, even 
after conviction, to speak (as it is termed) with the prosecutor 
before any judgment is pronounced, and a trivial punishment 
(generally a fine of a shilling) will ]^e inflicted, if the prosecutor 
declare himself satisfied, or if, in other words, an adequate 
apology or compensation has' been made ; (/) and where the de- 
fendant was convicted on an indictment for ill treating a parish 
apprentice, and at the recommendation of the Court of (Quarter 
Sessions gave security for the fair expenses of the jwosccution, 
upon an understanding that the court would ’abate the period 
of his imprisonment, the security was held to be legal and bind- 
ing. {m) So upon summary proceedings before a magistrate, 
(as for petty larcenies or injuries to personal or real property,) 
he is sometimes authorized to discharge the oflender from a 
conviction, upon his making such* satisfaction to the party ag- 
grieved for damages and costs, or either, as shall be ascertained 
by the justice. (//) But it should seem that this permission does 
not extend to felonies, (o) By leave, therefore, of the court, 
some public prosecutions may be allowed to enforce civil com- 
pensations for the private injury. But. it should seem that a 
coinproinisc of an indictment for Vi jjublic misdemeanor and pri- 
vate satisfaction cannot take Y)lace without the sanction of the 
courl^ (p) and that the same rule would extend to an indictiVient 
for a common battery or libel, (rj) But at least a bond con- 
ditioned to dheonfinue a public nuisance is vali^J. (r) 

By the ancient common law, <and by the oldef statutes, re- 
medies were divided and distinguished private ov 2^ublic, and 


(0 Bum’s J. tit. Nolle Prosequi. 

(fc) See poht, and lUirn’s J. tit. Award ; 
1 J. B, Aluore, 120:* 7 Taunt. ‘122; 
9 East, 497 . 

(0 4 Bla. C. 363,4.; 1 Moore, 120. 
See Elworthy v. Bird, 2 Sim. & Stu. 372. 
But see 1 Dow. Rep, New S. 519, over- 
ruling that case as to the effect of a cove- 
nant between husband andwife to separate. 
(«i) 11 East, 46. 

(n) 7 & 8 Geo, 4, c. 29, s. 63 ; and chap. 
30. s. 34. 

(o) ElvHtrihy v. Bird, 2 Sim. & Stu. 372. 
(;>) 5 East, 294; 1 Smith, 515 ; Burn’s JT. 

26 ed. tit. Award. 

VOL. I. 


(y) Rex V, Rant, Kjyd on Awards, 64; 
and see 2 Bing. 2.S8 ; M'Clel. R. 69 ; 2 
D<ml. & Ry. 265 ; 7 Taunt. 422 ; sed 
qu^re, sec ihy v. Bird, 2 Sim. & 

Stu. 372 ; that an indictment for a misde- 
meanor may be compromised, though not 
an indictment for felony, WeUmeath v. 
Weatmeath, 1 .fac. Hep. 126. where speci- 
fic performance of an agreement for sepa- 
rntiun of husband and wife was decreed, 
though the agreement provided for the 
compromise of an indictment for an as* 
sault. 

(r) 7 T. R. 475. 
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eacli were eitlier at law or in equity, or ecclesiastical or spi^ 
- ritual. The first were to be pursued in the temporal common 
law civil courts ; the second in the public criminal courts ; the 
third in courts of equity ; and the fourth and fifth in certain 
ecclesiastical or spiritual courts. Formerly, the trial or investi- 
gation of private remedies in the common law courts, and of 
public crimes and oflenCbs in criminal courts, were principally, 
if not entirely, by jury ; then considered the only constitutional 
mode of investigating disputed facts. But as society enlarged, 
and the expenses of litigation increased, innovations were gra- 
dually introduced on that mode of deciding upon facts. Inferior 
Courts of Requests (commonly termed Courts of Conscience) 
were instituted for the purpose of determining small debts, where 
the claimant is allowed to substantiate his demand by his own 
oath ; and in cases of petty oftences and misdemeanors, a most 
extensive jurisdiction has been gradually given and extended to 
magistrates and others, enabling them to decide upon facts civil 
as well as criminal, which must in former times have been deter- 
mined by a jury, and in superior courts. But now, justices, who, 
by the terms of their commission, formerly had jurisdiction only 
over crimes and breaches of the peace^ have, in almost all cases 
of petty ofiences and torts, unconnected with contract, (and, in- 
deed, in some cases even of conlract of an inferior nature, as 
between masters and apprentices and masters and servants in 
certain trades, and between members of friendly societies, and 
in fixing the amount of salvage, ) been invested with juris- 
diction quite foreign to their original institution, and they have 
been clothed with' powers to hear and determine, combining the 
several functions and powers of a judge and jury and a court of 
equity. iSo that summary jurisdictfou without trial by jury is 
now extcrulcd Jo almost every small injury or dispute that can 
usually arise'between members of society. On the one hand, 
this is great saving of expense to parties, but upon the other, 
magistrates are invested with jurisdiction which might, in some 
<!ases, be very injuriously exercised. 


Keeping in view these extensions and introductions of new 
remedies, wc will now proceed to state the general rules wdiich 
afiect the ancient as well as modern remedies for private in^- 
juries, strictly so called, and those whicli, though nominally 
public, yet more particularly affect one or more individuals, and 
w Inch may be resorted to by them in lieu of a civil remedy. 

It is a general rule that when the right and injury were 
merely private, then no one can interfere or seek or prosecute 
a remedy but the party immediately injured ; nor can others. 
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excepting professional advisers, instigate or encourage their pro- 
secution, without being guilty of the offence of barretry, or 
maintenance, or chainpetry. (^) But on the other hand, if 
the remedy be even nominally public ^ and prosecuted in the 
name of the King, then any one, though not privately injured, 
may institute or continue the prosecution, (i) 

Private remedies are either by act of the party, or by legal 
proceedings, to prevent the commission or repetition of an in- 
jury, or to remote it ; or they more frequently are to recover, by 
summary proceeding, or by action or suit, compensation for the 
completion of an injury. 

The preventive remedies are more numerous than usually 
supposed, but they arc not so frequently resoi*ted to as might 
be advisable, (?/) which may be attributed to the ignorance of 
their existence until it is too late to resort to them, or to the 
hazard of their being mistaken, and subjecting the party to an 
action for his irregularity, or to the preference given to a more 
formal and expensive proceeding. 

It has been frequently observed, that *^Laws for prevention 
are better than laws for punishment '\x) The preventive and re- 
moving remedies are principally of two descriptions, viz. first, 
those by act of the party himself, or of certain relations or third 
persons permitted to interfere, as with respect to the jierson, 
by self-defence, resistance, escape, rescue, and even prison 
breaking, in case of imprisonment clearly illegal ; or in case of 
personal property , by resistance or re-caption ;^or in case of real 
property, by resistance or turning a trespasser out of his house 
or off his land, even with force; (y) or by apprehending the 
wrong-doer, or by re-entry and regaining possession, taking care 
not to commit a forcible entry or breach of^the peace ; {x) or in 
case of nuisances, private or public, by abatement ; {a) or re- 
medies by distress for damage feasant, or for rent, or for heriot, 
tkc., or by set-off' or retainer. By these and various other re- 
medies, in which a party, as it is vulgarly termed, takes the law 
into his own hands, he may frequently avoid proceeding by 
action, which, especially in the instance of actions of ejectment, 
are too frequently unnecessarily resorted to. {h) 


(s)4 Bla. C. 134,5.13 b. 

(0 1 Salk. 174: 1 Atk. 221 ; 3 M. & 
Sel. 71. 

(u) Ante, Preface. 

(x) See Wilcock v. Whtdon, 3 Bar, & 
Adol, 43 ; and Venegan v. Atiwood and 
others, 1 Mod. 202. 


(y) 2 Salk. (341 ; Co. Lit. 237 ; 1 Saund, 
81, 140, note 4 ; 8 T. R. 78,357. 

(s) Id. ibid. 

(a) 2 Smith’s R. 9, 

(b) See 1 Bing. R. 158 ; 1 Man. & Ry. 
220 ; 7 T. R. 431 ; 1 Price, 53 ; 3 Bing. 
11 . 
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It has been properly suggested that there is frequently dan- 
ger in persons availing themselves of remedies by their own act, 
because, by mistake or otherwise, they by so acting may expose 
themselves to the risk of being subject to an action for irregu- 
larity. This risk, however, is in a great measure provided for 
by modern acts requiring notice of action before they can be 
sued, and enabling theid to tender amends, or even to pay the 
amount into court, in case a tender before action has not been 
made. Thus the modern acts against larceny and petty of- 
fences of that nature, and against wilful or malicious injuries to 
})er.sonal and real property, enable the owner of the property, or 
liis servant, or any other person authorized by him, to appre- 
hend the person fotmd cominitting any offence punishable by 
indictment or summary conviction by virtue of the acts ; and it 
is enacted, that all persons acting in imrsnance of the acts, (and 
which term is cofistrued to mean bona fide acting under colour 
thereof, though erring by mistake, (e)) shall have notice of action, 
and may tender sufficient amends, or pay tlie same into court ;(r/) 
and the game act contains a similar enactment ; (e) conse- 
quently there is not much risk of ex])ensive litigation by a party 
thus acting for himself. 

There is, however, one general caution to be observed before 
the adoption of some of these remedies by act oj the party, that 
a party who has availed himself of such summary proceeding 
cannot also afterwards proceed by action. I'hus, if a party 
abate a nuisance by his own act, and without waiting the judg- 
ment of law quod prosteniavit, he is not entitled also to proceed 
by an action, {f)' for although he hath his choice of two re- 
medies, either by abating it himself by his own mere act and 
authority, or by suit, in which he may both recover damages 
and remove it^by the aid of the law, he hath not both, and 
having mad<5 his election of one, he is totally precluded from 
resorting to the other, [g) Hence it should seem that when a 
party has already sustained any considerable damage worth 
suing for, it is better to proceed by action for compensation than 
to abate the nuisance. (//) 


(o) Set’ jiiojif, 4T. R. 556. 

(i/) 7 5: 8 Cioc). 4, c. 29 & 30; and 
9 r^'tr. (’res. 806. 

(e) J & 2 VV. 4, c. 32, ». 47 ; see deci- 
sions on tlicsc acts, }m(y cb. vii. 

(/) 9 Coke Rep. 55 ; 3 Bla. C. 219, 
220 . 

te) Id. ibid. 

(M Id. ibid. It will he observed that 


a person may proceed in a court of equity 
by bill for an injunction, and vet after- 
wards sustain an action for damages pre- 
viously sustained ; pe.st, ch. viii. So after a 
person has obtained bis release from illegal 
imprisonment by habeas corpus, be may 
sue a magistrate for the trespass ; Ex parte 
Hill, 3 Car. ^ P. 225. 
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The second description of preventive remedies are those 
which are obtained by some legal assistance ; as by calling in a 
peace officer, by obaining a warrant and security to prevent a 
duel, by application to a magistrate for security to keep the 
peace («), or by application to the Court of King’s Bench for 
the like purpose, or by obtaining a writ of habeas corpus ; or by 
filing a bill and obtaining an injunction to prpvent a nuisance, 
or a piracy of a copyright or other invention, or to prevent 
waste ; and by writ of ne exeat regno to prevent a person who 
owes an equitable debt from getting out of the jurisdiction and 
eluding justice ; and bills for specific performance of certain 
contracts, or to secure a due administration of assets among 
legatees, &c. 

All these or specific remedies, so calculated to 

anticipate and prevent loss, and to diminish litigation, w'e will 
hereafter very fully consider, because they are* most essential to 
speedy justice. 

Supposing the injury to be complete or continuing, then the 
remedies to obtain compensaiion ^ either specific or in damages^ 
are to bo considered. Tliese are by arbitration ; or are summary, 
before justices or others; or are formal, whether by action or suit 
in inferior or superior Courts of Law, or Equity, or Ecclesias- 
tical, or Spiritual, or of Admiralty. 

Some modern acts, as those relating to Friendly Societies and 
to servants in certain trades, are compidsory on parties to refer 
their disputes to arbitration, as being of too small value to jus- 
tify the trouble or expense of a formal suit qr trial. (/r) Here 
the parties have voluntarily placed themselves in the situation 
or character to which the statutory regulation applies, and they 
must have anticipated that such mode of settling any tliflerence 
must be resorted to. It has recently been attempted to intro- 
duce a power of compelling all persons to refer certain matters 
of account to arbitration, when unfit to be tried by a jury, but 
the measure has not yet passed into law. It should seem that 
some restraint should be imposed upon obstinate parties who 
will assert their right to have tried in a superior court all the 
items of a long and intricate account, add which would fre- 
quently occupy several whole days, which, in the due and ordi- 
nary distribution of justice, ought to be divided amongst several 
suitors, and which account ought more properly to be investi- 
gated in a Master’s office of a Court of Equity, or before an 

(0 Hum’s J, Surety, Peace. ciclics ; Crisp v, hunbiirp, 0 Hing.39l ; and 

{k) Cjco. 4, e. as to Friendly So as to servants see b G. 4, c. 96. 
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arbitrator, (/) or in an action of account before auditors. (««) At- 
tempts have been made at Nisi Prius to prevent such an incon- 
venient trial at law ; (ti) but the party still has a strict legal right 
to insist upon it, (o) though in general it would be most unwise 
to try the question so adversely to the feelings of the judge and 
jury. 

The remedies J)y the Intervention of legal authority are fre- 
quently summanf. Thus the party may regain possession by 
applying to magistrates under the statutes against forcible 
entries and detainers, (p) Or he may obtain summarily before 
justices punishment or compensation for petty or common as- 
saults and batteries, (q) for which the offender may be fined 5/. 
to be paid in aid of the county rate ; and for petty larcenies and 
for small and wilful or malicious trespasses and injuries to per- 
sonal or real property, for which also 5/. may be imposed ; (r) or 
for entering laud to kill game without authority, or for laying 
poison to kill game;(^) or to justices for recovery of penalties for 
other small injuries and ofl[ences.{/) 

Thus in case of a common assault and battery, not accom- 
panied with any attempt to commit a felony, nor upon which 
title to land, or bankruptcy, or insolvency, or legality of an ex- 
ecution shall come in question, two justices are expressly au- 
thorized to convict in a fine of 5/., to be paid in aid of the county 
rate ; but the justices’ certificate of the proceedings is to be a 
bar to any action or indictment for such assault and battery, (ti) 

8o in cases oi petty iafdngs oi personal or real property not 
amounting to an indictable felony or misdemeanor, {v) or for 
fiil or malicious injuries to personal or real property Mdicn not 
felonious (a), two or sometimes one justice may convict and award 
damages to the party aggrieved, and a penalty in aid of the 
county rate ;(//), excepting that when the conviction has pro- 
ceeded on the evidence of the party injured, then the sum he 


(/) 2 Camp. 238; Eq. Cases Ab. .5 ; 7 
Ves. ;>88 ; but wlien not so, 2 Young & 
.Tervis, 3.3. 

(m) 2 Cliitty R lO; 3 Dovil. R. 

(w) 2 Camp. 238; TiUd, 9tb ed. 2, 
note (a). 

(o) S Taunt. 431. 432; t Marsli. iTs; 
2 Young & J. 33. 

(/)) Burn’s .r. tit. Forcible Entry and 
Detainer. 

(g) 9 Geo. 4, c. 31, s. 27. 

(r) 7 & 0 G. 4,c.30. 

(s) 1 & 2 \V. 4, c. 32. 

(f) Burn’s .7 ustice, per tot. 

(tt) 9 Geo. 4, c. 31 , sect 27, 28, 29. As 
no part of the bl, is to be paid to tlic party 


aggrieved, it will be observed that a party 
seeking pccmiiarii satisfaction must still 
proceed by action at the ri:sk of his not ob- 
taining a vcidict for -K)s. damages, and of 
the judgt; declining to certify. There 
seems no reason wliy two justices should 
not have power of awarding private satis- 
faction for a battery, when proved by a 
third person’s evidence or admission, as in 
small injuries to personal or real property, 
where a single justice has express power to 
award private satisfaction, under 7 & 8 
G. 4, c. 29 & 30. 

(v) ? hQ Geo. 4, c. 29, s. 66. 

(.r) Id.c. 30, s. 24,32. 

(y) Sec. notes (u ) and (x). 
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would otherwise receive is to be applied as the penalty. But 
a justice has power, upon the first conviction for such petty 
taking, or injury to personal or real property, to discharge the 
offender, upon his making such satisfaction to the party ag- 
grieved, for damages and costs, or either of them, as shall be 
ascertained by the justice. (;?) So the vecewt grmte act contains 
provisions, not only for apprehending J)ut for fining persons to 
the extent of 51. for trespassing in j)ursuit of* game, to he paid 
in aid of the county rate ; (a) but it is provided, that although 
the party injured by the trespass shall have the option of pro- 
ceeding by action, yet there shall ke no double proceeding, and 
that if he institute or concur in the proceeding for the penalty, 
he shall not also sue. (b) In general, upon these suimnary pro- 
ceedings before magistrates, costs are recoverable, but in case 
the penalty amounts to 5/., tlien the costs are to lie deducted 
from it. (c) 

These and similar enactments, as far as regard small injuries 
to the person, or personal or real property, and petty trespasses, 
will be preferable to actions, unless the damages are very consi- 
derable. They do not absolutely take away the common law right 
of action, but they give the party injured the opfiofi of obtain- 
ing compensation, or, for assaults upon the person, punishment 
for such small injuries by summary proceedings, supported by his 
own testimony, instead of having recourse to a trial by jury of 
an expensive action or prosecution for small damages or injuries, 
subject to the risk of not recovering a sum sullicient to enable 
him to obtain costs ; and no respectable or prudent attorney 
or solicitor would hazard the rebuke of a ju^ge, upon the trial 
of a trifling action, for encouraging or allowing his client to 
bring an action for a petty demand, which ought to have been 
proceeded for elsewhere (d). 


(s) 7 & 8 G. 4, c. s. 68, and chap. 
."0, s. 34. 

(a) 1 & 2 W. 4, c. 32, ». 30, 31. 

Ih) Id. 8. 46. 

(c) 18 Geo. 3 ; sec Burn’s J. tk. (’osts. 

(d) Perhaps the principle of these cn- 
actiiients might be advantageously ex- 
tended to verbal atid even written slander, 
and to common assaults and butteries, and 
torts occasioning small damages, such as 
injuries by irregularities in making or con- 
ducting a distress for rent j and indeed to 
all cases of small injuries where no permanent 
right is to be tried, and to all cases wlierc 
a party injured would be content to receive 
a small compensation rather than hazard 
an expensive suit in a superior court. Such 
nn enactment would prcve)>t imiiierous 
trifling actions iu the superior courts, the 


expense uf which is very unequal to tlie^ 
Mini actually recovered. 

It seems at least expedient to provide a 
siimmury vemaiy for verbal slaiiflerf which 
wotihl prevent many trifling actions. Such 
actions are repressed by tlic statutes de- 
priving the piuintifl'of more costs Ih^n da- 
mages, when the jury find a verdict tor 
less than d&inuges ; and juries are not 
favuiiruble to such actions, unless there be 
proof of actual damage beyond 40s., and 
consequently much of the valuable time of 
the superior courts of justice is occupied 
tn trying them, and the result is ruinous to 
both parties j and yet parlies arc cither in- 
duced torevenge themselves or to clear their 
characters from the imputation by risking 
an action. 

It should seem that a suinniary remedy 


CHAP. 1. 
Hmui 1)11 «. 
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If the injury has been considerable, and wortli the expense 
of a formal proceeding in a sii[>erior court, then if it affected a 
legal right, the remedy is in general by action in a Court of Law; 
but if to an equitable right, or if it will be better investigated 
in a Court of Equity, tlien the remedy is by hill; or supposing 
a debtor has become a bankrupt, then the proceedings are to 
be before assignees, or commissioners, or in the Court of Ite^ 
view ; (a) or if behave become an insolvent debtor, then the pro- 
ceeding is to be in the Imolvent Court, (f) If the injury re- 
late entirely to an ecclesiastical or spiritual offence, not cogniza- 
ble in the Temporal Courts ; tas fornication, or slander, imputing 
a spiritual offence, then recourse must be had to an EcclesL 
astical Court, {g) So in the case of a married woman, she must 
proceed in that Court for alimony or restitution of conjugal 
rights. We merely here advert to these several modes of re- 
dress, to show their infinite variety. In a subsequent chapter 
a concise outline of the present jurisdiction of justices and of 
all the courts will be given, in order to show before what fo- 
rum redress should be sought. 

It w'ill be observed tliat tlic ancient common law rights and 
nnncdics w ere comparatively few and simple and readily divided 
and ernnnerated ; but in the progress of time the occasions of 
society have led, esj)ecially of late, to an accumulation of new 
statutory regulations, which have either better defined or mo- 
dified or regulated what w^re i>revloudy partially recognized 
hy the common law, or have actually created new rights or im- 
pt)sed new^ duties and penalties for their non-observance ; we 
speak not merely ^f public regulations of police, but refer also 
to those of a jirivate nature. 


be well pruvidcil in these cases. 
\i\ Harrison v.** rhonihoraugh, ]\\\. 'I'. 12 
Ami. Gill). ease,>, L. ^ K.l l7 , I’arker, (’.J. 
said lie remeiiiin_r^*d h saying t>f I’reby, 
(Miief .lust ice, proptr should not hr liis- 
I'ouraiji^ed that put thririrmt in the la u', for 
if vten entild not hare a remedy at law for 
such slanders, thru leould he apt to cane it 
for themselecs, ivhich. would let in all the ill 
eonsrquvncesoj private revenge and Powys, 
.luslice, said, that tb«‘ latler jiid^monts had 
been rijilit in denying the rule of lukiiig 
wortfs in mifiori sensu, because it left a 
libert v for men to defamc*uthi*rs, provitl»d 
tlu\v did it with a little caution ; and it had 
been known that people had taken advice 
of counsel upon a sheet of paper full of 
scandalous words, in order to know which 
Ihev mijnht •* out” with safct 3 \ 

The h'gisiature have already, in some 
instances, given magistrates summary ju> 
risdiction in case of verhul abuse, as in the 
stage coach act, 2 ^ W . *1 , c. 1 20, s. -17 , 00, 
w hich enacts that if the driver or guard of a 


stage c(jach asuult or use “ abusioeor insult- 
ing language" l«) any passenger, he shall for- 
feit dl. and may be convicted by one Justice. 
A magistrate at one of the London police 
ofliees lately lined a stage coachman (wlio 
had during the journey been guilty of inci- 
vility to a passenger, and who therefore 
refused h» give him any thing for himself,) 
in dOs., for saying, in the presence of the 
other passengers, '* Gentlemen always give 
me something,” insinuating by bis lone and 
inamier that the passenger v\as not a gen- 
tleman. Why might not magistrates have 
a similar but luodilied j>ower over common 
slander as over petty assaults and batteries 
and injuries to personal and real property ? 
See 9 G. 4, c. dl, s. 27, 28, 29 ; or even 
power to compel private satisfaction, at in 
7 tS: 0 G. 4, c. 29 6c :h). 

(e) 1 6i. 2 VV, 4. c. 56. 

( / ) 7 G. 4, c. b7. 

{g) Limited by 27 G. 3, c. 44, s. 1, 2, 
to eight and six calendar months. 
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It follows, that from the introduction of these new rights and CHAP. T. 

duties by numerous statutes, that a great variety of 7iew injuries 

and offences must arise from the infraction or non-observance 
of such new rights and duties ; these require new remedies^ to 
prevent, orj*emove, or compensate, or punish. 

In some cases, where new rights or duties have been created, 
the statutes introducing them have beew silent with regard to the 
remedies for their infraction. When this is the case, the law 
impliedly gives an appropriate remedy. Thus if a new jyrirafe 
right be created or recognized, the law implies a remedy, as hy 
action on the case^ where the daimfges for the infraction of the 
right are uncertain, (A) as for removing goods under an execu- 
tion without paying a year’s rent ; {j) and by action of debt 
where the sum is in its nature certain or readily ascertained. (A) 

And wliere the damages or penalties are recoverable by a person 
particularly aggrieved, as by a corporation, to .whom the latter is 
given, costs also are recoverable ; {1) so treble the value of tithes 
when not set out in kind, or even treble damages, incurred by ex- 
torting money, are recoverable in (lct)l,{tn) In general, however, 
the same act that creates or modifies the right or Awiy^ prescribes 
the remuneration, penalty, or punishment, and even the form of 
the remedy; and gives the same either to the party injured, or to a 
common informer, or to the king. (;/) As to the party aggrieved, 
an action of debt for an escape out of execution, (o) or the same 
form of remedy for double yearly value, for not quitting, in pur- 
suance of a notice to quit from a landlord to his tenant. (/>) And 
whenever a statute, introducing a new right or duty, prescribes 
a particular remedy, no other can be adopted*? (ry) therefore, no 
action will lie for a poor rate, or for composition money duly 
assessed under the highw^ay act, the remedy by distress being 
prescribed in those cases by statute. (?•) When, however, a 
statute gives A remedy in the affirmative, witlfout a negative 
expressed or implied, for a matter which was actionable by the 
common law, the statute remedy is considered as cumulative^ and 
the party may sue at common law or upon the statute, and 


(/j.) Com. Dig. tit. Statute, A. K.aiid tit. 
Pleader, ll. s. t, iit) ; 10 Coke, 7:>, 

b. ; 'iJ lust. 4bd ; 2 Sulk. 451. 

(0 B Aiin.c, 14 ; Dougl. 663 j 1 Chit. 
PI. 26;^. 2()4. 

(k) 1 Chit. PI. 127; 1 Rol. Ah. 593 ; 
1 INPClcl. & Y. 4.57 ; 4 B. & C. 962 ; 9 B. 
6l C. 524. 

( /) 9 Bar. & C. 524 ; or, if an acquitted 
deftmlani is entitled to costs, under 4Jac. 1 , 

c. 3, then debt lies for the same, id. ibid. 


( w) 2 Bla. R. 1 102. 

(#i) A comvmn informer cannot sue for 
a penalty, unless he be expressly or im- 
pliedly authorized so to do, 5 Kast, 3l3. 

(o) Rich. 2> c. 12 ; 1 Saund. 34, 39, 
218. 

(p ) 4 G. 2, c. 28, s. 1 ; 1 New R. 174. 
(^) 10 Bar. & C. 546 ; 2 Burr. 1157; 
1 M‘Clel. & Y.450. 

(r) Id. ibid. 
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sometimes both, (s) So if a statute be prohibitory or injunctive 
in one clause, in another distinct clause enact a particular 
penalty, the offender may be prosecuted at common law, either 
for the disobedience of the first clause, or upon the statute for 
the penalty. Thus disobedience of an order of justices is an 
offence indictable at common law, though a specific penalty be 
provided by some particular statute for the neglect of that 
duty which the ca’der is intended to enforce ; (/) and therefore, 
although the prescribed statutory penalty for disobeying an 
order upon a parent for maintenance of his children, is only 
twenty shillings per month, «yet by indicting at common law for 
disobedience of the order, punishment, and probably mainte- 
nance to the full and proper extent, may be enforced, {a) 

fn some cases we shall find that the common law remedy is 
altered by a statute. Thus the common law remedy of trespass 
against a magistrate is taken away by 43 Geo. 3, c. 141, where 
a conviction has been quashed, and the action must be trespass 
on the case, alleging and proving that the magistrate acted ma- 
liciously, and without any reasonable cause, (a) 

Before the adoption of any remedy by legal interference, whe- 
ther summary or more formal, it is essential to consider what 
will probably be the sum or damages recovered, and whether any 
and what costs will be recovered, and consequently whether it 
is ^worth while to adopt any remedy. At common law no costs 
wefe recoverable, and the statute of Gloucester gives costs only 
where damages are recovered, ( y) and this extends to a penalty 
recoverable by a party grieved, because he is also entitled to 
damages for detaining the penalty and consequently costs, (s) 
But. where a common informer is entitled to a penalty, he is not 
entitled to damages, and consequently has no costs, unless ex- 
pressly given, {a) 

The right to ‘costs was qualified by statute 43 Eliz. c. 6, en- 
abling a judge to certify, so as to take away costs in G/fy action 
whatever, whether upon a contract or for a tort, if the plaintiff' 
did not recover a verdict for forty shillings ; (6) and as judges 

(s) Com. Dip. Action upon Stat. C. ter to have let the old form of action re- 

(t) 2 Burr. 799 ; 4 Dougl. 333, 388; main, and to have enacted that the de- 
4 T. R. 205 ; 8 East, 41 ; 3 M. & S. 62. fendant should be acquitted, if it should, 

(«) 43 Eliz, c. 2 ; 2 Burt*. 799 ; 1 Bla. appear that he had acted upon probable 
C. 448, note 3 ; sed qiuere as to the ini- cause and without malice, 
propriet^^ of any extension of this role au- (y) 6 Edw. 1, c. 1 ; 2 Inst. 208; Hardw. 
thorizing a discretionary punishment, per- 152. 

haps beyond the measure of that yrucrihed (?) Willcs, 440 ; 9 B. & C. 666 
and intended by the legislature. (a) 1 Salk. 206. 

(x) 12 East, 67; 16 East, 13; 5Taunt, (6) 2 Wib. 258; 2 New R. 47l ; 5 
580. This was a singular enactment, un- Bar. & Aid. 796 ; I Dow. & R, 413 ; 9 
necessarily violating the general rules and Price, 314 ; 10 B. & C. 492. 
forms of actions. It would have been bet- 
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were reluctant actively to exercise that power, subsequent acts 
were passed absolutely depriving the plaintift’ of more costs than 
damages, if he recovered less than forty shillings in certain parti- 
cular actions, as in actions for assault and battery, or for trespass 
to land, (c) unless the judge certified that a battery was proved, 
or that the freehold came in question ; (rl) and in an action for 
verbal slander no costs are recoverable, wheii the damages are 
under forty shillings, whether or not the defendant plead a jus- 
tification ; (c) and in an action for treble the value of tithes not 
set out, the plaintiflf is not entitled to costs, unless the single 
value found by the jury do not exceed twenty nobles, that is, 
6/. 13^. 4f/., ( /*) the legislature at that time considering that 
when the treble value exceeded 20/. the sum recovered would 
be quite sufficient to enable the plaintiff to pay his own costs, {f) 
and various other statutes have a similar operation. 

Other acts, giving jurisdiction to numerous local Courts of 
Request or Conscience, as they are termed, in cases of common 
detj/s, some for 10/., others for 51., and others 2/. enact, that if 
the action be improperly brought in a superior court, the 
plaintiff shall not recover at all, unless he establish a claim to a 
larger extent, of shall not recover costs. 

The operation and application to each particular case of all 
these acts, must necessarily be considered, because they should 
influence every prudent person in the choice of his remedy, as 
it would obviously be most imprudent to commence an action 
in a superior court, where the debt or damages to be recovered 
will probably be so small as not to entitle the plaintiff to I’ecover 
his full costs. And if he should be so entitled, it should also 
be considered that in the present mode of taxing or ascertaining 
the amount of costs, expenditure, although prudently incurred 
in obtaining advice, or in consultations and otliprwise, is disal- 
lowed, and which consequently he must bear without any re- 
turn ; and that even when treble costs are given by statute, they 
are singularly construed only to mean the aggregate of, 1st, the 
usual taxed costs ; 2d, half thereof ; and 3rd, half the latter ; {g) 
so that in effect the treble costs amount only to the taxed costs, 
and three-fourths thereof, and frequently such aggregate does 
not cover the whole actual expenditure. The treble damages 


(r) 22 & 23 Car. 2. c. 9, sect. 136; 1 
Young A .T. 360 ; 7 J. 13. Moore, 269 ; 6 
Bing. .‘jSO. 

(d) Id. ibid. 

(«) 2 1 Jac.l, c. 16 ; 4 East, 667. 

(/) 8 6j? 9 W. 3, c. 11, ». 3; 1 Hen. 
Bla. 107, 8. Bui full costs arc recoverable 


in a suit in the Exchequer for tithes, unless 
there has been a previous adequate ten- 
der, 2 Madd. CJi. R. 566, 667, There- 
fore, if the treble value would not be much 
Qiore than 20Z. a suit there is better than an 
action. 

(g) 1 Chit. R. 1S7 ; Tidd, 8 ed. 1025. 
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are more liberally construed to mean actually treble the single 
damages. Thus, if the jury give 20/. damages for a forcible 
entry, the court will award 40/. more. (A) 

But the legislature, at the same time that they have dis- 
couraged actions for small debts and damages in the superior 
courts^ have in many cases considered, especially in recent 
enactments, that^ a person ought not in such cases to be de- 
prived of proper remedy elsewhere^ for, as observed by Lord 
Kenyon, a party, whose claim is under forty shillings, but who 
cannot recover it in the C<junty Court, ought not therefore to 
be without remedy ; (/) and if a man be assaulted, and sustain 
damages under forty shillings, yet, as he cannot sue for a tres-> 
pans vi et armis in the County Court, his remedy elsewhere 
should not be discouraged, for, otherwise, men will be driven 
to revenge themselves ; {k) and, therefore, the modern principle 
of legislation has*been in general to afford summary remedies 
for small debts, and some torts occasioning small damage. (/) 

With respect to puhllc remedies^ it might seem that the con- 
sideration of them is foreign to a work professing to treat of 
private rights, injuries, and remedies. But (especially of late) 
proceedings of a public and criminal nature, in very many cases, 
are intended to have, and in effect actually have a double opera^ 
tion, as well to prerent the commission of similar offences by 
others, as to afford future security and compensation, or satis- 
faction, either pecuniary or otherwise, to the private individual 
who has been more immediately and particularly injured by 
the offence ; and \ence the consideration of such public reme- 
dies is here essential. 

We musTt, however, remember, that the primary object of all 
prosecutions and «f punishments, is the protection of society 
from danger' of the repetition of offences, and from the bad 
effects of example if they should remain unpunished ; and that 
the object of punishment is either the amendment of the of- 
fender, or the depriving him of the means of future offence, or 
deterring others by the dread of similar punishment from 
offending in the like way.(m) The measure o{ punishment^ with 
these views, is one of the m6st difficult subjects of legislation ; 
and hence the fluctuation, or rather variation^ in the degrees of 
punishment at different times, according to the increase or 
decrease of particular crimes, and the necessity for the change 

(/i) 4 B.& C. 154 ; M'Clel. Rep. 567. (1) Ante, ^2. 

(i) 1 Dowl. & R. 359 ; Hen. Bla. * 29 , (m) 4 Bla. C. 11, 12, 251, 5?52. 

(A) Gilb. Cases, L. K. 117; ante, 24* 
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of punishment, or its degree, (w) The modern policy and 
recent enactments are greatly in favour of humanity, (o) 

For offences of a public nature, any one^ though not pri- 
vately or particularly affected, may be the accuser and prose- 
cutor on behalf of the king or public ; and even in the case of 
a prosecution for a libel or assault, or other injury of a private 
nature, but tending to a breach of t\ie peaCjie, although the 
original prosecutor who was injured die, any person may con- 
tinue such prosecution, (p) And several persons may legally 
associate and contribute towards ^he expense of prosecuting 
persons supposed to have been guilty of crime ; (<7) and so far 
has this doctrine been carried in its construction for the benefit 
of public justice, that even an individual, who has, for the 
purpose of detecting a suspicious person, afforded him an 
opportunity to commit a particular crime, or even induced the 
commission of it, is not thereby precluded from becoming a 
prosecutor, and instituting proceedings agfiinst him, (r) unless 
where a particular offence be destroyed by the consent of the 
party indicting : as in the instance of a concerted robbery, 
where it is essential that alarm should be excited ; and, there- 
fore, if a plot be deliberately laid to detect a supposed offender, 
no such offence has in fact bc^en committed, (j?) So, persons 
injured by an assault, libel, or other offence of a private nature, 
may (and should, if tlieir ow n evidence will be material,) become 
the ])rosecutor instead of suing ; and, indeed, criinhial charges 
of that private nature are seldom proceeded for, excepting by 
the party injured. Ihit in all these cases, it must be kept in 
view', that revenge ought not to be the motive ; and, if it should 
be detected or infcrible, and the prosecution fail, and there 
was no reasonable ground for instituting it, the prosecutor will 
be justly exposed to an action at the suit of the acquitted 
defendant, and probably have to pay considerable damages, {t) 
The true object of criminal remedies is not vengeance for the 
past, but security for the future. And to the furtherance of 


(n) 4 Bla. C. IS, f4, &c. 

( 0 ) The piit)iilinieiit uf death is now 
rarely inflicted, and is taken away in some 
cases, before punishable capitally, by re- 
cent acts, (2 & 3 W. 4, c. 62,) even in the 
case of forgery, except of a will and certain 
powers of attorney, (2 &c 3 W. 4, c. 123) ; 
and real estates are only forfeited during 
the life of the offender, and afterwards 
descend to his heir. 

(p) 1 Wils. R. 222 ; 2 Taunt. 334 ; 
2 Bos. & Pul. 508; 2 Leach, 95 2, 1019, 


1033; Rtiss. &Ry. 160; 1 Atk. 221. 

(^) lSalk.*l74; 3M.&S.71. 

(r) 2 Taunt. 334; 2 Bos. &c Pul. 508 ; 
Russ. &c Ry. 160; 2 Leach, 912, 1019, 
1033. 

(s) 2 Taunt. 334 ; 2 Bos. k Pul. 603 ; 
Russ. & R. 160 ; 2 Leach, 616, 912, 
1019, 1033; 

(t) See Lord Mansfield’s observations 
on the proceedings by appeal, Burr. 
2643 ; 2 Woodes. 565, &c. ; 1 Chit. Critn. 
L. 3, note (a) ; 4 Bla.C. 312 to 315. 
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that design every man is bound to contribute. It will be ob- 
. served, that in most of the modern acts which enable magistrates 
fo convict and fine an offender, it is enacted, that when the 
conviction proceeds on the evidence of the party aggrieved, he 
shall not have any part of the fine or penalty, so that any pecu- 
niary motive for perjury is removed ; {u) and for the same 
reason, no part qf the five-pound penalty, upon conviction of a 
common assault or battery, is payable to the party aggrieved, 
but the whole is to be paid towards the county rate ; so that 
he must institute a summary proceeding merely with a view to 
punishment y or to repress similar aggressions, and not for pecu- 
niary compensation ; and the magistrate has not, as in cases of 
small injuries to propertify any power to discharge the convic- 
tion, upon the offender making satisfaction to the party ag- 
grieved. {x) In these cases it should seem, that there would 
be no objection to the recovery by the same means of civil 
compensation, at least when the party aggrieved has not him- 
self proved his own case, the fine or penalty in such case 
would not only operate as a punishment, but the awarding small 
compensation would save the necessity for any action to recover 
damages for the private injui’y. (//) 

As in cases of private injuries, so in regard to criminal reme* 
(lies, many strong proceedings may be had to prevent the com- 
pletion, or continuance, or repetition of a crime, by the acts of 
any individual. Thus, the commission of a felony with force 
may be prevented even by hilling the offender, when other 
means would not be effectual, though such a mode of resistance 
should not be resorted to without occasion, and would amount 
at least to criminal manslaughter if unnecessary, or the felony 
was attempted without force, as when the offender was merely 
picking a pocket. Persons in the act of committing lar- 
cen3% or petty thefts, or takings, (a) or wilful or malicious 
injuries to personal or real property, {b) or trespassing in pur- 
suit of garae^nd refusing to give his name,((?) and various other 
offenders, may be apprehended delicto ;{d) and even 

persons of loose character y and in a suspicious situation, termed 
2'agrantSy or rogues and vagabonds, or incorrigible rogues, may 
be apprehended and‘imprisdhed, and prevented from commit- 
ting offences by the interference of peace-officers and magis- 


(k^) 7 & 8 G. 4, c. 29, s. 66 ; c. 30, s. 32. 
(.r) 9G. 4,c.3l, s. 27. 

{v) See observatiou.s, ajitc, 23, note (rf). 
(a) 1 East, P. C. 27 1 to 273, 287 ; 9 G. 
4, c, 31, s. 10. 


(a^ 7 & 8 G. 4, c. 29, s. 63. 

(b) Id. C.30, s. 28, 

(f) 1 & 2 W. 4, c. 32, s. 3l. 

(d) Bum’s J. Arrest, supra, n. (q), see 
reasons, 2 IMood. & Malk, C. N. P. 15 
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trates ; (e) and dangerous lunatics may be imprisoned and taken 
care of, under the order of a justice. (^*) 

Public nuisances ma^ be abated, and even with rather more'^ 
force and to a greater extent than is permitted in case of a pri- 
vate nuisance, (g) So, a Court of Equity may, by injunction, 
prevent the erection or continuance of a public nuisance. 

The summary proceedings for the *punishnysnt of small of- 
fences are very various, especially in modern times, when so 
much summary jurisdiction by information and conviction has 
been vested in magistrates, comipissioners of customs and 
excise, and others. 

The ancient and more constitutional proceedings tried by a 
jury^ are presentments, inquests, indictments, and criminal 
informations, and to these recourse ought always to be had in 
cases of serious or important offences. 

The modes of prosecuting offences have been much simplified, 
by the recent modern acts for improving the administration of 
criminal justice in general, {h) and by the consolidation and 
amendment of the laws relating to offences against the per- 
son, (i) and to personal and real property, whether in the nature 
of larceny or robbery, or petty theft, {k) or wilful or malicious 
injuries to property ;(/) and prosecutors Jind their witnesses 
are relieved from the expenses of conducting or giving evidence 
in support of any prosecution i'ovfclonyy and for most prosecu- 
tions for misdemeanors of a piihlic nature, and are even allowed 
compensation for trouble and loss of time, (w^) 

(c) Seed C. 4, c. s. 6 ; nurn’s J. (/’) 39 & 40 G?3, c. 94, s. 3 ; 7 Bar. 

Vagrant. ]ii those cases it will be ob- & C. 069. So bel’ore this act a private 

served, that iinuanyinslancesirnprisoninent individual might imprison a lunaUt* to 
ami punishincMit niav be inflicted as it were prevent niisc.hief. SeeBac. Ab. Trcspj»ss, 
for a mere supposed disposition to crime, D. 3. • 

so as to prevent the j>arty from com])k'ting (^) ytnte,\0, I.odie v. .'Irz/oft/, Salk, 
his supposed criminalintcnt. Looking at 458, • , 

the provisions of that act, it should seem (/i) 7 G. 4, c. 64. 

that in inaii^r cases the party ought to be (0 9 G. 4, c. 31. 

discharged on finding sureties for his good (k) 7 ^ 0 G. 4, c. ?9. 
behaviour, and that the long iinprisoniiicnt (f) Id. c. 30. 

for the supposed offence seems severe. (mj 7 Geo, 4, c. 64, s. 22 to 24. 
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I. A hsolut § Hi ^hts, ;ind their correspond- 
ing Injtiries Hiid Remedies are 


1. Personal Security 3 to 47 

l.Lifc 

^2 o. Limbs and Body .... .‘57 

4. Health 42 

Reputation 43 

2. Personal liberty * 47 

3. Burial 50 


II. Ttelatwe Rigiit.s, and their correspond- 


ing Injuries and Remedies are 

1. Husband and Wife 53 

2. Parent and Child <51 

3. Guardian and Ward 69 

4. Master and Apprentice 70 

5. Master and Servants, Clerks, 

&c 72 


In the preceding chapter we took a general view of rights, 
injuries and remedies. Vor praciieal utility, we will now proceed 
to consider more 'parlictdarly each right and its injuries and 
remedies, occasionally introducing suggestions for rendering 
each right and remedy more certain and perfect. And first we 
will examine the absolute and relative rights of 'persons, and 
their respective injuries and remedies. 

As relates to the person, rights are absolute or relative ; 
absolute rights, such as every individual born or living in this 
country (and not an alien enemy) is constantly clothed with, 
and relate to his own personal secnrilij of life, limbs, body, 
licalth and reputation ; or to his j)crsonul liberty ; rights wliich 
attach upon every person immediately upon his birth in the 
king’s dominions, and even upon a slave the instant he lands 
within the same. («) And relative rights, such as between 

(a) It is a maxim “ no slave cun breathe 
in firitish oir/’ Somerset’s Case, II State 
IVials, .340 ; 20 Ilowel’s Stale Trials, 

79 ; 1 Lord Rayni, 147 ; 2 i54ir. iv Cres. 

448. Hence after a .slavt-c has landrtl in 
England lie is capable of receiving the 
benefit of a iloTiatio mortis causa, Stufiley 
V. Ifarvey, 2 Eden’s Rep. 126; and this 
extends to all the Hritisli dominions, so 
that if a slave escape to any island belong- 
ing to England, or to an English ship not 
lying within those parts wliere slavery is 
allowed, as in our West India islands, 

East Florida, 6lc., he instantly becomes a 
freeman, and no action is sustainable by 


the person to wlioin he belonged against 
a person who liarbours him ; 2 Bar. 
Cres. 448 ; .3 Bar. & Aid. .353. But a 
contract by a slave willi a person to serve 
liim in consideration of his purchasing liis 
freedom, is so far binding that an aclioii 
may be supported to recover damages for 
nonobservaiice, though lui specific perform- 
ance could be enforced by habeas corpus, 
or in equity or otherwise ; 2 Hen. Bla. 511. 
And if a slave, after arriving in England, 
continue in the service of his master with- 
out any express contract for wages there is 
no implied contract for any remuneration ; 
3 Esp. R. 3; 2 Car. U Fa. 251. 
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T * I. Awsolute 

and servant or clerk. Rights. 

First. The injuries to Life are homicide, attempts to mur- i[ PtRsoNri 
der or maim, cruelty to infants, attempts to cause miscarriage, ^ Skc^utv. 
concealments of births, written and verbal threats to murder, Injuries, and 
challenges and fights. Relatix^g to these, as well as almost all 
other injuries which are prejudicial to .the individual as well as 
the public, there are three descriptions of remedies : 1st. The 
preventive ; ^2ndly. Those for Compensation ; and 3rdly. Pu- 
nishments. 

1st. The preventive^ or protectit^e remedies against injuries i. llomiciae. 
to life, allow the killing the aggressor, when absolutely necessary 
for self-defence, but not othcuvise ; for if two persons quarrel 
and fight and one runs away, and when the other overtakes Prt vrntioMs 
him he pulls out a knife and stabs him, if death ensue, this is 
manslaughter, because his own life was not in.danger, and the 
use of such a weapon of defence was illegal. (/>) Though for- 
merly otherwise, a proper self-defence, although it occasion 
death, is now wholly dispunishable ; (c) and it is lawful even to 
break open an outer door upon a cry of murder, to prevent its 
completion ; {d) and the imprisonment of a lunatic by a private 
individual, or by a justice, to prevent his committing homicide or 
mischief, is also expressly allowed, (c) So by application to a 
justice, in the ca.se of threat of bodily harm, (f) or by exhibit- 
ing articles of the peace in the King’s Bench, (g) security may 
be obtained to prevent the completion of the threatened or 
expected homicide, or other injury to the person. 

As the writ of appeal of murder is now taken away, (//) there Compensation, 
is no compensation directly recoverable from the party commit- 
ting homicide. (/) But if an officer of justice, or other person, 
endeavouring to apprehend a criminal or certain persons, as 
offenders against the laws of customs or excise, be killed in the 
attempt, his widow or near relation, is entitled to an allowance 
to be paid out of the county rate.(4:) 

Homicide, if unlawful and malicious, is punishable capitally Punishments of 
with death as murder, (/) and if not malicious, but unlawful 
and blameable, as in case of want of due care, it is punishable 
as manslaughter v/\i\\ transportation for life,, or for not less than 

(6) li, V. Kessal, 1 Car. & P. 437, (/) Burn’s J. Surety, Peace, and post, 

(c) 9 G. 4, c. 31, s. 10; formerly in such (g) Id. ibid, and post, 

a case it was necessary to obtain a pardon {h) 59 G. 3, c. 46. 

and writ of restitution, though they issued (i) Style.n, 347 ; 1 Lev. 247 ; Ydv. 89 ; 

of course on paying for the same, 4 131a. 1 Lord Ilaym. 339. 

C. 187, 188 ; 2 Curw. Hawk. 530. (k) 7 G. 4, c. 64, s. .30 ; 6 G. 4, c. 100, 

(d) 2 Bos. & Pul. 260 ; 2 Rol. Ab. 546. s. 61. 

(e) 39 & 40 G. 3, c. 94, s. 3 ; 7 Bar.&: {1) 9 G: 4, c. 31, s. 3 to 8. 

(3 res, 669. When not, see 4 Car. P. 210. 
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seven years, or with imprisonment for not exceeding four years, 
&<;. * or a fine, according to the discretion of the judge, (m) But 

T FERi. Sec. homicide, when justifiable or excusable, as in self-defence or 
even by misfortune, or under any circumstances which prevented 
the means of death from being felonious, is not punishable at 
ally not even nominally, thougluformerly it was otherwise, (ji) 

8. Attempts to 2, Certain malicious attempts to murder, as maliciously admi- 
murdLi, maim, nistcring or atteftipting(o) to administer to any person, or causing 
to be taken by such person, any poison or other destructive 
thing, (/>) or shall maliciously attempt to drown, suffocate or 
strangle any person, or sliAll maliciously shoot at any person, 
or shall by drawing a trigger, or in any other manner attempt 
to discharge any kind of loaded arms at any person, or shall 
maliciously stab, cut, or wound any person with intent to 
murder him, he shall suffer death as a felon. So certain 
MALICIOUS attempts TO MAIM, or disJigurCy or disable y or do 
grievous bodily harniy are also punishable capitally ; such as 
maliciously shooting at a person, or stabbing, cutting or wound- 
ing him with intent to maim, disfigure, or disable him, or to do 
him some other grievous bodily harm, or with intent to resist 
or prevent the lawful a])prehension or detainer of the party so 
offending, or of any of his accomplices for any offence for 
which he may be liable by law to be aj)j>rehended or detained, 
is also punishable with death, unless in sucli cases where if 
death had actually ensued the homicide would not have consti- 
tuted murder, and in that case the attempt would at most be a 
misdemeanor. ( 7 ) 

Ck Cniolty and 3. So at couiiEon hiw, it is an indictable oftence to expose a 
mn iierson of tender years, under the party’s care, to the inclemency 

sui»P'»ri iiicm- of the w^cathcr, (r) or to keep sucli a child, of inability to pro- 

fl’lvcs. — t. ; 

(w') y G. 4, c. s. 9. In casos of misfortune, or in liis own defence, or in nn^ 
liomicido, ainouplin^ at most to man- oliier manner without J'tlony." 
slan^liicr, tlu' iiuiictmcnt should be framed (o) 9 (j, 4, c. ol, s. il. It has been 
aecordin^dy and not for murder. In in- correctly observed, that the statutes are 
dictnu'iils, (SiC. for viamlaughter much is confincil only to u few altein)>ts, 
for the decision of a jury. As in llu* in- ami that there is no legislative, enactment 
stance of the recent prosecution of Heath wliicli readies tdlempts to murder by star- 
in Sussex, for the uianslaughter of Captain valion, or by exposure to inclemency of 
llunletl at Ptri«i;liton by want of care in the weather, or by blows, except so fur as 
Jabellinj; medicine, which occasioned the they may bo considered as attempts to 
ticath, where be was acquitted ; so, much commit felony, and as such punishable 
is vested in the discretioi^ of a single with lianl labour, under il Geo. 4, c. 114, 
juilge as regards tiie degree of punishment, and also at common law. 

In a recent instance a party who, through (p) It is not an administering of poison 
the outer door of his house, shot a .shcrilPs unless the poison or poisoned article he 
otlicer whilst illegally forcibly attempting taken into the stomach. R. v. Cadman, 
to break it open to effect an arrest, he w'as cor. twelve judges, A.D. I85?t); Carr, 
sentenced to transportation for life. Cap- Crim, L. 837 ; S. C. 4 Carr, (k P. 369, 571. 
tain Nestor’s case at Hertford Assises. (y) 9 Geo. 4, c. 31, s. 12 ; what is, or i.s 

(n)9G. 4, c. 31, s. 10, enacts, “ that no not a wounding under this clause, sec 4 
punishment or forfeiture shall be. incurred Car. vSi P, 381, 407, .558, 565. 
iiy any person who shall slay another by (e) P. v. Ridley, 2 Campb. 650, 653, 
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vide for himself, without adequate food ; (s) or for an overseer not 
immediately, and without waiting for a justice’s order, providing 
food and medical care to a pauper, having urgent and imme- 
diate occasion for them, (t) But unless there be a legal obligation 
to afford relief it is otherwise ; and, therefore, where a person had 
an idiot brother, who was bed-ridden in his house, and kept him 
in a dark room without sufficient warmth or covering, it was held 
that such misconduct did not sustain a charg^ of an assault or 
imprisonment, and that as he was under no legal obligation to 
clothe his brother he was not indictable for the omission, (e/) 

4. The unlawfully and malicious!^ administering to, or causing 
to be taken by a woman quic/c with child (usually between the 
sixteenth and twentieth week after conception) any poison or 
other noxious thing, or using any instrument or other means 
with intent to procure her miscarriage, is a capital felony, 
punishable with death ; (x) and if the woman . be not quick with 
child, or proved to be so, then the same act is punishable as a 
felony with transportation, for not more than fourteen years, nor 
less than seven, or in the discretion of the court, to imprison- 
ment, with or without hard labour, for not exceeding three 
years, and whipping, if a male, and the court think fit. (j.) To 
constitute an adn/i/iis/criNg or causing to be taken, the woman 
must actually swallow the poisonous matter, and if she merely 
receive it into her mouth and then spit it out without swallowing 
it, the crime is not complete. (9/) 

5, And as the concealment of birth and death is generally 
suspicious, and therefore fit to be punished, it is provided that 
if any woman, having been delivered of a child, sliall hi/ sccrel 
bnrijlngy or olherwisc dirSjjo.s'ing of the dead hodq, endeavour to 
conceal tlic hirih, (c) she shall be guilty of a misdemeanor, and 
be liable to be imprisoned with or without hard labour for not 
exceeding two years. (^) So that if a child be*bcfrn alive, and 


(*) Hex V. liiiltcji, 2 Cniii|*l>. 

1 Loach, l.)7 ; l<cxv. Friend ^ teije, lluss. 
cx Uy. C. C. 20 . 

(t) Rex Meredith, lluss, & Uy. C. C. 
4(5 j Rtx V. Booth, Id. 17 ; Rex v. IVtirren, 
Id. 4f3; and Hays v. Bryant, 1 IL 151a. 

(n) Rex V. Smith, 2 Car. & P. 419. 

(j ) 9 Goo. 4, c. 31, s. 13. In othor 
cotnurios no such diblinction is taken as to 
quickening, but the feetns is equally pro- 
tected between conception sin<l birth, and 
see 1 Paris Sc Fonb, 23S) j 3 Id. 90 ; Beck’s 
Med, J. as to the absurdity of tlie Eng- 
lish Jaw in this rcs]) 0 ct. If the woman be not 
with child at all, the administering is not 
an olTcnce under this act, 3 Car. & P. 603. 
iy) Rex\» Cadman, ante, 34, note (p). 
(s) Goitccal the birth. It should seem 

D 


that t.hi.s term ought to he confined only to 
a child born alive, birth being the act of 
coming into life ; for otliorwi^>e the act 
might apply to the cuncenlin(.‘nt of a mis- 
carriage even at an early period after con- 
ception. It has however been reported 
to have been decided under the previous 
act of Lord Ellenhorough, 43 G. 3, c. 68, 
tliaf a womaA might have been found 
guilty under that act of concealing the 
birth of her bastard child, though from 
appearances it were probable that the child 
was still born. Rex v. Cornwall, Russ. & 
H. C. C. 336, and it has even been sug- 
ge.sted that that decision appears to apply 
equally to the present provision ; sed quwre, 
(a) 9 Geo. 4, c. 31, s. 14. 

i2 
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afterwards die without any fault of the mother, yet if she 
attempt hy the above mentioned means to conceal the birth, 
such suspicious concealment of itself constitutes a crime, (fr) In 
a case of that nature, and where there is no ground for impu- 
ting the death of the child to the mother, the indictment 
should merely be for misdemeanor, and not, as too frequently 
the practice, with a view to the allowance of costs for mur- 
der, (c) and in 'another case it was laid down that on all 
inquests held on the bodies of dead children, it was the 
bounden duty of the coroner to tell the jury, in all cases where 
there was not the most clear and decisive proof that the child 
was born alive, that they ought never to think of returning 
a verdict of wilful murder against the mother, {d) 

6. Threats against life, without any actual attempt, and whe- 
ther written or verbal, are also peculiarly punishable, {e) And 
challenges to fight duels, and provocations with intent to in- 
duce another party to send a challenge, may be prosecuted as 
misdemeanors by indictment, or by motion to tlie Court of 
King’s Bench for a criminal information, where the case is fit 
for the interference of that higher tribunal, {j") And all parties 
concerned in or countenancing a prizefight, which may end in 
homicide, are liable to imprisonment and indictment, and it is 
the duty of magistrates and all others to prevent their taking 
place, (g) 


(l)) 9 Geo. 4, c. 31, s. 14. The mother’s 
preparing clothes, &c. aiVords presumption 
against concealment, 4 Cur. & P. 306, 

(c) Per nolluud, li. tfu Northern Cir- 
cuit, A.D. 1832. 

(d) - Anne case, at Stafford, 

1828, before Viiuglmii, B., Carr. Crim. L. 
243. 

(e) 4 Qco. 4, c. 54, s. 3, enacts, that if 
an^ person shall kimwiugly and willingly 
send or deliver aFiy letter or writing with 
or without any name or sigiiatui-e sub- 
scribed (hereto, or with u fictitious name or 
signature, threatening to kill or murder any 
of his Majesty’s subjects, or to burn or de- 
stroy his or their houses, outhouses, barns, 
stacks of corn, grain, hay, or straw, or shall 
procure, counsel, aid, orabet the commission 
of the said ofiences, or any of them, or shall 
forcibly rescue any person b*£U\g lawfully in 
custody of any officer or other personfor any 
of the said offences, every person so oH'ciid- 
ing being thereof lawfully convicted, shall 
be adjudged guilty of felony, and shall he 
liable, at the discretion of the court, to be 
transported beyond the seas for life, or for 
such term, not less than seven years, as the 
court shall adjudge, or to be iniprisotied 
only, or to be imprisoned and kept to hard 
labour in the common gaol or house of 


correction for any term not exceeding 
seven years. See 4 Cur. & P. 5G2. 

if) 1 Burr. R. 316 ; 3 Kasl, 581; 
6 East, 164,471 ; 2 IkiW&c Aid. 462. 

(g) Rex v, Perkins and others, 4 Car. 
P. 537. It wusthere held that all per- 
sons who are present at n prize fight, and 
who liave gone thither with the purpose of 
seeing the persons strike each other, are 
principals in the breach of the peace, 
and indictable for an assault us well as the 
actual coinhutants, and that it is nut at all 
material which of the combatants struck 
the first blow ; and see Rex v. Hellingham, 
1 M. & K. IM. C. 127, where Bay ley, J. 
said, My advice to magistrates and con- 
stables is, in cases where they have infor- 
mation of a fight, to securii the combatants 
before hand, and take them to a magis- 
trate, who ought to compel them to enter 
into securities to keep the peace till the 
next assi/es or sessions, and if they will 
nut, to commit them to prison. In thi.s 
way the mischief would be prevented, and 
the fights he put a stop to. The circum- 
stance of an injury having been committed 
in an amicable or agreed light may destroy 
any civil remedy, Com. Dig. Pleader, 3 
M. 28 ; but would constitute no answer to a 
criminal proceeding for breach of the peace. 
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Secondly and thirdly. Injuries to the limhn or body are princi- 
pally assaults, batteries, bruises and contusions, wounding, or * &c. 
mayhems. 1st. hxi assault is an attempt*^ or offer, accompanied i. PEm. Sec. 
by a decree of violence, to commit some bodily harm, by any 
means, within a distance, and calculated to produce the end, ii and Body. Jn* 
carried into execution, and to alarm the other party, and put him 
in well grounded apprehension of immediately ensuing actual in- m«nts. 
jury. (//) Thus, levelling a gun at another within a distance from assault, 
which, supposing it to have been loaded, the contents might 
wound, is an assault ; (i) or riding after a person and obliging 
him to run away into a garden to avoid being beaten, is an 
assault; (k) and if a master or medical attendant take indecent 
liberties w ith a scholar or patient, without her consent, or by mis- 
representation, although she do not resist, he may be punished 
as for an assault ; (/) and it is an assault in parish officers to cut off 
the hair of a pauper in the poor house against her will, (m) But 
abusive words alone however violent, cannot constitute an assault, 
and, indeed, they may sometimes so explain the aggressor’s intent 
as to prevent an act primd facie an assault from amounting to 
such an injury; as where a man, during assize time, in a threat- 
ening posture, half drew his sword from its scabbard, and said, 
if it were not assize time I would run you through the body 
this was held to be no assault, the words explaining that the 
party did not intend to inflict any immediate injury, {n) 

2. A battery is any unlawful touching the person of another 2. Batteries, 
by the aggressor himself, or by any other substance put or con- 
tinued in motion by him, as by throwing about a squib in a public what, 
market-place, which put out the party’s eye ; (oO and the striking a 
horse upon which a person is riding, and by which he was in con- 
sequence thrown, is considered a battery upon him.(p) But it 
has been supposed that taking a hat off the head of another is not 
a battery ; (</) and a battery must be either wilfully tommitted, or 
proceed from want of due care, for otherwise it is damnum absque 
injuria, and the party aggrieved is without remedy ; as if a horse 
run away without any fault of the rider, and go over another per- 
son, no action lies, because the injury is considered as proceeding 
from the horse, and not from the rider, (r) But it would be other- 


(/») 3 Bla. C. 120 ; Com. Dig. Battcrj?, 
C. j Bac. Ab. Assault and Battery, A. ; 
Burn’s J. Assault; S Car. & P. 549. 

(i) Id. ibid. Com. Dig, Battery, C. 

(k) Morton V. Shoppee, 3 Car. & P. 373. 
(0 Rex V. Nichol, R. & R. C. C. 130 ; 
Ilex V. Rosinski, R. & M. C.C. 19 ; Rex 
V. Dawson, 3 Stark. R. 62 ; and Rex v. 
Evans, Id. 35. 

(to) Farde v. Skinner, 4 Car. & P. 238. 


(n) 1 MoJ. 3 ; Bui. N. P. 15 ; Vin. Ab. 
Trespass, A. 2 ; Hawk. c. 62, s. 1. 

(a) 3 Bla. C. 120 ; 1 Saurid, 29, b, n. 1, 
13 & 14, note 3 ; 3 Wils. Rep. 403. 

(p) 1 Mod. 24; Sir W. Jones, 444; 8 
Moore, 63 ; 1 Bing. 213, S. C. 

(9) 1 Saund.l4. 

(r) Hob. 134 ; Plowd. 19 ; 1 Stra. 596 ; 
3 Wils. 403 ; 4 Mod. 405 ; 2 Chit. R, 639. 
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wise if he were riding furiously, or otherwise in fault, (a*) 
Bruises and contusions are where the skin is not broken.(^) 

3. A wounding consists in giving another a cut, or even 
a scratch, opening the flesh. (J) A maijhem is defined to be the 
deprivation of a member proper for defence in fight, and which 
are not only an arm, leg, finger, eye, and a foretooth, but also 
some others ; buf not, as*it has been said, a jaw tooth, or the 
ear, or a nose, because they have been supposed to be of no 
use in fighting, (w) One remarkable circumstance peculiar to an 
action for a mayhem is, th^t the court may, on view of the 
wound, increase the damages awarded by the jury, (v) 

4. Some assaults of a more special nature, as upon persons 
standing in particular situations, as clergymen, magistrates, offi- 
cers, &c., are particularly provided against, (j) 

All these may be prevented by the party attacked, or his ser- 
vant or relation, even by forcible self-defence, but without using 
a dangerous iveapony unless life be in peril : (y) but a stranger 
or third person, not being a relative, must hot proceed ex parte, 
but merely interfere, {inoUllcr manusy) to preserve the peace, 
and separate the parties, and not defend the person about to be 
beat. (:) So, after threat of such an injury, sureties of the peace 
may be obtained application to a justice of the peace, (a) 

Compensation, strictly so termed, for batteries, wounds, and 
mayhems, can only be obtained by action in the siipei*ior courts, 
for the county court has no jurisdiction over trespasses vi el 
armis.{h) But conviction in a fine of 5/., to be paid towards 
the county rate, may be obtained upon summary information 
before justices, (c) and in each case the wrong-doer may be in- 
dicted at common law for (he breach of the peace. In the in- 
stance of the special assaults before alluded to, there are express 
punishments aft^rded by particular statutes, (r/) Assaults, with 
intent to commit certain felonies, as murder, or to maim, or to 
commit an unnatural crime, or to rob, are specially punishable, (e) 
So, furious driving, ( /’) and the setting spring guns or other 
dangerous engines, excepting at night in a dwelling-house, are 


(») .Id. ibid. ; U Moore, 63; 1 Bing. 
21S, S. C. 

(t) Ante, 34, note (</). ^ ^ 

(u) 3 Bla. C. 121. But note, in exanii- 
nalions, in modern times, of a party, whe- 
ther he be fit to serve in the army, the loss 
of anxf teetli whlcli would be essential in 
hitihg oif the end ol’ ii cartridge would be 
considered an objection, G. SmifiiV Med. 
Jurisp. 

(v) 1 Wils. 5 ; S Sulk. 116. 

(a) 9 Geo. 4, c. SI. 

(y) 2 Ilol. Ab. 546. 


(:) 2 Sira. 964. 

(tt) Post, c.viii, ; Burn’s .1. Surety, Peace, 
(fc) V^in, Ab, County Court, l6l. 

.(c) 9 Geo, 4, c. 31 ,* s. 27 y 28, 29, 33, 
34, 36, 

(d) 9 Geo. 4, c. 31, s. 23, 24, 26, 26, 
29. Assaults on Park-keepers, 7 & 8 
Geo. 4, c. 29, s, 29; on Custom House Olli- 
cers, 6 Geo. 4, c. 108, s. 66, 67,69, 

(c) 9 Geo. 4, c. 3l, s. 11, 12, 15, 18, 
26. Attempt to rob, 7 6c 8 Geo. 4, c. 29, 
s. 6. 

( /■) 1 Geo, 4, c. 4. 
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respectively indictable as a misdemeanor, on account of the 
danger, although no actual injury ensue ; {g) and it is a general 
rule that whenever any act is declared to be a misdemeanor by 
the public criminal law, either by the common law or by statute, 
any particular individual having sustained special and particular 
damage may have his private remedy by action to recover com- 
pensation for the damage he has actually sustained ; (A) although, 
in cases of felony, we have seen that the civil remedy is in general 
susjmided until after tl\e trial of the supposed offender, (i) 

5. Mere menaces and ilireals oj bodily harm, or to burn «t 
house, which may occasion great personal injury, may also.be 
prevented by the like means, as in the case of actual assault, (/t) 
And compensation may be recovered by action, if the menace 
occasion any actual damage, as the deterring servants from per- 
forming their master’s work ; ( 1 ) and some menaces are indictable 
at common law'. (;w) A threat of murder or ©f burning a house, 
are highly penal by express enactments. («) 

(). A rape may be prevented even by killing the assailant, (o) 
It is an offence punishable with death, (p) and it is no longer 
essential to prove all the particulars formerly necessary to he 
established, it having been enacted that proof of penetration 
w'ithout more shall suffice ;(<7) and though it has been decided that 
if that be proved, yet actual proof of the negative of the other 
circumstance, which was formerly considered the moi’e com- 
plete part of the offence, will entitle the offender to an acquit- 
tal; (r) it has been suggested that that doctrine is questionabIe.(«’) 
At all events, however, if penetration cannot be proved, then the 
indictment should be for a misdemeanor, beirtg the assault with 
intent to commit the capital offence. It has been held by 
the majority of the judges that the offence of rape is not com- 
mitted if a party have carnal knowledge of a married woman 
without her consent, but under her supposition "that the offender 
was her husband, because there was an absence of violence? 
terror, and alarm, which constitute part of the capital offence, (t) 


(g} 7 & 8Gco. 4, c. 18, 8. 1; 4 Ring. (>43, 
(^) 3 Bar. & Adol. 93, ante, 3 1. 

(i) Ajiicy 10. 

(k) Ante, 38. 

(0 2 Lutw. 1428 ; Co. Lit. 161. 

(m) 6 East, 126 *, Bum’s J. Threat. 

n) 4 Geo, 4, c. 54, s. 3. 

o) 1 Hale, 485 ; 2 Bos. & Pul, 260, 

(]>) “ That every person convicted of 

the crime of rape shall siiiTcr death as a 
felon,” 9 Geo. 4, c. 31, s. l6. 

(q) 9 Geo. 4, c. 31 , s. 16, 18 ; 4 Car. & P. 
249; Burn’s J. Rape. What penetration 
sufficient, see Russen's case, 1 East, P.C. 
438 ; 1 Russell, 803. In tliat case it was 
held that the least degree of penetration is 


sulhciciit, fhough not attended with the de- 
privation of the murks of virginity. In 
that case it was proved, that the parts of 
the nijurcd party were so narrow’ lljat a 
finger could not be introduced, and that 
tlie hymen was whole and unbroken, and 
yet this was held a sufficient penetration to 
complete the offence, emission having also 
been proved, which was necessar3’, a.s the 
law stood at fliat time ; mere proof of pe- 
netration now suffices, 4 Car. it P. 249. 

(r) jficx V. Russell, 2 Mood. & M. C. N. 
P. 112, cor. Taunton, J. 

(s) Id. 123, in notes, sed qutere. 

(<) Rex V. Jackson, R, & R. C. C, 487. 
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7. If any person shall unlawfully and carnally know and abuse 
a girl under the age of ten years, he is punishable capitally as 
a felon ; but if the girj be above the age of ten and under twelve 
years, the offence is only a misdemeanor, subjecting the offender 
to imprisonment, with or without hard labour, for such term as 
the court shall award ; and in both these cases proof of pene- 
tration, however small, is sufficient to establish the offence, (s) 
If there be no evidence of the latter, then the offender may be 
indicted for the assault with intent to abuse and carnally know, 
and should the jury find that the prisoner only assaulted 
the child with intent to abuse her, and negative the intention 
charged carnally to know her, prisoner may be convicted and 
sentenced to twelve months imprisonment, the averment of in- 
tention being divisible. (/) If a master or medical attendant 
take indecent liberties with his scholar or patient, he may be 
convicted as for an assault, though not with intent to commit a 
rape or carnally know. («/) 

We may here observe that the specified ages in these cases are 
completed at the first instant of the day before^ and not upon, 
the anniversary of the day of the birth, (r) 

8. The wilful exposure of the naked person in a public situation, 
even for bathing, and with or without any criminal intent towards 
females, is punishable as a misdemeanor ; {w) and where a 
medical man with a similar intent persuaded a female patient to 
strip, under pretence that the examination was essential to enable 
him to prescribe, he was convicted upon an indictment charging 
the special assault, (z) 

9. Other punisViable injuries to the person, are the forcible 
abduction of am/ fv male possessed of certain property, for the 
sake of her fortune, with intent to marry or defile her, and 
which is fefony, punishable with transportation or imprisonment 
not cxccedinjy four years. (//) So the unlawful taking away 
any unmarried girl under the age of siocteen out of the pos- 
session of her father or mother, or other person having the 
lawful care of her, is a misdemeanor, punishable with fine or 
imprisonment, or both, as the court shall award and the 
maliciously by force or fraud loading or taking away, or decoy- 
ing or enticing away, or detaining amj child, male or female. 


(s) 9 Geo. 4, c. ,SI, s. 17, 18 ; Hex v. 
limscti, 1 Euist, P. C. 438 ; 1 Russ. 803 ; 
antef 39, tit. Rape. 

(t) Rex V, Datvaojif 3 Rush. U. 62 ; ami 
Uex V. Evans, id. 3o. 

(u) litx V. NichoU, R.\' U. C. C. 130; 
Ihx V. liosiniki, R. Sl M. C. C. 19. 


(r) Post, c. ix. 

(w) 2 Campb. 89 ; and sec Vagrant 
Act, b Geo, 4, c. 83, s. 4. 

(i) Ilex V. Riisinshi, R. 6*: M. C. C. 19. 
{ It) 9 Geo. 4, c. 31, s. 19. 

(5) Id. s. 20, 
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under the age of ten years, with intent to deprive the parent 
or parents, or other person, of the lawful possession of such 
child, or with intent to steal any article, or receiving or har- 
bouring any such child, knowing the same to have been so 
taken away, is felony, and punishable with transportation for 
seven years or imprisonment ; but there^ isi an exception in 
favour of fathers taking their illegitimate children from the 
mother. {a\ 

10. The offence of bigamy is punishable with transportation 
for seven years, or imprisonment, with or withoutdiard labour, 
for not exceeding two years, (b) Ah illegal deceptive marriage, 
when effected by conspiracy, is a misdemeanor at common law, 
punishable by indictment or information ; (r) and, under the 
marriage act, the husband forfeits his interest in the property 
he would otherwise acquire by the marriage, (d) 

11. Unnatural offences are punishable capitally upon proof 
only of penetration ; (c) but if the latter cannot be proved, then 
the prosecution should be for the misdemeanor, the attempt 
to commit the offence : the conviction even of the latter offence 
would enable the offender’s wife to proceed in the Ecclesiastical 
Court for a divorce. (J’) 

Injuries to the person, limbs, or body, occasioned by weg- 
ligence or mhfcazauce, subject the wrong-doer to an action for the 
recovery of damages ; as injuries arising from leaving open 
trap doors or areas in public streets, (g) or suffering a dan- 
gerous dog to go at large or to be placed in an open yard, (A) 
or any injuries from similar causes; (?) and where the injury is 
of a public nature, the party may also b6 indicted for the 
nuisance. (A) 

When the injury to the person has occasioned considerable 
damage, and can be readily proved by third persons, an action 
for compensation may be the preferable reme\ly*; but in case 
of secret injuries, which require the evidence of the party him- 
self clearly to establish the facts, a summary proceeding before 
justices or an indictment may be preferable. And when the 


(a) 9 Geo. 4, c. SI, s. ^1. 

(h) Id. s. 22. 

(c) 3 Ves. & Beanies, 175. 

(ti) 4 Geo. 4, c. 76, s. 23; Russ. & 
Ry. C.C. 4.59, post, 

\c) 9 Geo. 4, c. 31, s. 15, 18. 

(f) It was determined by the Court 
of Delegates, that the public infamy of the 
iiusband, arising from a judicial conviction 
of an attempt to commit an unnatural 
crime, is a sudicieiit cause for tlie Eccle- 
siastical Court to decree a separation a 
mensa el thoro, Feb. 1794, 3Bla. Coni. 94, 


note (1.5), Chitty’s cd. ; and see Mr. 
Christianas note in his edition. 

(g) 5 Bar. & C. 519 ; 3 Campb. 398; 

4 Campb. *62. 

(h) 4 Car. & P. 297 ; 3 Car. & P. 138, 
post, c. vii.; Com. Dig. Action, Negli- 
gence, A. 5. 

(0 4 B. & C. 223 ; 1 Car. & P. 636 ; 

5 M. & S. 198 ; who not, 4 M. & S. 27, 
(k) Burn’s J. Nuisance, II,, ; with re- 
spect to unsound steam engines, 1 &; 2 
G. 4, c. 41, s, 1. 
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injury is of a trifling nature, it should be remembered, before 
the commencement of tin action, that costs are not recoverable 
unless the plaintiff* obtain a verdict for forty shillings ; (/) and 
that courts and juries seldom participate in the feelings of 
resentment occasioned by a mere trifling assault ; and, conse- 
quently, plaintiff!^ proceeding for them would probably only 
expose themselves to ridicule and contempt. (/) 


Fourl/ilt/, The health of an individual may be injured by a 
public or private nuisance, as by breaking (juarantinc, by sale of 
unwholesome food, by wftnt^of due care in medical practition- 
ers, or by sudden alarms affecting the nervous system. The 
rcmedicit are threefold, preventive, compensatory, or punish- 
ment. Private and public nuisances to health already existing, 
and not merely pros[)Cctive or apprehended, may, in some cases, 
be jrrerenled by a/nt/iug or removing by act of the individual 
sustaining a resulting injury, (///) or they may, whilst in progress, 
be prohibited and restrained by injuudioN obtained summarily 
upon bill filed and motion to a Court of liquity, (//) Comjwnsa- 
lion may be obtained for the private and particular injury by 
action on the case, (o) and the public nuisance may be 'punished 
and abated upon judgment, and by writ upon an indictment; (p) 
and breaking quarantine is particularly punishable. (<y) The 
sale of unwholesome food is prohibited, and punishable at com- 
mon law and by statutes, and sometimes prevented by local 
customs, (/•) Thus, there are particular enactments against 
millers and bakers, to prevent the adulteration of flour and 
bread, and an indictment at common law is sustainable against 
a baker for selling bread improperly mixed with alum, though 
only by his servants, (a) So, the sale of bad meat, (/) and bad 
butter, («) ahd of bad food in general, (x) are prohibited and 
punishable ; Ancf if there be a conspiracy to sell bad food it is 
punishable at common law. {i/) So it is illegal to sell or mix 
drugs with beer ;(z) and in some of these cases, if adulterated, 
or bad articles be found, they may be seized, {a) and the wrong- 
doer is subjected to penalties. Innkeepers selling unwholesome 


(0 Ante, ^23, 2(), 27. 

(w) 12 Mod. 510, post, c. Vii. • 
(»i) Fast, cli. viii, 

(o) 9 Coke, 55, 58, b. ; 16 East, 196. 

(p) 8T.K.14‘2. 

(q) 6 Geo. 4, c. 78 A 105 ; 4 Terra R. 

202. 

(r) 3 B. A Adolp. 43, and case there 
cited. 

(s) 31 Geo. C, c. 29, s. 29, 30; Burn’s 
J. Bread, and tit. JMitJ ; 3 M. Sc S. 11. 


(t) Burn’s J. Butcher; 1 Stark. Slan- 
der, 143. 

(w) 36 Geo. 3, c. 86, s. 4. 

(x) 2 East, P. C. 822 ; 6 East, 133. 

(y) 2 Ld. Ra^’in. 1179. 

( 2 ) 56 Geo. 3, c. 58, s. 2, 3 ; Burn’s J. 
Excise, vol. II. 324, 325 ; and Burn’s J. 
Alehouse, IV. Sc V. ; Langton v. Hughes, 
1 M. & S. 593 ; Attorncy-Gencral Mjiing, 
5 Price, 195. 

(a) 31 Geo. 2, c. 29, s. 29, 30. 



THEIR INJURIES, AND REMEDIES IN PARTICULAR. 


4S 


wine (A) or victuals may, it is said, be indicted for a misdemeanor 
at common law, and any person to whoni the same has been 
sold may maintain an action against him for the injury done; (r) 
and it has been holden a good custom in a manor for the homage 
to search and seize all unwholesome food offered for sale, {d) 

So if tlie health of an individual be injured by the unskilful 
or negligent conduct of a surgeon oi^ apothecary, or general 
practitioner, in assuming to heal a dislocated or fractured limb 
or internal tlisordcr, an action for compensation may be sus- 
tained, (c) or the wrong-doer migljt be proceeded against by 
censure in the college, (J') or for gross negligence or miscon- 
duct he might be indicted, (g) 

It should seem, on principle, that if the health of an indivi- 
dual be injured by a person wilfully assuming the appearance 
of a ghost, or doing any other act on purpose to terrify per- 
sons, and whose nerves are thereby injured, ari action would lie 
for the consequence ; and that the wrong-doer might be indicted 
for the mhdemeanor^ although Lord Hale has stated that if 
death should ensue the offender could not be indicted for mur- 
der. (//) And we have seen that if a parent or master, or other 
person having the custody of an infant unable to support him- 
self, and whose legal did if it was to feed and take adequate care 
of the same, and thereby injure the child’s health, he would be 
indictable for the misdemeanor. (/) 


Fifthly* Injuries to reputation are ivritten or iicrhal slander, 
and mnficious prosecutions imputing the guilt of some disrepu- 
table crime. 

1. A libel signifies any malicious defamation expressed either 
in printing, writing, pictures, or eflSgies.(A:) Kveyy writ ten 
calumny is actionable and punishable, although it dy not impute 
any indictable offence, but merely tend to disgrace or ridicule, or 
bring into contempt the party calumniated, even by imputing 
hypocrisy or want of proper feeling, and still more if it impute 
fornication, swindling, or any other deviation from moral recti- 


(6) As to mixing wine with other wine, 
or with any other thing, lOOL penalty, and 
40/, pcmiit^V on the retailer, IS! Cur. 2, 
c. 25, s. if; 26Geo.3, c. 59, s,23; 54 
Geo. 3, c. 77, s. 4, 8 ; Burn’s J. Excise, 
Wine. 

(c) Rol. Ab. 95 ; 2 East, P. C. 822 ; 
0 East, 133; 2 Bla. C. 162; Burn’s J. 
Alehouses, IV. & V. ; 7 & 8 W. 3, c.30, 
s. 23 ; 22 & 23 Car. 2, c. 5, s. 11. 

(d) Vaughan V. Aitwood, I Mod. 202; 
WUkock V. Windsor, 3 Bar. & Adolp. 47/ 


(e) 2 Wils. 359 ; 8 East, 348. 

{J") Com. JDig. Physician ; Vin. Ab. 
Physician. 

{g) The King y. Lmig, 4 Car. & P. 
398 ; Id. 407, n. (a); Id. 423,; 3 Car. & 
P. 629, 635. 

(h) 4 Bla. C. 197, 201, note 25; G. 
Smith’s Forensic Med. .‘>4, 37, 38 ; lJ*aris 
& Fonbl.351,S52; 1 Hale’s I^C. 429. 

(i) Ante, 31, 35, and post. 

(k) 5 Coke, 125* 


CHAP. 11. 

1. AasOLUTK, 
6c c. 

1. Pkrs. Sec. 


Mala praxis. 


fifthly. Uepu- 
TATioN, inju- 
rirs, remedies, 
and paniskment. 

1. Libels, what. 
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RIGHTS OP PERSONS, 


CHAP. It. tilde or principle, (/) unless it were written and published on a 
I. AbsoLUTK, I j* 1 . . AA.-. .. i /% 

&c. laurjut occasion^ as in bona tide giving a fair character of a 

I. PiiKs. Sec. servant or a confidential communication, or to a certain extent 
a correct report of a trial or proceeding in court, where both 
plaintiff and defendant may be supposed to have been present 
before the court. 'But not a report of an ex-parte proceed- 
ing, (m) or matter relating to a third person not before the 
court, (w) 

The continued publication of a libel may be pretented by 
destroying it, (o) but not by a cross libel on the wrong-doer, (p) 
It may be compensated by action, in which full costs may be 
recovered although the damages be under forty shillings, ( 5 ') 
and it may be punished by indictment, (r) If the libellous 
matter w^erc in an affidavit or articles of the peace, or in the 
course of other legal proci^dingSy then the party scandalized 
can merely apply to the court to have the matter struck out, 
and cannot sustain any action, (s) 

$. slaiMlerous 2. But slanderous itords cannot legally be prevented by battery 
t>f the slanderer, (^) nor can any action be supported unless the 
words eit\\QY first impute the guilt of some temporal offence for 
which tlie party slandered, if guilty, might be indicted and 
punished in the temporal courts, and which words are techni- 
cally said to endanger a man in law; or, secondly y impute 
the having an existing contagious disorder tending to exclude 
from society ; (//) or, thirdly y an unfitness or inability to perform 
an office or employment of profit, or want of integrity in an 
office of honour ;(v) ox y fourthly y words prejudicing a person 
in his lucrative 'profession or trade ; (a) oXy fifthly y any untrue 
words occasioning actual damage, (y) 

If the words, however insulting, do not in themselves or by 
circumstances import any certain charge under one of the first 
four of these heads, and be not followed by actual damage, then 
there is no remedy in courts of common law ; thus to call a man 
forsworn,’' or a scoundrel,” or a cheat,” or a rogue,” or a 
rascal,” and perhaps a ‘^swindler,” is not actionable, because the 
words do not necessarily import that the party has committed any 


(0 4 Taunt. 355; 2 Bar; & C. 678; 
1 Bos. P. 331 ; 2 Bos. cSt P. 74^; 2 
H. Bla. 532 ; 2 Wils. 404. 

(m) Deacon v. Deverem, 2 Russ. Chan. 
Rep. 607. 

(n) Lewis v. Clement, 3 Bar. & Aid. 
702. 

(o) Semhk, 2 Camp. 511 ; 5 Colic’s R. 
125, b. post. 

(p) 2 Stark. R. 0.3. 

iq) 1 Saund R. 228 ; 1 Stra. 103. 


(r) Aiidr. 384; 1 Stra. 420; 2 Stra. 
1157. 

(s) 1 Saund. 132, iiote(l); 2 Shaw, 
245 ; 3 Bow. R. 377 ; llodson v. Scarlett, 
1 Bar. & Aid. 232. 

(0 3 Wils. 186 ; 6 T. R. 694. 

(u) 2 T. R. 473. 

(r) 2 Salk. 695. 

(.t) 3 Wils. 186; 1 Lev. J15'. 

(y) I Lev. 33; 2Leou. Ill ; 8 T. R. 
130 ; 1 Taunt. 39. 
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punishable crime, (z) But if either of those, or any other expres- 
sion, should be accompanied by any other circumstance tending 
to fix a direct imputation of some punishable crime upon the 
party calumniated, and be so understood by any other third 
party, then the otherwise uncertain imputation may become 
actionable ; (a) and a general charge of criminality, by a term 
known in law to impute a punishable crime, is actionable, as to 
call a person a traitor,” “ highwayman,” “ thief,” or to say he 
is guilty of ‘^perjury” or ^‘murder,” though the particulars of 
any pretended crime be not stated, (ft) A mere verbal imputa- 
tion of the breach of any mere moral virtue, duty, or obligation, 
such as chastity, sobriety, &c. (though it may depreciate a person 
in the opinion of society, and subject him to censure and pu- 
nishment in the Ecclesiastical Courts, yet does not expose him 
to punishment in the Temporal Courts) is not actionable, unless 
followed by actual damage, (c) And the party aggrieved must, 
to punish the slanderer, prosecute him in an Ecclesiastical 
Court; though, when the accusation is partly of an oftence 
punishable in the Ecclesiastical Courts and partly in the Tem- 
poral Courts, or where special damage has been sustained, the 
latter courts have the exclusive jurisdiction, and will then 
afford redress for the entire slander, {d) 

Actions for words are restrained by the enactment, that the 
plaintiff shall recover no more costs than damages, unless he 
obtain a verdict for forty shillings ; (e) and there is in general 
no punishment by indictment or otherwise for verbal slander, 
unless in the case of insulting words spoken to a magistrate 
whilst in the exercise of his office. These, aAd other distinc- 
tions between verbal and wTitten slander, proceed upon.tlie 
principle that the former are often spoken in heat upon sudden 
provocations, and are fleeting and soon forgotten, and, there- 
fore, less likely to be permanently injurious ; but ^that written 
slander is more deliberate and more malicious, more capable of 
circulation in distant places, and, consequently, more likely to 
be permanently injurious. 

Malice is in general to be inferred, as w^ell in the publication 
of written as of verbal slander, {J') unless the occasion of utter- 
ing the slander afford a contrary presumption ; as where the 


(z) 3 Wils. 177 ; 6 T. R. 691 ; 2 II. 
Bla. 531; 4 Co. 16, b. ; 2 Chittv’s R. 
657. 

(а) Id. ibid, 6 T. R. 694. 

(б) Cro. Jac. 114; 1 Stra. 142; 2 
New R. 335. 

(<;) 4 Taunt, 355. 


(d) 2 T, R. 473; 1 Lev. 1^4; 3 Lev. 
193. 

(e) 4 East’s Rep. 567 ; 2 Wils. 258. 
(/) 4 Bar. & Cres. 247, 585; 9 Bar. 

3c Cres. 643; 4 Bing, 195; 12 Moore, 
418, S. C. 
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Express malice, 
wlion or not 
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lU'.strainI upon 
coiiinuiiiicalion 
of slait(]<:r()u.s 
r(*j)orls. 


calumny was in giving the character of a servant, (g) or by a 
counsel or justice of the peace in the course of a cause or pro- 
ceeding ;(//) and in a case of this nature, the party suing must 
prove express malice ; (/) and where the language is ambiguous, 
and it is doubtful whether it implies any injurious matter to the 
plaintiff, the proper question for the jury is, not whether the 
mtention of the publication was to injure the plaintiff, but 
wliether the teVulency of the matter published was so inju- 
rious. {/{) The term malice is well defined in an old case, and 
its derivative tjfalo animo, in its more extensive signification, 
well explained and applic\l ; the term does not necessarily 
mean what must proceed from a spiteful, malignant, or re- 
vengeful disposition, hut a conduct injurious to another, though 
])roc(?eding from an ill-regulated mind not sufficiently cautious 
before it occasions an injury to another ; malice, in vulgar 
acceptation, is a desire of revenge, or a settled anger against a 
person, hut in its legal sense it means the doing any act without 
just cause. {I ) 

Though much allowance has been made for the weakness of 
mankind in indulging in conversation scandalizing individuals, 
instead of accumulating better materials for mental improve- 
ment, yet that weak and mean propensity has of late been pro- 
perly checked by the decisions of the courts, that in reporting 
calumnious statements of others not only must the name of the 
original author he given as the source of the information, hut 
the words must he repeated, or tlicir substance, without 

any additional assertion of the repeater, so as not only to give 
a perfect action Against the original author, whose assertion, if 


{rS a iios.N: r. ; a r>. cv Vyvh. ;S7o. 
(h) I Dow. Iv. New S. 495; 4 Wilson 
;iiul .SliHw, 10'?** 

(/) 9 Har. N Cres. 4o:l ; 4 Hav. N 
(Vrs. 247, .>04 Allardicc v. liofH'rtson, 
'i Wils.N vSliaw, R. 102 ; 1 Dow. R. Now 
S. ‘195; 8 liar. ^ Cres. 578, 

{k) Fisher Clement, 10 Bar. N: Cres. 
^ 172 . 

{D Ciillu C’uses, L. N. E. 190; 2 Bar. 
(’res. 257. Ill .> liar. & (4cs. .584, 
Abbott, ('..T. said, “ 1 take it lo hi* aUo a 
^iMUTid rule that an act unlawful in itself, 
and injurious to another, is considered 
holh in law and reason to he done nHilo 
animo towards llie person injured, and 
this is all that is meant by a charge of 
malice in a declaration of this sort, which 
is introduced rather to exclude the sup- 
position that the, pulilication may hurt' 
lieen made on some innocent occasion, than 
for any other purpose. There are even 
some acts not in themselves unlawful, but 
which become so only by reason of their 


injui’Y to others, which in all civil nclii>ns 
arc charged to lu‘. nialiciouslii (kmc. Take 
the coiunion case of an olieiKsive trade, 
the melting of tallow for instance, such a 
trade is not in itself unlawful, hut if car- 
ried on to the annoyance of the neigh- 
bouring tlwellings, it becomes unlaw'ful 
with respect to them, and tlieir inhabitants 
may maintain an action, and may charge 
the act ol‘ the defendant to be malicious; 
and no one ever objected to sucli a cliarge, 
though prohahly in most cases the de- 
fendant hvis no personal malice towards 
his neighbours, but acts only with a view 
to his own proiit and gain. I'lic publica- 
tion in question impeaclics the jilaintitf’s 
character ; a ]ml)licJiliion impeaching pri- 
vate character is actionable, unless the 
occasion of publishing makes the publica- 
tion excusable ; as where the publication 
is a violation of the criminai jurisprudence 
of the country, and there is nothing to call 
for it, the publication is not excusable/^ 
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it stood alone, might not be credited, but also without adding 
weight or effect to the prior slander ; (w) and it is not even an 
excuse to repeat in writing what has been previously spoken 
or written by others, (w) 

In case of written slander, imputing any immorality that can- 
not be so well negatived by the testimony of others, it may be 
advisable for the party calumniated , to indict the slanderer, 
because in support of the prosecution he would himself be a 
witness, and by his positive evidence negative all imputation on 
his character. 

3. Malicious prosecutions are anbther mode of affecting the 
character y but these will be more properly considered under 
the next head of injuries to liberty^ which they also in general 
affect. 

There are also some descriptions of threats, which at the 
same time that they create alarm also injure the character, and 
are highly punishable, such as written menaces to impute any 
infamous crime, with intent to extort money, which arc punish- 
able capitally by indictment as robbery, (o) Menaces, or 
forcible demands of chattels wnth intent to steal, are punish- 
able wuth transportation for life, or not less than seven years, 
or imprisonment for not more than four years, and with whip- 
ping if a male ofi’oider ; {p) and any accusation or threat to 
accuse any person of any offence punishable with deal It, or 
transportation, or pillory, or of an assault with intent to com- 
mit a rape, or of any intamous crime, with intent to extort 
any chattel or money, is punishable in like manner ; (//) and at 
common law extorting by duress or threat of accusation of an 
unnatural offence was indictable, (r) 

The infraction of personal liberty has ever been regarded as 
one of the greatest injuries. It will be observed /that in the 
scale of punishments the legislature, in most of tlie statutes we 
have noticed, have considered four years’ imprisonment as 
nearly equivalent to transportation for life, or for seven years. 
The injuries to liberty arc principally termed false imprison- 
ments or malicious prosecutions ” 

Imprisonment consists of any restraint of a person contrary 
to his will ; the most obvious are the conffnement in a prison, 
or private house, or in the stocks, or by forcible detention in 
the street, or by a peace officer touching another by w^ay of 

(m) M*rher}<on v. Danieb, 10 B. & C. (<») 7 & 8 Geo. 4, c. 29, s. 7. 

26S. (p') Id. sect. 6. 

(«) Dc Crespigny v. Wellesley, 5 Bing. {q) Id. sect. 8, 

392. (r) 6 East, 126 ; Burn’s J. Threat. 
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arrest, {s) But it has been decided that the lifting up a 
person in his chair, and carrying him out of the room in which 
he was sitting with others, and excluding him from the room 
was not a false impi'isonment, so as to entitle him to a verdict 
and full costs on a count for false imprisonment ; {t) and the 
merely giving charge of a person to a peace officer, not fol- 
lowed by any actual apprehension of the person, does not 
amount to an i^^prisonn 1 ent, though the party to avoid it on the 
next day attend at a police office; (t/) and if in consequence of a 
message from a sheriffs officer holding a writ, the defendant 
execute and send him a baft bond, such submission to the pro- 
cess will not constitute an arrest, in proof of an allegation of 
arrest, in an action for maliciously holding to bail, (.r) 

1st. The term false imprisonment^ though technical, does 
not appear to convey any sufficiently definite meaning. It 
means in law’ apy illegal imprisonment^ either without any 
process whatever^ or under colour of process whollj/ illegal^ 
without regard to any question whether any crime has been 
committed or a debt due, so that the proper civil remedy is 
trespass vi el armis as for a direct injury wholly unwarranted 
even in its inception. Whereas the terms ‘‘ malicious prosecu- 
tionf or malicious arrest f always in law suppose regular 
process and proceedings, but that the facts did not warrant 
their issuing, and which is to be decided by the result; as 
where the warrant to imprison a party was perfectly regular 
and proper, but he was innocent of the supposed crime and 
ultimately acquitted ; or where there has been a sufficient affl^ 
davit to hold U bail and a valid writ, 4)ut when, in fact, no 
debt was due, and so established on the trial or other termina- 
tion of the suit. In the latter cases the remedies are not by 
trespass vr^ct armis as for a direct injury, but by action on the 
case for theVmalicious adoption of the regular proceeding when 
there was no probable cause or ground for issuing it. 

These distinctions are also important, for if the 

process or the imprisonment were wholly illegal or misapplied 
as to the person intended to be imprisoned, without regard to 
any question of fact, or whether guilty or innocent, or the 
existence of any debt, then the party imprisoned may legally 
resist the imprisonment and may escape or be rescued, or even 
break prison ; whereas however innocent he might be, yet if 

(s) Bac. Ab. Trespass, D. 3 ; 1 F.^. H. (u) I Esp. H. 431 ; New R. 211 : 
431, 326. 1 Car. & P. 153 j 1 R. & M. 2G. 

(0 Gardner v, Wedd, Easter T. 182.'>, (x) 6 Bar. & Cres. 528 ; 7 Bowl, fle R, 

C. P. on a motion for a new trial from 233 ; 9 Bing. 91, S. P. 

Essex ; sed qutere. 
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tlie process and imprisonment were in form legal, each of those 
acts would be highly punishable, (;y) for he ought to submit to 
the legal process and obtain his release by due course of law. 
Even in cases where ^ the imprisonment is manifestly informal 
and illegal the party must not, to obtain his release, use any 
dangerous weapon, and the safest course in all cases is to 
obtain liberty by habeas corpus^ or by procurifig bail as here- 
after fully explained, ( 2 ) by which means relief from continued 
imprisonment may be speedily obtained, and without prejudi- 
cing the remedy by action for the Intervening illegal imprison- 
ment. 

Compensation for every illegal imprisonment without process, 
or under void or misapplied process, may be obtained by action 
of trespass^ in which damages under forty shilling in general 
entitles the plaintiiF to full costs, (//) and the, wrong-doer may 
also be indicted. (^) The cruel act of forcing or leaving a 
seaman abroad is punishable by particular enactment, (r) 

The compensation for imprisonment, under colour of tegular 
criminal or civil process, is by action on the case, (not 
trespass), and is subjected to certain qualifications, even if it 
turn out in the result of a prosecution that the party impri- 
soned be acquitted, or that in an action he obtain a verdict 
or nonsuit, it does not necessarily folloiv that he can re- 
cover any compensation for the intervening imprisonment ; for 
there may have been adequate reasonable ground for setting 
on foot the inquiry, though it may ultimately be established 
that there was no cri|pe or no debt. It has been considered 
that if in the event of every acquittal the prosecutor were liable 
to an action, the apprehension of that consequence would deter 
persons from becoming prosecutors, and crimes w.ould go un- 
punished ; and with regard to actions, it has aSsc/been Consi- 
dered that the trial of a private claim in a public court of 
justice is matter of right, and if the party do not succeed, his 
payment of the defendant's costs is a sufficient compensation. 
The presumption, therefore, is in general in favour of the pro- 
secutor and of the plaintiff that they properly instituted the 
proceeding ; and with respect to prosecutions for felony, the 
judges at the Old Bailey, 6 Car, 2, resolved, ** that no copy of 
any indictment for felony be given without special order upon 
motions made in open Court, at the general gaol delivery ; for 
that the late frequency of actions against prosecutors, which 
cannot be without copies of the indictment, deterreth people 

(3^) Post, c, vii. 

Ct) Poa, c. viii. 

(a)3Bla. C. 318 j 6 T. R. 11 . 

VOL. I, 
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(b) 4 Bla. C. 218, «19 ; 2 Burr. 995. 

(c) 9 Geo. 4, c. 31, •. 50. 
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5. Rights of 
liuriul. {k) 


from prosecuting for the king upon just occasions/’ (ri) But it 
has been well observed that the power of the judges to make 
such resolution and order, was, to say the least, questionable ; 
and the better opinion is, that an acquitted defendant is entitled, 
as a matter of right, to a copy of the record of his acquittal, as 
well in felonies as misdemeanors, (e) In both the cases of an ac- 
quittal upon a cniminal charge, or in an action where the pro- 
ceeding has been unnecessarily and vexatiously by arrest^ if the 
acquitted defendant can prove that there was no probable cause 
for instituting the indictment, or proceeding by arrest, (i. e. no 
a(le(|uate ground at the time to induce a prudent and cautious 
man, uninHuenced by revenge, to suspect the guilt of crime, or 
the existence of so large a debt,) and still more, if he can show 
express malice^ (which however is in general to be inferred 
from the w^ant of jjrobable cause,) then he may in a special action 
on the case obtain compensation for the vexatious proceeding. 
But in general the onus probandi^ at least, of the want of proba- 
ble cause, lies upon the acquitted defendant. ( /) In cases of 
arrests, either malicious or without adequate cause, the superior 
courts have suimpary jurisdiction on motion to compel the 
plaintiff to pay the defendant’s costs, (g) but not to make com- 
pensation, which can only be enforced by action. However, if 
a j)arty has maliciously and falsely sworn to a debt, he may be 
punished by indictment for perjury, (//) and when several com- 
bine they may be indicted for the conspiracy. (/) 


Burial^ in sonfc part of the parish chu^h-yard, is a common 
law right, without even paying for breaking the soil, and that 
right will be enforced by mandamus to the incumbent,(/) but 


(f/) Kelyng’s^Rep. 3 ; Brown v. Cum- 
fningf 10 Bar. &^C.d. 

(e) Brown v.Cumming, 10 Bar. & C.7(). 
It would be a monstrous power to vest in 
a judge to prevent an acquitted del'cndant 
from trying his civil remedy for the in- 
jury tu his cliuracter and person by an 
unfounded prosecution. A jury is the only 
proper jurisdiction to decide upon the 
propriety of the prosecution. 

( /') 2 Bar. & Adolp. 179; lb. 695; 

1 liar. & Adol. 128 ; 3 Bar^& Cres. 139 ; 

2 Wils, 307; 3 BJa. C. 126, note 20; 
4 B, & C. 26. 

(ff) 43 Geo. 3, c. 46, s. 3. 

(h) IVake’s 11. 112. 

(0 2 Burr. 993. 

(k) Although as burial is subsequent to 
death it can scarcely be regarded as strict- 
ly an absolute right of the deceased, but 
is rather a part of the public law enforc- 
ing decency, yet as it is usually contem- 
plated, and m‘quentiy regulated by will 
aiui by the wi^h of the deceased party, and 


is usually complied willi, it is submitted 
that the right may properly be here consi- 
dered, See in general Burn’s Keel. L. tit. 
Burial, 1 vol. 2.58. Funeral expenses to 
the extent of 20/. have recently been al- 
lowed even against a creditor, 1 Bar. & 
Adol. 260, and sce2 Bla. Com. by Chitty, 
508, n. 31. The burial of dead bodies, 
cast on shore, is enforced by 48 Geo. 3, 
c. 75; Burn’s J. tit. Burial ; and of per- 
sons found Jelo de sc, by 4 Geo. 4, c. 52. 
Funerals are exempt from tolls by 3 Geo. 
4, c. 126, s. 32. A conspiracy to prevent 
a burial is indictable at common law. 
2 T. R. 734 ; and so is the wilfuliy ob- 
structing o clergyman in reading the burial 
service over the dead in the parish church, 
and by threats and menaces hindering the 
burial, 7 DomI. 6c Ry. 461. The recent 
Anatomy Bill, 2 & 3 W. 4, c. 75, regulates 
schools of anatomy, and is calculated to 
prevent the stealing of dead bodies. 

(/) W’illcs, 258 ; 2 Bar. & Aid, 806 ; I 
Chit. K. 588, S. C. ; 1 Bar. 6c Aid. 122. 
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the particlar mode and precise place of burial are entirely of CHAP. Il, 
ecclesiastical cognizance, and the incumbent is the proper 
judge of the fitness or unfitness, whether any particular person 
ought to have privilege of being buried in the body of the 
church, or in any particular part of a church-yard, or in any 
particular manner, as whether in a stone or iron coffin ; (m) and 
therefore the Court of King’s Bench refused a mandamus to 
inter the body of a parishioner in an iron coffin. («) Nor will 
the Ecclesiastical Court enforce such a burial, though they will 
regulate the fees in case the incuml^bnt agrees to bury the body 
in a coffin constructed of such durable materials, (o) Nor will 
the Court of King’s Bench even grant a mandamus to compel 
the rector to bury the corpse of a parishioner in his family 
vault, or in any particular part of a church-yard, that being 
entirely in the discretion of the parson. (;>) And where a rector, 
in consideration of 20/., by parol, gave leave to a person to 
make a vault in the parish church and to bury a corpse there, 
and promised that he should have the exclusive use of such 
vault, but afterwards, without leave of that person, opened the 
vault and buried another person there, it was held that no 
action on the case or otherwise could be sustained against him 
for so doing ; for that even supposing that the rector had 
power to grant the exclusive use of a vault during his own life, 
yet he could not do it by parol, as a grant under seal is always 
essential to the creation of a freehold easement ; (</) and it was 
also considered that a rector cannot grant a family vault in the 
church, but only lea^ to bury there in each particular in- 
stance, (r) It should seem, therefore, that, in order to acquire 
de novo a perfect right to be buried in a particular vault or 
place, a faculty must be obtained from the ordinary^ as in the 
case of a pew ; or a man may prevseribe that he is bccupier of ah 
ancient messuage in a parish, and ought to have separate burial 
in such a vault within the church, and such prescription implies 
that a faculty was originally obtained. (^) It has been observed 
that by means of a faculty a pew can only be granted to the 
inhabitants of a parish, and it is for the most part limited to a 
house, a removal from which destrojgs the right to the pew, and 
that the same rules would be applicable to a vault ; (/) and that 
suggestion is confirmed by a recent decision, in which it was 
held that a faculty for the appropriation of a vault ** to the use 

(m) Anfc, 50, n. (i). (y) 5 B. & Cres. ; 8 B. & Cres. 

<n) t Bar. & Aid. 806 ; 1 Chit. R. ‘i88. 

588 ; Willes. 536. (r) 8 B. & C. 288. 

(o)Hagg. Rep. («) Com. Dig. Ceuictry, B. ; 8 B. & C. 

(?>) iBar. & Adol. 122 ; 8Bar. & Cres. 293. 

(O IVr Ba\U’v, J. in 8B.dc C, 293. 

r. 2 
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CHAP. II. of a family so long as they continue parishioners and inhabitants 
^ parish” will be granted, if it may be done without pro- 

; bable inconvenience to the parish ; (u) and the court said, The 

3. Burial. faculty, however, must be limited in the same manner as faculties 
for pews, to the use of the family as long as they continue pa- 
rishioners and inhabitants and in this instance it must also 
contain a clausd that the bodies already deposited there shall 
not be removed, (a-) 

A clergyman has neither by the ecclesiastical law nor 
by the common law any right to black cloth and other orna- 
ments placed round a pulpit upon the occasion of a burial, 
but the same belong to the executors or persons at whose 
expense they were placed there ; if taken by the parson or any 
other, the latter may recover the value in an action of trover. (?/) 
It has been a yulgar error that a creditor may legally arrest 
or detain and prevent the burial of the dead body of his debtor 
until paid his debt, but that notion has been refuted by Lord 
Ellenborough, (2) and it is singular h 6 w such an error upon so 
useless and ineffectual an act could ever have been enter- 
tained. (a) Another error equally erroneous has existed upon 
the supposition that the permitting a funeral to pass across pri- 
vate grounds creates a public right of way, which doctrine also 
has long been refuted. The stealing of the shroud, coffin, 
&c., which are the property of the executor or administrator, or 
whoever incurred the expense of the funeral, is larceny, and in- 
dictable. (c) But it is clear that no action at the suit of an heir 
or executor lies^-for violating or disturbing the remains of the 
dead) nor is the stealing a corpse a felony, the same being nullius 
bonis, {d) However, the stealing or removal of a dead body, 
though forvjlie improvement of anatomy, is an indictable misde- 
meanor, it being contrary to common decency, and shocking to 
the general sentiments and feelings of mankind ; {e) but it was 
questioned whether the apprehension of a person in the act of 
stealing a dead body from a church-yard was a lawful appre- 
hension, so as to subject such person to an indictment for 
calling a sexton in order to obstruct such apprehension! (y*) 


(u) Magnay and oLhers v. The Rector, 
Churchioardens, of the United Parishes 
of St, Michael 6^ St, Martin, Vintry, 1 Ilagg. 
Ecc. Cas. 48. 

(x^ Id. ibid. 

(y) So decided at IMaidstonc siiiiiraer 
assizes, A. I>. 1825. 

(c)See lA>rd El Icnbo rough’s strong ob- 
servations in Jones v, Ashburnham, 4 East’s 
R. 455. 

(a) It is equally singular th«t Dr. 
Johnson, in hii “ J esof ttu* Poets,’' sJates 


the aneedcite of a body having been ar- 
rested wiiilst in funeral procession, and a 
noble lord getting out of his carriage and 
paying the debt, so as to enable the pro- 
cession to proceed, without a single com- 
ment hinting that the arrest was illegal, 
(c) 2 East, P.C. 652 ; 1 Hale, P.C. 5l5. 
(d> 3 Inst. 203. 

(c) 2 T. R. 733 ; Russ. & Ry. C. C. 
366 ; Dowl. 5c Ry. N. P. C. 13 ; R. & R. 
C. C. 366. 

(7 ) H. R. C. C. 365. 



THEIR INJURIES, AND REMEDIES IN GENERAL. 


£8 


The Relative rights between Ilmhand and wife principally 
depend on the due solemnization of the marriage between 
them according to law, and which in England must be by 
banusox by license, {h) If by banns, a notice correctly dated 
of the day it is delivered, and stating the true Christian and 
surnames of both the parties, and of the houses of their re- 
spective abodes within the parish or cliapelry,#and of the time 
during which they have dwelt, inhabited, or lodged there, (#) 
must be given to the minister seven days, at least, before the 
time required for the first publiotttion of such banns, and a 
marriage by bamis not truly stating the Christian and surnames 
of each party is invalid. (^*) Bjut the section requiring the con- 
sent of parents or guardians is merely directory, and the want 
of such consent will not invalidate the marriage. (^) 

To obtain a license, the statute 4 Geo. 4, c. 76, s. 14, enjoins 
the form of oath that there is no existing . impediment, and that 
if either party be under twenty-one the consent of all proper 
parties has been obtained. But a marriage by license between 
parties, one of whom is a minor, without the consent of parent 
or guardian, although obtained by false swearing that the party 
was of age, and contrary to such express regulation, is not 
void;(/) though the husband, when a party to the violation of 
the above enactment, is to be deprived of all right to the pro- 


(^) See in general 1 Bla. Com. chap, xv. 
and note«. 

(h) 3 & 4 Geo. 4, c. 75 ; 4 Geo. 4, 
c. 5, c, 67, c. 76, c. 91 ; 5 Geo. 4, c. 32, 
c. 68 ; 6 Geo. 4, c. 92. 

(i) But the 4 Geo. 4, c. 76, s. 26, 
enacts, that after the marriage has been 
celebrated the proof of the actual residence 
of the partieii at the place described shall 
be immaterial. Rex v. Hindf Russ. Sc R. 
C. C. 2.5S. 

( j) 4 Geo. 4, c. 76, s. 7, 22. Rex v . In- 
habits, of Tihshelf, 1 B. & Adol. 194; 
Rex V, hnhabits, of BiUinghurst, S IVl. & 
S. 257; undin Wiltshire v. Frincef u mar- 
riage b.y banns of a minor, whose name was 
Henry Joka Wiltshire, by the name of John 
Wiltshire, oraittuig Henryt Tor the purpose 
of eluding detection, was declared void in 
the Consistory Court, 17 July, 1830. MS. 
X^ut a second marriage by banns in a fic- 
titious name pending the 6rst, although 
void, will nevertheless subject the biga- 
tjaist to punishment as such, Rex v. Pemon, 
Maidstone, Kent, 13 Dec. 1832, coram 
Mr, Uaron Gurney, who said “ that the 
objection could not prevail ; such second 
marriage was void however solemnized, 
as the first was a valid one, There was a 


marriage in fact between the prisoner and 
the. second female, and whether all the 
forms necessary to^;onsiitiite a valid mar- 
riage, if no previous marriage existed, were 
not adopted, was of no consequeifte. If 
such an objection were allowed to prevail , 
nothing would be easier than for persons 
disposed to commit sucl/ offences ns the 
present, to have soma difcct in the forms 
required by the marriage acf, and thus 
escape from the punishment due to their 
offence.” Verdict, guilty sentence, twelve 
months imprisonment and hard Jubour. 

(/c) 4Gco.4,c. 76, 8, 16; 8 Bar.&Crcs. 
29. 

(/) Rex V. Inhabits, of Iiirmingham» 
8 Bar. fie C. 29. The same point was so 
ruled by Lord Tenterden on an iiidict- 
ineyt for a ccyispirucy to marry an jiifarft 
by a license ubtuined by the woniun 
falsely swearing her intended husband 
was of age. The King v. Jacob and otherst 
sittings at Westminster, Feb. 1826, and 
several eminent doctors of civil law ad- 
vised that the marriage could not be set 
aside. The uncle of the wife and ano- 
ther defendant were convicted of the 
conspiracy. 


CHAP. U. 
It. Relative 
Rights. 


1. Between 
husband and 
wife.(g) 



RI<3HTS OF PERSONS, 


m 

CHAP. n. petty of the wife;(w) and a Court of Equity has no discretion 
mitigate that penalty, but is bound to settle and secure all 

property, present and future, of the wife for the benefit of her- 

self or the issue of the marriage, (n) 

The inarriage, whether by banns or by license, is to be cele- 
brated in the presence of two or more witnesses besides the 
minister, and immediately after the celebration, an entry thereof 
is to be made in the regisier-booki in the form prescribed by the 
act ; and the wilful making, forging, &c., a false entVy in such 
book is felony punishable ffwith transportation, (o) But the 
omission to make, or untruly making, such register would not 
invalidate the marriage. 


(m) 4 Geo. 4, c, 7(5, 2IV; Hex v» InhabiU, (w) Attor, Oen, v. Malloy, 4 Uuss. R, 
of Birmingham, 8 Bar. dc C. 29 ; and tbc 329. 

King V. Jacobs, ante, hS, note (1). (o) 4 Geo, 4, c. 76, s. 28, 29. 


Form of oath on 
applying for a 
license. 


Form of license. 


The following fotms relate to marriages by license or by banns: 
Vicar-Generars Office, i 

) (Dale) day of A.D. 1833. 

Appeared personally A, B. of the parish of St. IMary, Islington, in the county of 
Middlesex, (bachelor,) of the age of twenty-one years and upwards, and prayed a 
license for the solemnization of luutriiuony, in the parish church of St, Mark, Kcu- 
nington, in tlio county of Surrey, between him and C. D. of the parish of St. Mark, 
Kennington aforesaid, spinster, of the age of twenty-one years ami upwards, and made 
oath that he beiieveth that there is no impediment of kindred or alliance, or of any 
other lawful cause, nor any suit commenced in any ecclesiastical court, to bar or binder 
the ])roce(*ding of the said matrimony, according to tl>e tenor of such license. And he 
further made oath, that she the saitl C. 1). hath had her usual place of abode within 
t|ie said parish of St. Mark, Kciiniiigton, fur the space of fifteen days last past. 

Sworn before me > Signature, A. ]i. 

E. F., Surrogate. J 


William, by Divine Providence, Arebbishup of Canterbury, Primate of all England 
and Metropofitan. 1 o our well-beloved in Christ, A. B. of {he parish of St. Mary, 
Islington, in the county of Midrlle.sex, bachelor, and C. D. of the parish of St. Mark, 
Kennington, in tlic county of Surrey, spinster, 

Grace and liVulth. Whereas }e are, as it is alleged, resolved to proceed to the* 
solemnization opttru^ and lawful matrimony, and that you greatly desire that the same 
may be solemnized in the face of the Church: We being willing that these your honest 
desires may the more speedily obtain a due effect, and to the end tlierefore that this 
inarriage may be publicly and lawfully solemnized iu the parish church of St. Mark, 
Keuningtoii aforesaid, by the rector, vicar, or curate thereof, without the publication 
or pj'oclamation of the banns of matrimony, provided there shall appear no impediment 
of kindred or alliance, or of any other law ful cause, nor any suit commenced in any 
ecclesiastical court, to bar or hinder the proceeding of the said matrimony, according 
to the tenor of this license: and likewise, that the celehnUion of .this marriage be 
hud and done publicly in the aforesaid church, between the hours of eight and twelve 
fti the forenoon. We, for l^wfuf causes, graciously grant this our license and faculty, 
us well to you the parties contracting, as to the rector, vicar, curate or minister of the 
aforesaid pnrisii, who is designed to solemnize the marriage between you, in the man- 
ner and form above specified, according to the rites of the Book of Common Prayer, 
set forth for that purpose, by the aulh6rity of Parliament. Given under the seal of 
our Vicar General this twenty-ninth day of November, in the year of our Lord one 
thousand eight hundred and thirty-two, and in the fifth year of our translation. 


(L. S.) 


Johti Moore, Registrar. 


By stat. 4 Geo. 4, c. 76, this license to continue in force only three months from the 
date hereof. 



THEIR IHJUR1ES> AND REMEDIES IN PARTICULAR. 

Marriages of British subjects m foreign countries are valid^ 
if made according to the local law of thqse countries; (r) so a 
marriage in Ireland, performed by a clergyman of the Church 
of England in a private house/ was held valid, although^ no 
evidence was given that any license had been grantdQ to the 
parties ;(«) but the foreign law, as well as the compliance with 
its requisites, must be'^proved when it is necessary tp establish 
a legal marriage; {t) and in a Court of Equity, where an'^aflidavit 
verifying the law may be received, it must be made by a pro- 
fessional man, and be positive as4o the law, and not to mere 
hearsay or belief. ( m) ^ 

The Ecclesiastical Court will, not annul a marriage by 
banns, unless there were fraud in the publication, as by false 
names used for a fraudulent purpose, (a?) And in that court 
it is not every assumption of a fictitious nattie that will in- 
validate, but it must have been assumed for the purpose of 
defrauding the other party. (^) Error or misrepresentation 
about the family or fortune of the individual, thotfjgh produced 
by disingenuous representations, will not at all affect the validity 
of the marriage, {z) But under the 4 G. 4, c. 76, a marriage is 
void where persons knowingly and wilfully marry in any other 


1 publish the banns «f nuirriage between A . B. of bachelor, and C. D. of 
spinster. If anjr of you know cause or just inipcdiinent wliy these two persons should 
not be joined together in holy matrirnon/, ye are to declare it. Tliis is the first 
[second or third] time of asking. ^ 

I do hereby certify timt the banns of marriage betweei) A. B. of the parish of 
Orton, in the county of Westmoreland, bachelor, andt^. I), of the parish of Ruvens- 
tonclale, in the county aforesaid, spinster, have, been duly ^ftiblishcd in the parisli 
cliurch aforesaid, on three several Sundays, to wit, Oct. ^17^ Nov, 3, and Nov. 10, now 
last past, and that no cause or just impediment hath been declared why they may not 
be joined together in Iioly matrimony. Witness my hand, Nov. 13, 

Itu Burn, Vicar of Orton aforesaid. 


A. B. of [the, this] parish, and C. D. of [the, this] pai^sh, were 

married in this [church, chapel] by [banns, license] with consent df [parents, guardians] 
this day of in the year 1833, 

By me J. J.fRcctor, Vicar, Curate.] 


This marriage was solemnized between us 


S A.B., 

I C.D., 

In the presence of E. F., G. II. 


(r) 10 East, 282; Cantaur and others 
V. Teasdale, 8 Taunt. 830; 2 Marsh. 243, 
S. C. ; Lacon v. Higgins, 1 D. & R. Ni. 
Pri. 38; 3 Stark. R. 176, S. C. ; 1 Roper, 
337 ; and see cases under Indictment for 
Bigamy, Carr. Cr. L. 253, &c, 

(0 Smith V. Maxwell, Ry. & Mood* C« 
N.P. 80; 1 C. & P.271, S.C. 

(t) See 1 Rpper, on Husband and Wife, 
333; Evans’s Col. Stat. In Lacon v. 
Higgins, 1 D. & E. Ni. Pri. Cas. 38 ; 3 
Stark, R. 176, it was held, that the validity 
of a marriage celebrated in a foreign coun- 
try, must be determined by the lex loci 


where the marriage was solemnized. And 
a printed copy of the Cinq Codes produced 
by the French vice-consul resident in 
I^ndon, piychased by him at a book- 
seller’s shop at Paris, was received as 
evidence of the law of France upon which 
the courts here would act. 

(m) Hill V. Hear Jan, Jacob’s R. 89, 90. 

(x) 1 Phil. Ecc. C. 133, 298, 224, 230, 
375; 2 Phil. Ecc. C. 14, 104, 367. 

(y) 3 Mau. & Sel. 250; 1 Phil. 47; 

2 Phil. 12 ; but sec. 1 B. & Adulp. 144, 

(») Wilson V. BrockUy, 1 I’hil. E. C. 
137. 


as 

CHAP. II. 
IX. Rki.ativi:, 
&c. 


1 , Husbond and 
wife. 


Form of publi- 
cation of l)ann.s, 
see 2 Burn’s 
Ecc. L. 461. 

Form of certifi- 
cate of publica- 
tion of banns, 
sec 2 Burn's 
Ecc. L. 462. 


Form of register 
of marriage, 
whether by 
banns or license, 
a.s enjoined by 
4 Geo. 4, C.76, 
s. 28, and sec 
2 li inn’s fecc. 

L. 483. 
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H1GHTS OF PERSONS, 


CrtAP*lI. pl&ce than A church or chapel wherein banns may be lawfully 
published, unless by special license; or knowingly and wilfully 
b d d without due publication of banns, or license from a 

wife”* an an having authority to grant the saine; or knowingly and 

wilfully *fconsent to solemmzation of marriage b^ a person not 
behig in holy orders. But in all other cases of fraud or false 
swearing,, or other irregularity, the marriage itself is valid, 
though the parties oHf^ding are liable to punishment, and a 
forfeiture of^property. The 10th section prohibits ^ny license 
being granted to solemnize %ny marriage in any other church 
or chapel than the parish church or chapel, &c. belonging to 
the parish, &c. w'he’rein suclr person shall have been resident 
fifteen days immediately before granting such license. It is 
not necessary that the license should contain any description of 
the parties. («) The ^6th section provides, that proof of actual 
residence of tlie parties is not necessary to the validity of the 
marriage, whether after banns or by license. (6) The 30th and 
31st section!l‘ provide, that the act shall not extend to the royal 
family, or to marriages of Quakers or Jews, (c) And by the 
53d section the act extends only to England, and marriages on 
elopements to Scotland are valid, (rf) 

In an action for criminal conversation, and in support of an 
indictment for bigamy, an actual ttiarriage according to law 
must be proved, (c) But in an action of trespass by husband 
and wife, for the battery of the wife, it is sufficient to prove 
mere reputation of marriage, {/) and that evidence a fortim'i 
suffices in an action against the supposed husband for necessa- 
ries furnished for the wife. 

A verbal promise to marry is sufficient, notwithstanding the 
statute agaipst frauds, to subject a party to an action for the 
breach; (g) und when in writing it need not be stamped ;(/^) 
and a bill lies to compel a party to admit his promise to marry. («) 
A promise of marriage by an infant does not subject him to an 
action, though a promise to an infant enables the latter to sue 
for the breach. (^) No bill in equity or other proceeding lies 


(a) Miiykaw v. Mayhew, 5: Phil. E.*C. 
13. 

(/>) See Tree v. Irwin, 2 Phil. E. C. 

(c) See Jones v. Robinson, 2 Phil. E. 
C. 285; Sel. N. P. Adultery’, 3, uotes 
15, 16. 

(d > Bui. N. F. 113 ; and Dodson’s Rep. 
of Sir Wni. Scott’s judgement in Doi- 
rimple v, Dalrimple, and 1 Ves. &t B, 112, 


114; 2 Hagg,54; 1 Hop. 334; SeJw, N. 
P. Adultery, 3, note 14. 

(«) 4 Burr, 2057 ; Phil. Ev. 7tb cd. 
206; Selw. N. P. 14, 16. 

(/) i Stra. 480. 

(gX 1 Stra. 34; 1 Ld. ifaym. 316. 

(h) 2 Stark, R. 351. 

(»> Forrest’s R. 42. 

(k) 2 Sira. 937; 2 M. fit S. 205 ; 6 
Taunt. 118. 
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to compel the specific performance of a promise to marry, (/) 
and a discovery that the intended husband ov wife is of bad 
character, is of itself a >« sufficient legal, ^excuse for rescinding 
the engagement, though a mere suspicion of the fact is not.(|r^) 
In order to support an^ action for th|e breach of a prcnnise of 
marriage, there must be evidence of an offer to marry on the 
part of the plaintiiF, and of a refusal bj^ the defendant, or there 
must be proof that the latter dispenseibwith any formal offer 
by declarii^ that it would be unavailing ; as whcl’e plaintiff’s 
father went to the defendant and^ asked him if he meant to 
fulfil his engagement to his daughter, and he replied certainly 
not,” this will suffice, and rendej ai^ oth^r offer or request un- 
necessary. (n) 

When there is considerable property in possession or ex- 
pectancy, it is usual by marriage settlement, or at least by 
articles, to vest the property in trfiste^ upon’ specified terms, 
usually for the benefit of the husband during their joint lives, 
and tlien for the benefit of the survivor for life, and afterwards 
for the benefit of children. If the feme fraudulently, after the 
commencement of a courtship followed by marriage, conceal 
her property from her husband, and have it conveyed to sepa- 
rate uses for her own benefit or at her disposal, the husband, 
even after ten years’ delay, and after her death, may by bill in 
equity recover such property, (p) If, as usual, by the terms of 
the marriage settlement the wife is to be abso/t^eii/ entitled to join- 
ture, she does not forfeit it by aduljery, (p) though she would, 
independently of such jointure, forfeit dower and all right to 
maintenance, iff) and by express stipulation, jointure and sepa- 
rate maintenance may be forfeited by any prohibited intercourse 
with a third person, (r) Parties, before they marry, should well 
consider the proper terms of settlement, to prevent/subsequent 


(0 4 Geo, 4, c. 76, s. 

(m) Holt’s C. N. P. 151 ; 4 Esp. R. 
^56 ; 1 Car. & P. 5^9. 

(n) 8 C. & P. 634; 2, D. & R. 65. 
If tlie intended defendant whoHy with- 
liold any communication whether he will 
fulfil his promise, then it may be neces- 
sary for some friend of the lady to address 
a letter to him, fixing and notifying time 
and place for celebrating the marriage 
ceremony, and that the lady will attend 
accordingly at some named bouse , in the 
neighbourhood, of the church ready to 
proceed there, and which notice should be 
accompanied with a request, that in case 
such time and place will not be convenient 
to him, then that he will appoint and no- 
tify some other time and place, within a 


named period ; and iii case he should still 
remain silent, it may be expedient to ob- 
tain a license, and that the lady attend 
at the first-named time, place, and bouse, 
ready to complete the ceremony, the cler- 
gyman being requested to be ready at his 
parsonage to attend upon notice. If llie 
proniiser should take no notice of tlie 
appoinimenr,*iior attend, then the cause 
of action will be complete. 

(o) 1 Russ. K. 485. 

(p) 3Cox^ P. Wm. 277 ; 2 Bar. & C. 
547; 4D.atR. 11. 

(q) 1 Stra. 647; 2 Stra. 706, 875; 6 
T. R. 603 ; 1 B. & Adolp. 2271 

{r) Lord Dormer v. Knight, 1 Taunt* 
417. 


CHAP. ll. 
II. Relativi, 
&c. 


1. Husband and 
wife.* 


Settlements. 
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CHAP. II. 
11. Kclative, 
&CC, 

1. Husband and 
wife. 

Deeds of sepa- 
ration illegal. 


discussion, so injurious to family union and iiarniony ; and 
though it mighj be difficult for the intended husband to sug- 
gest the possibility o£ the lady’s frailty, it would be expedient 
for his friends or professional mdviser fo provide for the possi- 
bility of so disastrous an kvent.(») 

. When once the contract of marriage has been solemnized, it 
is not l^ally competent to either party to bind themselves by 
a deed of separation f find no legal separation can take place 
except by act of parliam^t (that by sentence of divorce in the 
Ecclesiastical Court beingionly a mensa et thoro\ and though 
it has been frequently decided otherwise at law, (^) it appears 
now to be settled by the decision of the House of Lords that a 
prospective or any deed of separation (excepting so far perhaps 
aaitmay provide for children), is invalid, and may be set aside 
or treated as void, (u) This most important decision materially 
alters the supposed lawiarelative to deeds of separation, and in 
other Qollateral respects. 

A covenant not to sue for restitution of conjugal rights would 


(s) Jointure or pin nionej^ should be 
nmdwpaj'ablc oul^’ (him casta se gesserit, 
or to that etfccl, or lliat it shall continue 
payable only so long as the husband shall 
have no just cause to sue for a divorce; 
or it should be provided, that if the wife 
do any act which would /o?^eit dower, the 
whole jointure, or all hut a small part, 
sutficienl merely for ma]ptcnance, should 
cease. Such a stipulation would remove 
one powerful temptation to a profligate 
seducer, whilst the unqualiiicd right to 
pin money or large Jointure is calculated 
to render many women too sclf-suthcieiit 
and hidependent of their moral duties to- 
wards their husbands, and the certain 
ability to support their seducer frequently 
leads to the ctij^npletion of ruin, which but 
for that temptation might be prevented 
by mere prudential considerations. The 
intended husband himself might not ven- 
ture to suggest such a qualilication, which 
might suppose his sM'spicion of the charac- 
ter of his intended, but bis professional 
adviser might insist upon the propriety 
of the stipulation, and no part of the lady^s 
family could well take umbrage, for women 
as well as men may be perfectly virtuous 
and wholly averse to vice ^ at one period 
of their lives, when by circumstances thej' 
may at nnotlier become more prone to err, 
ana majr require protection even against 
themselves; and all marriage scttleraenis 
should be so framed as to guard against 
future indiscretion, as well of the wife as 
of the husband. Adultery forfeits all 
Tight to maintenance and all right to dower 
at common law, and there is no reason or 
{ifinciple why jointure should not also be 


forfeited ; 1 B. ^ Adoip. 227. As, how- 
ever, upon a divorce in the Lords, on ac- 
count of adultery of the wife, tlie husband 
is always required to make provision for 
her maintenance, lest by total destitution 
she should be driven to continue in a course 
of vice, it would be expedient to provide 
in the settlement in any event for a small 
allowance for that purpose; 4 D. & R. 17. 

(0 2 Bar. & Cres. 547. 

(w) Westmeath v. Westmeath, 1 Dow. R. 
New S. 519; Jacob’s R. 141, S. C. ; 
Ilcndley v, Westmeath, 0 liar. & Cres. 200; 
Durant v. Titleif, 7 Price, .577. It was 
held by the House of Lords, “ That ac- 
cording to the law of this country, mar- 
riage, as far as concerns the vinculum ma- 
trimonii, is indissoluble, and can only be 
dissolved by act of parliament. The con- 
tract between husband and wife is of the 
most solemn and sacred nature, not merely 
as regards themselves, but with reference 
to their children ; and it is by so much 
the more strange, that the doctrine should 
have prevailed, that the parties might, by 
agreement between themselves, destroy 
all the duties and obligations of that im- 
portant and sacred contract, not only as 
respected themselves, but their olfspiiiig 
also,” Westmeath v. Westmeath, 1 Dow. R. 
New S.519. This decision confirmed the 
reasoning of the Chancellor in the Court 
of Chancery, in Jacob’s Rep. 141, 142, 
143; and overruled FAwerth v. Bird, 2 
Sim. & Stu. S72, in equity ; and Jte v. 
Thurlow, 2 Bar. & Cres. 647", and other 
cases at law, in which actions on covenants 
or deeds of separate maintenance were 
sustaim?d. 
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be equally invalid as a deed of separation, (i?) Ecclesiastical 
Courts will not divorce on account of bad temper, harshness, or 
insulting language, except when accompanied with actual or 
threatened personal violence ; on the principle that when people 
understand that they must live tOgethSi*, they learn to soften, by 
mutual accommodation, that yoke which they know they cannot 
shake off ; they become good husbands Rnd good wives from the 
necessity of remaining husbands and* wives; necessity being a 
powerful master in teaching the duties; which it imposes, {x) And 
therefore the only sufficient grounde of separation are adultery 
or intolerable cruelty^ or guilt of an infamous crime, {y) or pre^ 
existing disabilities, which are considered as equivalent to frauds. 
Nor can a husband obtain a divorce on accoqnt of the adultery 
of his wife, if she recriminate and establish a cross charge, (z) 
As regards the protection of the person of the wife from in- 
jury by third persons, the same remedies and punishments are 
provided on her behalf as in the case of single individuals, ex- 
cepting that in all civil proceedings her husband must be a 
party. But besides these, the husband has his separate rights 
by virtue of the marriage. He may justify the defence of his 
wife by force, and when the wife’s life or person is in danger he 
may even kill the assailant, (a) and if she be injured so as to 
occasion his loss of her society or assistance, or expense, he 
may sue/>er quod consortium atnisit, (6). In respect of his 

interest in her fidelity and assistance, he m^y sue for criminal 
conversation, and if he were to detect the Jlagranie 

delicto^ the instantly killing him would at most, constitute man- 
slaughter. (c) If she be taken away or harboured she may be 
retaken, and he may have an habeas corpus, unless he has Been 
formally separated ; {d) or an action, after demand and refusal, 
may be supported for the detention, (e) If hpr ^chastity be 
solicited, the offender may be prosecuted in the Ecclesiastical 
Court; (/) or if there were a conspiracy to effect the same ob- 
ject, the parties may be indicted ;(^) and a suit may be insti- 
tuted by her husband against her for restitution of conjugal 


(v) Td. 1 Jacob’s R, 187. 

(j) Per Sir William Scott, iti V.mm v. 
EVcfWi, 1 Ifajj^ard’s R. 36; and see Oliver v. 
Oliver j Id. .304 ; Kirkirlan v. Kirkman, Id, 
409 ; Holden v. Holden ^ Id, 458 ; Hams 
V. HuiTis, 2 Hagg. R. 148; Warring v. 
Warring, Id. 154, 168 ; 2 Phil. £c. Cas. 
Ib2, S. C.;^aud per Dr. Lushington, in 
Neeld v. Nceld, 6 Dec. A.D, 1831; and 
see selections from those cases in 3 lila. 
Com. b;y Chitt^, 94, 95, in notes. 

(v) d Bla, C. 94, note (15); and sec 


Mr. Christian’s note of a decision to that 
efl't^t, Feb. myt, ante, 41, note (f), 

(z) 1 Ought. 317; Burn's Ecc. L. Mar- 
riage, XI. ; see 1 Bla. Cum. b^ Chitty, 
cli. XV,, and notes per tot. 

(a) 2 Rol. Ab. 546 ; 3 Bla. C. 3. 

(5) 3 Bla. C. 140. 

(c) 1 Male, 486 ; T. Raym. 212. 

d) Rex V. Mead, 1 Burr. 312. 

e) Willes’ Rep. 578 ; 6 T. H. 221. 

(/) 1 r. R. 6 ; .3 Bla. C. 645. 

(g) 3 Slate Tr. 519. 
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CHAP. II. riglits, and th« sentence is in effect perpetual imprisonment un* 

II. til she submit. (A) 

; ; A wife also, notwithstanding her coverture, hm in all cases 

1 . Hosbandand . . .1 i i i i .u • • • a 

wife. some rtghts, even as against her husband, and the injuries to 

Rights of wife, wliicli are remediable even at law. If her husban^ by ill 
usage or threats, place her life or person in danger, i^e may 
obtain sureties* to keep the peace, either by application to a 
justice of the peace or at the Sessions, or to the Court of 
King’s Bench, or to the Chancellor by articles of the peace and 
supplicavit ; (i) and she may even subject her husband to the 
payment of an attorney’s bill in enforcing such security against 
him, the same being considered necessary ; (A) and his implied 
contract to pay is themfore so violently presumed, that no 
evidence to the contrary will be admissible. So, an habeas 
corpus may be obtained at her own instance, if under improper 
restraint (thougH not at the instance of others,) to make her will 
or an appointment of her property. (/) She may also subject 
him to liability for necessaries, by purchasing them on his 
credit, if wrongfully withheld, (m) though not if she voluntarily 
leavip her husband without adequate cause, such as cruelty, (n) 
nor if she be guilty of adultery ; (o) or she may obtain an ox’der 
of maintenance from magistrates, unless guilty of adultery ; (p) 
or she may compel restitution of conjugal rights, by suit in the 
Ecclesiastical Court, (g) and alimony may be obtained in that 
court, (r) and wliich is also allowed by the legislature in 
passing a divorce bill on account of the adultery of the wife, 
for otherwise, from want, she might be driven to continue in a 
course of vice, (a*) If a wife sue her husband in the Consistory 
Court, and obtain a decree for alimony, and the husband then 
remove the cause into the Arches Court, the decree ceases to 
be legally fcinding, and a new decree for alimony must in strict- 
ness be obtained, but which will be granted by a short pro- 
cess without any fresh allegation of faculties, if the husband 
discontinue paying the alimony. (0 Ifr under such circum- 
stances, the husband continue making payments under such 
inoperative original decree, he will not be liable also to be sued 
at law for necessaries supplied to the wife w hile such payments 

(h) 3 Bla. C. 94. (n) 2 Sira. 1214 ; 2 Stark. R. 87. 

(i) Tunnicliff'* Caw, 1 Jac. & Walk, ( 0 ) t Bar. & Adol. 227. 

348 ; and poit, ch. viii. (p) Id. ibid. ; 5 Geo. 4 , c. 8 $, u. 3. 

(k) S Campb. 326 j 1 M‘CleI. & Y. (y) 3 Bla. C. 94. 

269 ; 1 P. Wm8.482. (r) 1 Bar. & Adolp. 851 5 1 Bla. C. 

XO 13 East. 173 ; 1 Chit. R. 654 ; 1 441 : 3 Bla. C. 94. 

Jac. & W. 94. (s) 4 Dowl. & R. 17. 

(m) 2 Stra. 1214 ; 3 Bar. &c Cres. 631. (t) 1 ^ Adolp. 801, 802* 
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were going on* though, if no such original decree of ahtnony 
had been made, the payments might have been considered 
voluntary ; and in the latter case, a Court of Law and jury might 
inquire and determine whether or not the payments were suf- 
ficient!^ proportion to the husband’s means. (u) 

A tarried woman also may acquire henejicial interests in 
property quite independently of her husband, I5y the interven- 
tion of trustees, either before or after marriage ; and in that 
ease* in a Court of Equity, she is considered in respect of that 
property as a feme sole^ so that sh% may by her contract (con- 
sidered as an appointment of the property) charge it ; and it 
is settled, that if a married woman give a bond or bill for a 
debt of her own, or of her husband or other person, her sepa- 
rate property will be liable in equity to pay it ; (v) though at law 
she can in no case be sued upon a contract entered into by her 
during coverture, unless her husband be civiliter mortuusy as 
where he has been transported ;(w) though'; if afteE the death 
of her husband, she expressly promise to pay, in consideration 
of forbearance of a suit against her in respect of her separate 
estate, she might be sued upon such promise even at law. (x) 

In general, every contract made with, or security given to a 
married woman, vests in her husband, and he may sue alone to 
enforce the contract ; ( y) but if a note be given to a married 
woman as administratrix, even by her husband and others, then, 
after her husband’s death, she may sue the latter, (») If a gift 
or legacy, w^hether specific or otherwise, be given to a married 
woman “ybr her own use, and at her own disposal^ without 
other words, this vests the beneficial interest separately in 
her ; («) and, in these cases, if no other trustee be appointed, a 
Court of Equity will treat the husband merely as a trustee, and 
compel him to act accordingly. 

The rights between parent and child result only from legal 
marriage, though, in some cases, as in that of a marriage be- 
tween persons too nearly related, the children are legitimate, 
unless the marriage be decreed void by the Spiritual Court 
during the joint lives of the parents, (6) In general* it is a 
settled rule, that a child born bcffore m*arriage, whether in 
Scotland or England, does not become legitimate by subsequent 

(u) 1 Bar. & Adolp. 801, 802. (x)5 Taunt. 362 ; iBar. & Adolp. 811. 

(v) 17 Vea. J. 366 ; 1 Bro. P. C. 16 ; (j^) 10 Bar. & C. 558. 

3 Madd. R. 387; Binghum v. Jones, at (s) 2 Bar. & Adolp. 447. 

Rolls, A. D. 1832 ; Chitty ott Bills, 8 ed. (d) 1 Turner and Russel’s R. 222. 

791; 4Ru8s.E.112. (5) Cro. Jac. 186; 7 Co. 43 ; iBla.C. 

(w) 8 T. R. 51.5. 440. 
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marriage of the parents, so as to enable such child to inherit 
lands in England : (c) and the term ^^childy^ in a deed or will 
without other words, is always considered as confined to legu 
timate children'^ {d) And, therefore, although an illegitimate 
child has been expressly named and described in a"|prill as 

Elizabeth, the daughter of A. B.,” yet if a subsequent inde- 
pendent bequekt of the residue to all the children of A. B. 
generally, without expressly repeating the name of such illegiti- 
mate child, she could not take any part of the residue, (e) 
Hence the necessity for gft^at care in bequests to illegitimate 
children, very distinctly to designate the precise objects, and 
also to provide for the maintenance of such children until they 
attain full age. 

For legal purposes, registers of marriages, births, christen- 
ings, and deatlis, are not essential in trial ; and important only 
to assist in evidence in case of futui^e discussion, whether or 
not the event has taken place ; and they are only receivable in 
evidence when made by recognized authority ; and it has been 
held, that the entry of the birth of a dissenter’s child, in a register 
kept for that purpose at a public library, is not evidence ; and 
entries in the Fleet books are not received except as declara- 
tions, nor an entry in the register of an ambassador’s chapel ; 
and r^ord Kenyon is said to have rejected a re^gister of baptism 
in Guernsey, on the ground of the ecclesiastical jurisdiction 
not extending to that island. ( /') Shortly after the birth of a 
child, it is expedient, though not legally necessary, to register 
in the parish books the time and place of its birth and name, 
and sometimes the particular additions of his parents, and to 
have two or more young and disinterested relations to write 
their names, attesting the truth of the entry; to which, for 
purposes of pedigree, resort may afterwards be had in evi- 
dence. But such entry in the parish books will not be in 
general allowed, unless a regular christening has taken place, 
upon which certain fees are paid, and which may be one reason 
why the production of the entry made by proper authority, or 
of a verified copy, may be received as prima facie evidence of a 


(c) 4 Wils. fie Shaw, ' sap *, 5 Bar^ fit 
Cres. 438. The attempt to alter this rule 
gave rise to the celebrated declaration of 
the Barons, ** ^olimus leges Anglice mu- 
tariJ\ 

(d) 1 Russ, fie M^l, 581; Harris v, 
Lloyd, 1 Turner Sc R. 3lS, 314,where the 
Chancellor said, I have not the least 
doubt that this testator by the words * all 
and every the child and children of my 
son, S. H.,* meant his illegitimate children; 


but I am clearly of opinion, that there is 
not enough upon the face of the will to 
authorize roe to carry that intention into 
effect.’* And see 5 Vescy, 530. 

(<?) 1 Russ, fic Mylne, 581 ; but see 
Wilkinson v, Adatns^ "l Vesey and Beafnes, 
469 ; and see Harris v. Lloyd, 1 Turn, fic 
Russ. 310. 

(/) parte Taylot', 1 Jac- fic W. 483, 
and cases there cited. 
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regular christening having taken "place at the time therein 
mentioned. But it has been held, that a statement in the entry 
of the time of the hirth is not of itself evidence to fix the pre- 
cise time of that event, because such entry being a mere state- 
ment o|,a past or bygone event, affords mere hearsay proof ; (A) 
and the evidence of the mother or the m'onth nurse, or other 
attendant, is in general required to prove the precise time of 
hirth^ especially as juries are frequently much inclined not to 
give effect to a plea of infancy. It is advisable also, to make a 
correct cntrif in the family Bible of the births and other family 
events, and have the same simultaneously attested by two or 
more relations, because they are generally received as genuine 
evidence, vidien made by parents at or about the time of the 
birth, even when made under suspicious circumstances; and 
the suggested witnesses may refresh their memory, and give more 
certain and positive evidence as to the precise date, by referring 
to their own recognized entry made at the very time. (/) 

A father has such an interest in tho person of his child, 
that at any age he may justify his defence even by forcible 
means, {k) He has a right to the custody of his infant son and 
daughter, and may legally retake them, and may have an habeas 
corpus to restore such custody, (/) and may support trespass 
for taking him away, or detaining or injuring him, or debauch- 
ing his female child whilst generally resident with lumper quod 
servitium amisit, {m) but not in respect of the mere parental 
right ; (w) and for merely taking away or injuring a child, no action 
can be supported, unless it occasion an actual loss to the 
parent, for in strictness no damages are recoverable in any 
case for an injury merely to parental feelings ; (o) and yet it lias 
been held to be no ground for a new trial that the judge, in an 
action for debauching a daughter, admitted evid^nefe of a pro- 
mise of marriage, though such proof probably increased the 
verdict, without evidence of any real greater damage to the 
parent in the character of master. ( p) So the taking away a 
daughter under the age of sixteen, {q) or the stealing of a child 
under the age of ten years, (r) are punishable, the former as a 
misdemeanor, the latter as a felony. 


ih) .I Stark. Rep. 63 ; 5 Bar. & Cres. 
508 ; Roscoe Ev. 92, 93, 195, 196, 197. 

(i) See a strong case, Berkeley*s case, 
4 Campb. 401 ; Cowp. 691. 

(k) « Rol. Ab. 546. 

(0 4 Mooie. 366 ; 7 East, 679. 

(w) 3 Burr. 1878; 6 Esp, R. 32. 


(n) 4 Bar. & Cres. 660; 3 Bla. C. 140, 
note (28), and 143, note (30). 

(o) Flemington v. SmittierSf 2 Car. & P. 
292 ; 4 B. & Cres. 660 ; 7 Dowl. & R. 
133, S.C. 

(p) 3 Wils. 18. 

Iq) 9 Geo. 4, c. 31, s. 20, ante, 40. 

(r) Id. s. 21, ante, 41. 
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The parent has also in general a right to direct and controul 
the education and care of his child, as to compel him to receive 
his education at a pai'ticular school or college, and to delegate 
that care to other proper persons, and a Court of Equity will 
lend its aid so as to enforce obedience ; (s) and it is an esta- 
blished doctrine that a parent may j listify the correction of his 
child either corporally or by confinement ; and a schoolmaster^ 
under whose care and instruction a parent has placed his child, 
may equally justify similar correction, (f) But the correction 
must be moderate, and in a^proper manner, (w) 

At law the judges will, upon an habeas corpus, interfere when 
the father has been guilty of cruelty or personal ill usage to his 
child, but unless there is some circumstance of thaf nature, the 
judges at law will not interfere, (ar) But in Courts of Equity, 
especially upon a bill filed, or where a suit is pending in that 
court, a much more extensive jurisdiction and controul over 
parents exists and is exercised. Such jurisdiction has long been 
exercised, but was not finally established until the recent de- 
cision in the Flouse of Lords, by which it was settled that the 
Chancellor may not only controul the father^s power over, but 
even his intercourse with his children, in all cases where, in 
the exercise of his sound discretion, he thinks it essential for 
the interests of the infant that he should so interfere ; as where 
the parent is guilty of gross immoral conduct, and inculcating 
bad principles' into his child, (y) The King is the parens 
patrite^ and the Chancellor representing him has jurisdiction 
over the care of cwry infant in the kingdom, although, as it has 
been judicially observed, the Court of Chancery only, in fact, 
exercises jurisdiction over infants having property^ because the 
court has not funds of which it could take upon itself the 
maintenan^ of all the children in the kingdom. (2) Nor is the 
exercise of this essential jurisdiction limited to instances in 
wdiich the conduct of the parent has been cruel or immoral ; 
it is also exercised in cases in which their general education or 
their pecuniary interests are concerned. («) And such regula- 
tions may be imposed as, under each particular case, may be 

('«) 1 P. Wins. 702 ; 2 Wms. 117 ; singing at privati^arties without his leave. 
4 Bro. C. C. 101, pott, MS. 

(t) Coni. Dig. Pleader. 3 M. 19; Hawk. (u) Id. ibid, 

c. 60, s. 23, and c. 62, s. 2,— ch. 29, (t) See 1 Jacob’s Rep. 251, note (ft), 

s. 5. See valuable observations of Dr, (y) Wellesley WeHesley, and WelleUey 

Johnson on the right of a schoolmaster to v. Duke of Beaufort, 1 Dow. Rep. New S. 
correct his pupil, upon which Boswell 154 ; 2 Bligh’s kep. New S. 124 ; 2 Russ, 
made an able argument in the House of R. 1 ; 2 Simon’s R. 35 ; 1 Jacob’s R. 245. 

Lords in defence of his client, in Boswell’s (j) Per Lord Chancellor, in Wellesley 

Life of Johnson. But a master has no v. Duke of Beaufort, 2 Russ. R. 21. 
right to flog a choir hoy of a cathedral for (a) 1 Jacob’s R. 245, 254, 264, note (6). 
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best for the interests of the child, without unnecessarily inter- 
fering with the paternal rights of the parefit. (fj) 

Where a father applied to the Court t)f Chancery, praying 
that his three female children, aged nineteen, fourteen, and 
twelve, might be delivered up to him by an aunt, who was guardian 
of their fortunes, under the will of thfir grandmother, with a 
discretionary trust for their maintenance, and 'with whom he 
had permitted them to reside for a long time, the court under 
the circumstances refused the application, although there was 
nothing established against the mdral conduct of the father; 
but it appearing that his situation was such that he could not 
educate the children in a manner suitable to the property which 
they derived from the bounty of their grandmother, (c) With 
respect to the mode of exercising this jurisdiction, although the 
Chancellor may have jurisdiction upon a writ of habeas corpus, 
yet it is preferable to proceed by petition, or to constitute the 
infiint a ward of court, (d) 

If the father withhold maintenance^ ar magistrate may make 
an order of maintenance, observance of which may be enforced, 
or the violation punished by indictment ; (e) and if a father 
withhold proper necessaries from his infant child incapable of 
supporting itself, he might be indicted for bis neglect at common 
law. (y’) But the mother, whilst her husband is living, could 
not be indicted, because she is not legally bound to provide 
necessaries, {g) And no action for necessaries can be sustained 
against a parent (as it may against a husband) unless there has 
been a contract to pay it, (li) which, liow^ever, is usually inferred 
upon very slight evidence. Where proper maintenance {ind 
education are withheld by a parent from a child in the higher 
ranks of society, the only efficient remedy is by application to 
the Court of Chancery, (i) • * 

Gifts, bequests, or devises to infants by relations or friends, 
are too frequently made quite independently of the controul of 
the parents, and even without any condition, and hence the de- 
moralization of so many young men, who at too youthful an age 
are induced to consider themselves independent of their parents, 

and so far from being influenced by their moral injunctions, 
» •*_ • 

(/>) 1 Jacob’s R. 1245, 254,264, note (ft), 650; Rear v. Squire and wif e, 1 Russ, 

where see several instances of particular C. C. 16. 
niodiiications. (g) Id. ibid. 

(c) Lyom v. Bltnhin, 1 Jacob’s R, 245. (ft) 4 East, 84 ; 5 Esp. R. 131 ; 1 Car. 

(d) Id. 254, note (ft). & P. 1, 5 ; 2 Car. & P. 82 ; 7 Dowl. & R. 

(e) 43 Eliz, c. 2, s. 7 ; Burn’s J. Poor; 6l2. 

1 Russ. R. 23. (^i)Wellesiey v,J)itke of Beaufort, 2 Russ. 

(/) Rex V. Friend and, wife, Russ. & R. 23. 

Rj* C. C. 20 ; Rer v. Rid/ei/t 2 Canipb. 
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scarcely treat them with ordinary respect. No such unqualified 
donations should made or allowed to kave effect, and the 
actual receipt of any benefit should be made to depend upon 
proper conduct towards parents and guardians, whether testa- 
mentary or appointed by the Court of Chancery, until an age' 
when the influence of education and habit will probably have 
secured the cohtinuation of good conduct. 

When a parent, relation or friend, apprehends that the im- 
providence of his donee may dissipate any property given to 
him, he may by very exprhss terms in his deed or bequest, so 
modify his donation as to prevent the benefit passing to credi- 
tors ; but very great care must be observed to introduce such 
express terms as will legally operate to deprive the creditors of 
their general right to the distribution of their debtor’s pro- 
perty. (A) Where a bequest of the dividends of stock to a 
nephew was solely for the maintenance of himself and his 
family^ declaring that such dividends should not be capable 
of being charged with his debts or engagements, and that he 
should have no power to charge, assign, anticipate or encumber 
them ; and that if he should attempt so to do, or if the divi- 
dends, by bankruptcy, insolvency or otherwise, should be 
assigned or become payable to any other person, or be, or be- 
come applicable to any other purpose than for the maintenance 
of the nephew and his family, his interest therein should cease^ 
and the stock be held upon trust for his children^ and after- 
wards the nephew took the benefit of the Lords’ Act, (1 Geo. 4, 
c. 119,) and some years afterwards the testator died; it was 
held, that such insolvency, under the latter terms of the bequest, 
operated as a forfeiture of the life interest given to the nephew 
by the will.(i) But if in a bequest to trustees, for the benefit 
of a son, ihere be merely a prohibition against his alienation, 
without any clause of cesser or bequest over, then if he become 
bankrupt his assignees will be entitled. (A) And sq if the clause 
of forfeiture extend only to alienations in facty and do not pro- 
vide against alienations by operation of law, then also if he 
become a bankrupt his assignees will become entitled. (/) The 
clause miiy be, that in the event of any commission of bank- 
ruptcy, or any discharge uhder an insolvent hct, or even of pro- 
cess issuing, the annuity shall cease; or in the same form as in 


(/{) See a form in 6 T. R. 014, and took no interest, 
other cases cited 1 Russ. & Milne’s H. (i) 1 Russ, & Mj'Ine’s R. 364. 

368; where it was held, tliat in coiisc- (/c) Id. 395, 

qucncc of the express stipulation, creditors (1) Id. 690. 
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clauses of re-entry in leases in case of insolvency, and as also 
as in the other cases above referred to. 

It may be proper here to notice some rules observed in 
Courts of Equity, in giving or refusing eftect to what are termed 
family arrangements^^ and by which, between a father and 
a son, or between brothers, an agreepient has been made to 
dispose of property in a different manner to tliat which would 
otherwise take place. In these cases frequently the mere rela- 
tionship of the parties will give effect to bargains otherwise with- 
out adequate consideration, and ^liough it is an established 
principle of Courts of Equity, that in dealings between attorney 
and client, guardian and ward, and in the purchase of rever- 
sionary interests, the purchaser is bound to show that he has 
given the full consideration, (w) yet in family arrangements it is 
otherwise. The Court will not view transactions between father 
and son in the light of reversionary bargains, but will regard 
them as family arrangements^ though with a reasonable degree 
of jealousy, so as to prevent the influence of a father surprising 
his child, when just of age, into an improvident arrangement; 
and they will not look into all the motives and feelings which 
might actuate the parties in entering into such arrangements. 
There may be considerations in such cases which the Court 
could not possibly reach. It might be conducive, for instance, 
to the best interests of the parties, the son as well as the father, 
that the father should be enabled to educate all his younger 
children in a liberal way, and which might justify his requiring 
his eldest son to give up part of his interest fcfr that purpose, 
so that his brothers and sisters may be so brought up and edu- 
cated, and placed in such situation as to do him credit in the 
world, (w) And therefore, where a father being tenant for life, 
with remainder over to his first and other sons successively in 
tail male, persuaded his eldest son, soon after he attained 
twenty-one, to join in a recovery, and an annuity was secured 
to him during his father^s life, and parts of the estate were 
limited to the father in fee, and the residue of them were 
resettled, the son taking back an estate for life, with re- 
mainder to his first and other sons in tail general, remain- 
der to his daughter in tail general; it was held, that this 
transaction was to be considered as a mixed case of bargain 
and sale, and of family arrangement, and^ that the eldest 
son having died without issue, his brother was bound by the 
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(m) 6 Ves. 266; 17 Vcs. 20; 1 Turn, («) Per Lord Chancellor, 1 Turn, fic 
^ Hu8s. 9. Russ. 13, 
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CHAP. II. arrangement, and the Court of Chancery refused to set aside 
II. R^l^ative, settlement as obtained by undue influence, (o) So an agree- 
« P rent nd between two brothers to divide equally whatever property 

child* * they might receive from their father in his life-time, or become 
entitled to under his will, or by descent or otherwise from him 
or from a third person, is not contrary to public policy, but will 
be enforced in equity, though it was insisted that it was a fraud 
upon the intention of the father or third person, to divide that 
which he might intend one alone should solely enjoy, for the 
latter might, if he thought fit, have so qualified his donation 
by express restriction, and not having done so, he left his donee 
at liberty to do with the property as he thought fit.(/>) So in 
equity, where an agreement has been made in consideration of 
natural love and affection, or from meritorious motives to save 
the peace and honour of a family, as with a view to conceal 
the illegitimacy of an eldest son born before marriage, and his 
brother afterwards, the execution of it will be decreed, (y) 

Child’s proper- With respect to t/te property of his child, a parent acquires 
no interest therein whilst living, and is, if of sufficient ability, 
bound to maintain such child, though the latter have separate 
property ; but if the father be not of ability to maintain or edu- 
cate his child on a scale according with such separate property, 
then, if the infant’s income arise out of personal estate, and do 
not exceed 300/. per annum, or if the aggregate income of two 
infant children do not exceed 600/. per annum, the Court of 
Chancery will, on his or their petition for the allowance of 
maintenance, affd without any formal bill being filed, and on its 
being established that the father is not of sufficient ability, order 
such pyper allowance for maintenance as the Master shall ap- 
prove ; (r) but when the income proceeds from real property, 
maintenance Ifas been refused upon petition without bill, unless 
the yearly income be under 100/. {s) Where a father has de- 
serted his child, and is not of ability to maintain him, the Court 
of Chancery will, on petition, make an order referring it to the 
Master to approve a proper person to act in the nature of a 
guardian, and to inquire whether it will be for the benefit of the 
infant that a certain sum should be raised out of the property 
to w Inch he is absolutely entitled under a will, and upon the 
Master’s report that it is for his benefit, and with the consent 

(o) Twedddl v. Twedddl, 1 Turn. & Tr. Eq. ^^2. 

Russ. 1. (r) Ex parte Larkin, 4 Russ. 307. 

(;>) IVethercd v. Wethered, 2 Sira. 183 ; (s') In re Sir Wm, Moleswarth, 4 Russ, 

and IlnnvooU v. Took, Id. 19*2. R. 30B. 

(9) 1 Atk.2; 2 Vt s. 11; and 1 Fonbl. 
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of the executors of that will, the court will order the sum to be 
raised accordingly, as for the purpose of sending the child over 
to the East Indies, where his mother resided and was willing 
to maintain him ; but the court would not order the reimburse- 
ment to the executors of a sum previously expended without 
the order of the court, though for necessaries, if) But where 
their mother, who had no fortune, had incurred debts in main- 
taining her children, an order was made for the payment of such 
debts out of their property ; (w) and a prospective order was 
made for payment of necessaries an3 education out of dividends, 
though the principal did not vest till the infants came of age. (i ) 


The rights between guardian and ward much resemble those 
between parent and child. A father may, by 12 Car. 2, c. 24, 
appoint a testamentary guardian, and it njay be advisable 
therein to prescribe the course of education, unless the parents 
prefer reposing entire and unlimited confidence in the discretion 
of the guardian. ( ?/) The Court of Chancery will assist a 
guardian in compelling his ward to obey his legal desires, and 
where an infant persisted in going to Oxford University instead 
of Cambridge, contrary to the direction of his guardian, the 
court sent a messenger to compel his return to Cambridge, (z) 
It has been considered to be an indictable offence at common 
law, and, independently of the above statutes, to abduct a ward 
from the custody of the guardian with intent to marry her, (a) 
and the marrying a ward subjects the husband to imprisonment 
in the Fleet, (b) and from which he will not be Released without 
making a proper settlement ; (c) and such release does not neces- 
sarily follow even after a proper settlement has been made, (d) 
nor even on tne husband’s attaining age. (e) 

If the guardian misconduct himself, he may be removed, (jf) 
A guardian having the delegated controul over his ward, may 
legally detain her clothes, if he discover that she is about to 


(t) In re England, 1 Russ. & M. 499. 
(m) Ex - parte Swift, 1 Russ. & M. ;)75. 
(a) Ex parte Chambers, 1 Russ, & M. 
577. 

(y) See 3 P. Win. 51, post, wlwc, 
from want of express direction in the will, 
a suit in Chancery became necessary, tlie 
father, a Presbyterian, having appointed 
a clergyman of the Church of England 
and two Presbyterians testamentary guar- 
dians to one of his children, and the for- 
mer thinking it his duty to inculcate 
church principles, and the two latter their 
own, and the Chancellor decreed in fa- 
vour of the latter, the other near relations 
of the child being Presbyterians, and the 
presumption being that the lostulor must 


have intended that the child should be 
educated in the same. 

(z) 1 Stra. 167; 3 Atk. 721. 

(a) 1 East’s P. C. 459. 

(4) 8 Vcs.^4 ; 3 P. Wins. 1 16 ; 5 Ves. 
15 ; 6 Ves. 572 ; 16 Ves. 259. 

(c) 1 Ves. J. 154, The costs of such 
settlement may be allowed out of the 
ward’s property, if the husband were not 
guilty of any aggravated misconduct, and 
have no property. Anonymous, 4 Russ. 
R. 473. 

(d) 8 Ves. 74. 

(e) Id. 386. 

(/) 1 RIa. C.462, note 0 ; Id. note 11 ; 
2 P. Wtps, 561. 
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CHAP. II. elope ; (g) and, in the case of a ward in Chancery, the court 
^ ' retains jurisdiction after the ward comes of age as long as pro- 

~ 7 ; perty remains in court ; (h) and when two guardians of an infant 

. 3 . Guardian i ^ / n , , 1 . 

and ward. have been appointed by the court and one dies, the guardian- 
ship does not survive, but fresh guardians must be appointed, (i) 
When the personal property of infants is very small, as pensions 
of 15/. per annum each, the Court of Chancery will, upon affidavit 
that the children are living with their aunt, and on her petition, 
appoint her to be guardian, with liberty to receive the pensions, 
without incurring the expense of a reference to the Master, (k) 


4 . Master and 
apprentice. 


With respect to the rights and liabilities between master and 
apprentices and their injuries and remedies, this relation should 
be constituted by deed, and with more care and explicit stipu- 
lation than are usiially adopted, and in such deed an adult party 
should covenant for the good conduct of the apprentice, who, 
being himself usually under age, could not be sued for his mis- 
conduct. (/) Unless the relation of master and apprentice be 
duly constituted, there are cases in which the former cannot sue 
for the abduction of the latter ;(w 2 ) though in general a third 
person cannot protect himself from liability to an action for se- 
ducing away or detaining an apprentice or servant per quod, &c. 
by setting up any formal objection to the contract of appren- 
ticeship or hiring whilst the service under it was continuing, (») 
and the apprentice himself is liable to be punished for running 
away, although the indenture be voidable, as he ought to have 
first avoided the'm by a reasonable notice, (o) The master has 
such .an interest in his apprentice, that he may defend him with 
force, (;;) and he may maintain an action for the battery, debauch- 
ing, or injury of his apprentice, if any loss of serfice ensue; (g) 
so if the apprefttice be harboured after request, he may retake 
him or support an action for the detention, (r) or he may sue 
the third person who covenanted for his services, {s) But a 
master cannot at his own instance have an habeas corpus for his 
apprentice who has been impressed, (t) for the statutes only au- 
thorize that writ at the instance of the party imprisoned^ (u) 
When, however, an apprentice has been impressed, the Chief 


(g) 1 Car. & P. 101. 

(h) Austen v. IJalsey, 2 Sim. & Stu. 

1?.S. 

(*) Bradshaw v. BradshaWy 1 Russ. R, 
528. 

(h) Ex parte Jones, 1 Rnss. R. 478.; 
and see ante, 68, 69, and 4 Russ. 307,:308. 

(0 Cro Car. 179 ; Dougl. 518 ; 3 B. & 
Aid. 59 ; 6 B. & C. 686, 

(m) 4 Taunt. 876, 

(//) 2 Hen. Bla. 511 ; 7 T. R. 310 ; 


1 Anstr. ^^.'>6. 

(«») 6 T. R. 652 ; Cald. 26 ; 3 M. & S. 
189. 

(p) 2 Rol. Ab. 546. 

(<?) 6 T. R. 652. 

(r) Id. ; 7 T. R. 310, 314. 

(s) Dougl. 618. 

(0 6 T. R. 497 ; 7 T. R. 545 ; 5 East, 

38. 

(«) Id. ibid. ; 31 Car. 2, c. 2 ; 56 G. 
3, c. 100. 
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Justice hRs power to issue his warrant on the application of the 
master, especially when no access can be had to the apprentice 
himself. («?) 

If an apprentice be disobedient, he may be moderately cor- 
reeled by the master himself, (w;) but not by any delegated 
party ; (a?) and,;; the master is entitle(| to all the apprentice’s 
earnings, however considerable, in case he sh&uld wrongfully 
absent himself, iy) 

As one of the objects of apprenticeship is correction and 
amelioration of morals, as well aS continued instruction, the 
absence or other misconduct of an apprentice is no adequate 
ground for the master wholly discharging him, and upon the 
apprentice’s return the master’s covenant to instruct continues 
in full force till the end of the term, unless specially provided 
otherwise ; and which provision should be introduced. («) 
But in case of robbery by an apprentice, or any continued 
gross misconduct, magistrates wdll, on the application of the 
master, usually discharge him from continuing liability. (Z>) 

On the other hand, an apprentice has rights and duties. He 
may defend his master with force. (c) If his master withhold 
maintenance a magistrate will enforce it ; (d) magistrates at ses- 
sions may also enforce proper instruction ; (c) and disputes 
between them may be settled, with the consent of the master, 
either by a single magistrate or at sessions ; (y* ) and magistrates 
and a Court of Equity will, in some cases, enforce a return of 
premium or a just proportion. (^) If a master, by cruelty or 
starvation, cause the death or endanger the life of his appren- 


CHAP. II. 

II. K|£LATIV£, 
&C. 


4. Master and 
apprentice. 


(ij) Ante, 70, noH (t), and post. 

(w) 1 Uiir. & C. 469 ; Cro, Car. 179 ; 
2 Slu>w. 289 ; ajite, 64, as to tlie correc- 
tion of a child. 

(i) 9 Coke, 76. 

{y) 1 Taunt, 112; 3 M. & S. 1 ; 4 

Taunt. 870 ; 1 Bla. C. 453. 

(s) Winstm v. Lewin, 1 Bar. & Cres, 
460 ; 2 Dow), & R. 465. 

(a) A clause lui^lit be inserted as fol- 
lows, ** Provided alwa^'s nevertheless, and 
It is hereby covenanted and agreed by 
and between the said parties, that in case 
the said apjircnticc shall at any time or 
times hereafter be wilfully guilty of dis- 
obedience or misconduct towards his said 
master, or any of bis family or servants, 
and ins said master shall give notice thereof 
in writing to the said E. F. (the person 
bound for the apprentice) then if the said 
apprentice shall, after the said E. F. shall 
have received such notice at least twenty- 
four hours, again be wilfully guilty of tiic 
like, or any other misconduct towards his 
said master, or any of his family or ser- 


vants, then it shall he lawful for his said 
master immediately whtjly to discharge 
such apprentice from*l)i8 said service, and 
it shall or may be lawful for him, theiice< 
forth, during the residue of the said 
term, wholly to refuse to maintain, in- 
struct, or receive his said apprentice, and 
shall not be required to return any part 
of the said premium.’’ 

Q}) See Bum’s J. Apprentice. 

(c) 2 Kol. Ah. 516. 

(t/) 20 Geo, 2, c. 19 ; 4 Geo. 4, c. 29. 

Burn’^J. Apprentice, VI. 

(J ) l^urn’s J. Apprentice. 

(*{•) Id. ibid. ; Chit. Eq. Dig. 74. In 
a late case, Peake v. Hheppard, in the 
Mayor’s Court, London, 3l May, 1831, 
after citing “ Bohun’s Privilegia Londini/’ 
to show that a master has a right to turn 
away an apprentice who has been guilty 
of tiieft, the court decided, upon a bill 
filed for restitution of a premium of 2()L 
to the father of the apprentice, that only 
51. should be icturncd. 
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tice, he may be indicted; but as tliere is no obligation on a 
married woman to, provide food for an apprentice, a wife, 
though /oro conscientice, perhaps, equally guilty, would not be 
punishable fop merely withholding requisite food. (4) 


5. Relation of , The relations of mastfr and servant^ and master and cleric^ 
vLnt,clc^ materially differ from each other, and require distinct consider- 
ation. With respect to servants^ they are of various descrip- 
tions. First, servants in husbandry and labourers : secondly, 
those in particular trades ; and thirdly, menial servants. The 
two former are by i)articular statutes placed under certain 
salutary regulations, but unfortunately as yet magistrates have 
no controul over inenial or domestic servants, (/) though a de- 
scription of persons to whom some summary remedies and 
punishments might be well ajq)lied. There is one general law, 
however, applicable to nil servants, namely, that if hired for a 
year, and if they have duly served during that time, they 
acquire a settlement in the parish in wdiieli the last forty days’ 
service and sleeping took place ; {k) and, therefore, in order to 
prevent a charge upon a parish in which a master resides, it 
has become a practice, legalized by decisions, {1) purposely to 
hire servants for less than a year; and sometimes leases ex- 
pressly stipulate that tenants shall so hire, on purpose to avoid 
burthening the parish with fresh paupers. 

1 . Servants in Servants, labourers, and workmen in husbandry^ are placed 
luisijcindi^. several statutes under the controul of magistrates, who have 

power to reguliete their hours of work and amount of wages, 
Under controul and ^ of Compelling the payment, and requiring the payment 
in money and not in goods, and prescribing punishment for 
misconduct of such servants, {m) The 20 Geol 2, c. 19, has 
been considered to extend to every description of labourer, {n) 
yet none of tlie acts extend to menial or domestic servants, (o) 
and those affording magistrates jurisdiction to decide upon the 
subject of wages seem only to extend to those labourers with 
reference to whom the justices had power to make a rate of 
wages fp) nor do they extend to any case where work is done 
under a contract for a certain sum, or when the hours of work 
are entirely in the discretion of the contracting party. (^) In 


(/t) Ucx V. liidley, 2 Campb. (>;)0 ; Rex 
V, Friend ^ uuje^ Kuss. lly. C. C. 20, 
«nd i»ce Rex v. S(]uire ^ tvife, 1 Russ. 10. 

(i) Rex V. Braniptnn, Cald. 11 ; 'I he 
Kinfr V. IiuUcott,6 l\ II. Diib'j SEust.l 13. 

(^k) See Bum’s J. til. Poor, 318 to 423, 
819. 

(0 Re,i V. JJouffhlon, Foley, 13? ; 1 
Sti a. 85 ; Burn’s J. Poor, V, iiinlh sub- 


division. 

(m) See Burn's J. tit. Servants. 

(n) ].owther v. East Radnor, 8 East, 
113. 

<t>) 77ie King v. IJvUcott, 6 T. R. 583. 

(p) Brmwell V, Penneck, 7 Bar. & Cres, 
556. 

(q) Lancaster v. Greaves, 9 B. & C. 628 ; 
lJurdxf V, Ryle, Id. 603. 
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cases of that nature magistrates cannot legally interfere, and 
any balance of wages must be recovered ^by action. Thus 
the acts do not extend to a person being employed by an attor- 
ney to keep possession of goods seized under n. fieri facias^ii') 
nor to a person who has entered into a written contract to do 
certain work on a road within a certaip time, for a certain sum, 
he not being working for wages, (s) 

In cases witliin the act 4 Geo. 4, c. 34, a magistrate can- 
not both commit for punishment an^ also discharge the servant, 
as he is only authorized to discharge from service in lieu of 
punishment. (/) Servants in husbandry are very generally 
hired by the year, as from Michaelmas to Michaelmas, and this 
is an entire hiring for a year;(?/) and, unless otherwise stipu- 
lated, no wages are payable until the end of the year, (a) 

A master cannot, by way of correction, even moderately 
beat his servant^ or labourer in husbandry, or otherwise, as he 
might his child or apprentice ; and if he do, the servant may 
lawfully depart, or obtain his discharge, by application to a 
justice, (y) and support an action for the battery. There is, 
however, an exception as to twb descriptions of servants, viz. 
sailors ( 2 ) and soldiers, (a) allowed from the necessity of larger 
powers to preserve discipline and prevent mutiny. If a sailor 
be guilty of disobedience or disorderly conduct, the captain of a 
king’s ship, or master of a commercial vessel employed in com- 
merce or trade, may lawfully correct him in a reasonable 
manner. It is said, though incorrectly, that his authority in this 
respect is aqalogous to that of a parent ovet his child, or a 
master over his apprentice or scholar, {b) A master, on his 
return to this country, imiy be called upon by action to answer 
to a mariner, who has been beaten or imprisoned by him during 
a voyage ; and, for the justification of his conduct, *he should be 
able to show not only that there was a sufficient cause for 
chastisement, but also that the chastisement itself was reason- 
able, for otherwise the mariner may recover damages propor- 


(»•) lhamwell v. Penneckf 7 Bar. & C. 
636. 

(\s) iMncu&ter v. Greaves^ 9 B. & C. 628. 

(t) Lancaster v. Greaves, Chit, Col. 
Slat. 874', ei supra. 

(u) 2 Starli. H. 257 ; F. N. B. 168. 
(x) 1 Bla. Com. 425 ; Bex v. Whiille- 

bur If, 6 R. 467, per Lawicnce, J. 

{y) 1 Blu. Com. 428; F. iV. B. 168; 
1 Bar, & Cres. 469. 

(a) Abbott on Shipping, 160. 

(а) Bui. Ni. Pri. 19 ; 2 Caiy^ P.148. 

(б) Abbot on Shipping, 16(>^ cites Ca- 


.saregis Disc. 136, n. 14, cited hy 
Valin on the French Ordinance, tom, 1, 
449- See al*o Ordinances of Phil. 2, A.l). 
1563; 2 Mag. 19; Molloy, book 2, c. 3, 
s. 12 ; and the case of IFtf/son v. Christie, 
2 Bos. & P. 224. But tliere is no such 
analogy, the implied authuriiy of a parent 
or master of an apprentice' to correct is 
merely for the moral improvement of the 
child, or apprentice, that of a master of 
a ship is merely to secure .subordiuatiuii 
and prevent mutiny, and not with refer- 
ence to any improvement of tbe sailor. 


IS 
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tionate to tlie injury received, (c) And if the master strike a 
mariner without cause, or use a deadly Weapon as an instrument 
of correction, where moderate correction might legally have been 
inflicted, and death ensue, he will be guilty at least of man^ 
slaughter, (d) Tlie same principles apply to soldiers, who, how- 
ever, are generally punished under sentence of a Court-Martial. 

Servants and workmen in particular trades are also subject 
to the controul of the magistrate, under several acts, some of 
them confined to particular trades, as the silk, cloth, woollen, 
linen, fustian, cotton, iron, lekther, hat, lace, clock, paper, tailor, 
shoemaker, and other trades ; {e) and disputes between master 
and servants in husbandry, artificers, calico printers, handi- 
craftsmen, miners, colliers, keehnen, pitmen, and glassblowers, 
and other labourers in general, are regulated by several more 
general acts.(/) 

The 5 Qeo. 4, c. 96, relates to arbitrations between master 
and workmen, and entitles either the master or workmen to 
demand an arbitration in certain cases ; and in that case appears 
to be compulsory, and precludes the other party from suing. (^) 
The same act, and the 6 Geo. 4, c. li^9, prohibit and provide 
punishment for combination amongst masters or workmen, and 
against persons for compelling journeymen to leave employ- 
ment, or to return work unfinished, or to prevent them from 
hiring themselves, or compelling them to belong to clubs, or to 
pay fines, or to alter the mode of carrying on business. The 
9 Geo. 4, c. 31, s. 25, makes assaults, in pursuance of any con- 
spiracy to raise wages, punishable as a misdemeanor, with im- 
prisonment not exceeding two years, &c. ; and an assault on a 
seaman, keelman, or caster, to prevent them from working, 
subjects the offender to imprisonment for three calendar 
months. (A) ‘ . 

With respect to menial or domestic servants, the terms of 


(c) T(iaii action of tliis sort, the master 
must |)lcad specially that the piainiilf 
committe(l such a purdciilar fault, and 
that he corrected him moderately for it. 
'J'he plaintiff, by his replication, may either 
dtMiy the cause of correction, or, admitting 
llie cause, niuy insist that th^;; correctjpu 
was excessive. If the master do not plead 
his justification specially, he will not be 
entitled to give in evidence under the 
general issue, for the purpose of mitiga- 
ting damages, facts which if pleaded 
would have amounted to a justiheation. 
Watson V. Christie^ 2 Bos. 6c P. 224. 

(d) Captain Kidd’s case, 5 State Tr. 
287. 

(e) Burn’s J. Serrauts, 370 to 410. 


(/) 20 Geo. 2, c. 19 ; 17 Geo. 2, c. 16 ; 
Si Geo. 2, c. 11 ; 6 Geo. 3, c. 25 ; 57 
Geo, 3, c. 1 22 ; 58 Geo. 3, c. 5 ; 4 Geo. 4, 
c. 34 ; 10 Geo. 4, c. 52. 

(g) Crisp V. Banburxf, 8 Bing. 394, ap-* 
pears applicable in principle. 

(K) 9 Geo. 4, c. 31, s. 26. It has re- 
cently been well suggested, tha-t it would 
be liigbly salutary to pass an act to prevent 
masters from paying their servants and 
labourers at a usual pay-tahU at a public 
house, thereby inducing the publican to 
give too much credit during the week, 
and the men to get intoxicated when paid 
off, instead of taking home their money 
for the bepefft of their families. 
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hiring are either express or implied. It would be expedient, to CHAP. Ii. 
prevent disputes, to reduce the terms into writing, and the 
agreement need not be stamped, (i) If no terms be stipulated, 5 Master and 
it is considered a hiring, with reference to the general under- servant, 
standing upon the subject, that is, a continuing service, until 
the expiration,, of a month’s warning given by either party, (A) 
or, as it has been said, until the master pay a month’s wages in 
advance ;(/) and, unless so expressly' stipulated, the servant has 
no right to take away livery or other clothes supplied by his 
master, although he be wrongfully turned away, (m) 

A master has no right to correct a menial or domestic ser- Wimt correction 
vant, otherwise than by words and remonstrance ; and if. he ***®fi“** 
beat him, though moderately, by way of correction, it is good 
ground for the servant’s departure, and he might support an 
action against the master, (n) 

The rights of a master to discharge a servant in husbandry wimt miscon- 
before the expiration of the time for which he was hired, and a mLTcr lm'me- 
that of the master of a domestic servant to discharge him imme-s to df^- 
diately for misconduct, appear to be governed by the same meTtfc menial 
principle, and the cases may therefore be considered together, servant. 

With regard to servants in husbandry,' it has been considered 
that a master is justified in immediately dismissing him, if he 
disobey his orders or be guilty of other misconduct, without first 
going before a justice of the peace, (o) As where the master, 
just before the servant’s usual hour of dinner, ordered him to 
take his horses to a small distance before he dined, and the 
servant refused, and afterwards did not submit, it was held 
that the master was justified in immediately discharging such 
servant, and that he could not recover any proportion of his 
wages. (j») So if any single female yearly servatit at any time 

(0 See express cxeniptiuii, 55 Geo. 3, (;i) Spain v. Arnott, 2 Stark. R, 256 ; 5 

c. ]S4, schedule Agreement. Burn’s J. 361. Assumpsit to recover 

(h) Cutter V. Powell, 6 T. R. 326; wages for service from Michaelmas to 
liohinson v. Hendman, 3 Esp. R. 235; 2 July. The piaintiti' was a yearly servant 
Selw. N. P. 1032, S. C. to the defendant, who was u farmer. The 

{1) Robinson v. Hendman, 3 Esp. R. plaintii!' usually breakfasted at live o’clock 
235, and admitted by Ld. Kenyon; S. C. in the morning, and dined at tw-o. One 
2 Selw. N. P. 1032, sed qintre, whether day the master ordered the servant to go 
any such contract can be implied. If a with the horses to the marsh, which was a 
servant conduct himself properly, he ought miW off, before dinner, dinner being then 
to have reasonable notice to quit; and a ready. The plaintiff said that he had 
month’s wages would be but an inadequate done his due, and would not go till he had 
compensation for the loss of intermediate had his dinner. The defendant told him 
board and lodging. to go about his business; and the plaintid* 

(m) 3 Car. & P. 470 ; and see Id. went accordingly, without olTcring any 

*^49. submission, or to obey his master’s or- 

(n) 1 Bar. 6c Cres. 469 ; F. N. B. ders. 

168 ; 1 Bla. C. 428. After argument of counsel, Lord Ellen- 

(o) Spain V. Amott, 2 Stark. R. 256 ; borough, C. J. said, If the contract be 

Rex V, Brampton, Cald. 11. for a ycaPs service, the year must be cow- 
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during the year appear with child^ the master may turn her 
away, (q) So if a servant repeatedly sleep out at night without 
leave, (r) And it has been decided in the House of Lords 


pletcd before the 8ervan||is entitled to Jbe 
pafd. If the plain tiff persisted i«i refusing 
to obey his master’s orders, 1 thinjk he was 
warranted in turning him away. He (the 
master) mightjiave obtained relief by ap- 
plying to a magistrate, but he was nut 
bound to pursiie that course; the relation 
between master and servant, and the'^aws 
by which that relation Is regulated, exihed 
Jong before the statute cited. There is no 
contract between the parties, t,*xcept that 
wliich the law makes fur them, and it may 
be hard upon tlie servant ; but it would 
be exceedingly inconvenient if the servant 
were to be permitted to set himself up to 
controul his master in his domestic regula- 
tions, such as the time of dinner. After a 
refusal oiivthe.part of the servant to per- 
form his work, the master is not bound to 
keep him on as a burdensome and useless 
servant to the end of the year. In the 
present instance, it might be very incon- 
venient for tile master to change the hour 
of dinner ; the (|ut*slion really comes to 
this, ‘whether the master or the servant 
is to have the superior autliority?’ " A 
juror was afterwards withdrawn by con- 
sent. 

JJeing absent when wanted ; sleeping 
from home at night without his master’s 
■leave, &c. is suDicicnt cause for dismissal; 
and the servant will only be entitled to 
such wages as are due at the time of his 
discharge ; liobinuni v. Hhuiman, 3 Esp. 
R. •stSo. 

Where a clerk anM traveller, hired by 
the year, as.saultcd his employer’s maid- 
servnot, with intent to take liberties with 
her against her consent, it was heild to be 
a good cause of intmediate dismissal; At- 
kin V. Acton, 4 Car. & P. 208 ; and it 
seems also from*llmt case, that a servant 
dismissed for such or the like cause, is nut 
entitled to proportionate wages, even for 
the time he has actually served, ic/. 

(y) liei V Brampton, Cald. IJ, 14; 5 
Hum’s ,T. 361, 362, note (a). In the case 
of Bex \k Brampton, Cald, 11, the princi- 
pal question was, whether a maid-servant 
hired for a year could be discharged by 
her master three weeks before the end of 
the year, (she being with child), by his 
own authority, without the ifcterventicffi of 
a magistrate, so as to prevent her gaining 
a settlement ? By Lord Matisheld, C. J. 
“ The question is, has the roaster done 
right or wrong in discharging the servant 
for this cause ? I think he has done no 
wrong. Shall the master be bound to keep 
her in his house ^ 'I'o do so would be 
contra bonos mores ; and in a family, where 
there are young persons, both scandalous 
and dangerous.” Willcs, J. said, that 


“ this case differs from tliose of Bei v, 
Richmond,. Burr. S. C. 740, and Rex v. 
Is/ip, 1 Stra. 42S, where the cause of the 
discharge of the servant by the master was 
not reasonable. Here, if tli« master had 
daughters, it would not be tk that he 
should keep such a servant, though I 
think he could not avail himself of tlie 
authority of a magistrate, the jurisdiction 
of justices being confined to cases in hus- 
bandry.” 

Upon this case, it has been observed by 
Mr. Caldecott, that a)) that seems estab- 
lished by this case, is, that a master may, 
without the intervention of a magistrate, 
dismiss liis servant for moral turpitude^ 
even though it be not such for which the 
servant may be prosecuted at common 
law. Whether he may or may not, for 
any other species of misconduct or general 
misbehaviour, thoiigli there are aulhorities 
to show that he cannot, seems, from this 
case, nut to be fully and absolutely settled. 
By the general practice throughout the 
kingdom, and particiiiurly in large towns, 
this power, however warranted, is exer- 
cised by masters ; certainly, this question 
has not of late years been brought before 
the court for argument, except in the case 
of Burrow v. Saqer, T. R. 27 Ci. 2. But 
at the sittings at Westminster, 1773, it 
arose before Lord Maus/ield. A wet- 
nursc, retained for the year, was dis- 
charged by her mistress, who tendered her 
in proportion to the time she had served : 
this was refused, and the action brought 
for the whole year. It w'as proved on 
behalf of the defendant, that the plaintiff 
bad been frequently indolent to her mis- 
tress, the defendant’s wife, and was subject 
to violent fits of passion, in which she had 
several times frightened, and once awak- 
ened her mistress, while sleeping, before 
her recovery. It was also proved, that 
these /its of passion must be injurious to 
her milk: and it was insisted, tliat ail lliesc 
circumstances amounted to reasonable 
cause, and even created a necessity of 
di.scharging the plaintiff. But per Lord 
Mansfield : “ No person can be judge in 
bis own cause, and this first principle 
could never be meant to be overturned by 
any law or usage whatsoever.” And 
though it was stated as the general usage 
or practice in London, Westminster, and 
the environs, to dismiss servants with a 
month’s wages, it was disregarded by the 
court, and the servant had a verdict for 
the whole year ; 7'emple v, Prescott.** But 
see the cases in the prior notes, which ap- 
pear to contradict the doctrines advanced 
by Lord Mansfield. 

(r) Robinson v. Hindman, 3 Esp. R, 235. 
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(reversing the judgment of the Court of Session in Scotland) 
that a mistress was entitled immediately to dismiss her principal 
gardener, wl)ose service was to have continued until a subse- 
quent time, on account of his having been absent from his ser- 
vice for four days without leave. («) The general rule seems 
to be, that a master inay dismiss even^a yearly servant before 
the expiration of the year, if guilty of moral mi&onduct, pecu- 
niary or otherwise, or wilful disobedience or habitual negli- 
gence, (^) A gamekeeper of bailiff guilty 6f jniiscoWdiict, may 
be discharged without previous wafmng, and he cannot after- 
wards legally retain possession of a house incident 'to his ser- 
vice. (u) Other applicable cases, in which a master might 
discharge a servant, will be found collected, when we pre- 
sently consider the misconduct for which a clerk may be dis- 
charged. (r) 

But the misconduct of the servant, to entitle a maatel* imme- 
diately to discharge him, must be actual disobedience, or such 
improper conduct as affects the due contrbul over his domestic, 
establishment, and therefore previous immorality, as having had 
an illegitimate child antecedent to the commencement of the 
service, would be no adequate ground of discharge, (y) though 
his debauching his female servant during the service would be 
otherwise. And the discharge of the servant on account of 
misconduct should be immediate or on repetition, for otherwise 
the master is to be considered as having waived the right to an 
immediate discharge, and could not by after- thought assign the 
antecedent imputation as an excuse for suddenly turning him 
away, without fresh cause, (z) 

A servant marrying is no ground of discharge, and he must 
serve out the time ; (a) nor is sickness an adequate reason for 
turning away a servant before the expiration of tjie*time of ser- 
vice, or even for abatement of wages, (6) though the master is 
not legally bound to provide medicine or medical advice ;(c) 
but if he interfere, a contract may be inferred, so as to subject 
him to liability to the medical attendant, and in that case the 


CHAP. II. 

11. lll-LATIVE, 

See. 

5. Muster and 
servant. 


(s) Cranford v. Reid, 1 Shaw's Rep. 
124. 

(t) Cnlto V. Brouncker, 4 Car. & P. 
518. 

Cm) Moore's Rep. 8, 9 ; Littleton's 
Rep. 4 39; 16 East, 3.3. 

(x) Pont. 

{y) Rex V. Weatmeon, Cald. 129. 

( 2 ) SembUt see Win$tone v. Lt/m, 1 Bar. 
& C. 460, and 2 D. & R. 465, S. C. 


(а) Com. Dig. Justice, Peace, B. b. 3; 
Dart. c. 68. • 

(б) Dult. c. 58; 2 H. RIa. 606; Rex 
V. Winter f Cald. 298; Rex v. SudbrookCf 
1 Smith's R, .59. 

(c) Wennall v. Adney, 3 Bos. & Pul. 
247; Sellen v. Norman, 4 C. & P. 80; 
Waiting v. Walter's, 1 C. St P. 132; Newly 
V. Wilttkire, % Esp, R. 739, 
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master could not deduct the amount of liis payments from the 
wages, (d) 

Insanity of the servant would not, in strictness of law, deter- 
mine the contract of hiring. But it might be an adequate 
ground for a magistrate discharging a servant in husbandry ; (y*) 
or if the servant tliereby became dangerous to go at large, pro- 
ceedings mighf be had under the statute against lunacy, which 
would at least relieve the family from all present danger, (g) 

In the case of a dornestk servant hired in the general way, 
it appears to have been considered that he is entitled to his 
wages up to the time he actually serves, though lie die or do 
not continue in the service the whole yc^ar, either from miscon- 
duct or otherwise, (//) but not to any wages after the time 
of such discharge ; though in case, of felony or embezzlement, 
or other gross misconduct by a clerk, he forfeits an arrear of 
unpaid salary ; (/ ) and a master cannot, without express stipu- 
lation, deduct from the wages the value of articles broken or 
lost by the servant’s w^ant of care, however gross. (/:) In many 
cases therefore it is expediimt, and the practice in hiring 
waiters at inns and taverns is for the servant to make a deposit, 
or expressly to provide against such loss, for though a cross 
action for gross want of care would unquestionably be sustain- 
able, (A) yet it would scarcely ever be advisable to sue a servant 
on such a claim. 

In general, in cases of domestic servants, regular j}ay7nerU 
of the wages will be presumed, after a lapse of time subsequent 
to leaving his cervice, and without claim, it not being usual to 
allow such claims to go long unsatisfied, or to take receipt for 
the piiyment. ( 1) 

A gamekeeper, guilty of disobedience, may be discharged 
forthwith without any previous notice, (w) and his residence in a 
house by permission of the lord of a manor, is lawful only whilst 
he is gamekeeper («) 

It is not legally compulsory on a master or. mistress to give 
a discharged servant any character, and no action is sustainable 
for the refusal; {o) but if a character be given, it must accord 


(J) Ante, 77, n. (r.) 

(<?) Hex V. Sutton, 5 T. R. 6.^9; Ilex v. 
IJuUcott, (J 'r. R. 5H7. 

{f) Quaere, see id. ibid. 

Ig) S9 & 40 Geo. 3, c. 94, s. 3 ; 7 Bar. 
& C. 069, 

{h) Cutler V. Powell, 6 T. R. 326; Ho- 
binsim v. Hindman, 3 Esp. R. 325. 

(i) Post, 

(I) 4 Cnmpb. 134. 


(l) SelloH V. Norman, 4 C. & P. 80; 
and sec 3 Campb. 10; 1 Stark. R. 136; 
where it was presumed that a servant to a 
milkman had every week paid over monies 
collected by him. 

(m) Moore, 8. 

(n) Litt. Rep. 139; 16 East, 33. 

(r>) Carrol v. Bird, 3 Esp. R. 201, and 
Ashover v. , Cald. 11. 
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with the truth, for if a false good character be given, and the 
servant afterwards rob his new master, the person who gave 
such false character is liable to an action, and to compensate 
for the entire \os»,(p) and he is liable to punishment in certain 
cases of false character, under the statute 32 Geo. 3, c. 56,(q) 
On the other hand, if a bad character of a servant be untruly 
and maliciotisly given, the party giving it will *be liable to an 
action for defiimation, (r) though until the untruth of a cha- 
racter and express malice have beeJ^proved, the communication 
is presumed to have been privileged, and no action is tenable, {s) 
In general there is a reciprocal right in every description of 
master and servant to defend each other even with force. (/) 
If a servant be killed, though the master sustain a loss of ser- 
vice, the civil remedy is merged in the felony. (//.) But if a 
person be strictly a servant, (and not a mere performer at 
a theatre, (.r) ) the employer may sue for his* battery and con- 
sequent loss of service, or for a menace per quod the servant 
could not finish his work ; so he may sue for abducting or har- 
bouring his servant after request ; (y) but after recovering against 
the servant of a penalty or damages for absenting himself, an 
action cannot also be sustained against a third person for har- 
bouring him.(«) If several conspire to injure a person in his 
trade, by enticing away a servant or journeyman, they may be 
indicted or sued for the conspiracy ; («) an action on the case is 
also the common remedy for debauching a servant per quod 
servitium amisit^ {h) or trespass lies if the seduction were ac- 
companied with an illegal entry into the masterJe house, (c) 

It is incumbent on every master in prudence, before he hires 
a servant or clerk, well to ascertain bis character for care and 
good conduct, for a master is in general liable civilly, and 
sometimes criminally, for torts committed by his^servant in the 
course of or under colour of his employ. Thus a baker is in- 
dictable for the sale of bread in which his servant had impro- 
perly mixed alum,(r/) and for a nuisance committed by his ser- 
vant, as by throwing dirt into the highway ; (e) so the proprietor 


(;>) Sec 1 Blii. C, by Chnsllan, 432, in 
notes, and Burn’s J. Servant, XXXI. vol. 
6. p. 433. 

(</) Id. ibid. 

(r) Patieson v. Jones^ 8 Bar. & C. 578, 
ante, 45, 46. 

(4) Id. ibid.; Child v. Affieck, 9 Bar. & 
C. 403; 4 Burr. 242.5. 

(0 Tisket V. Read, Loft’s K. 215; 2 
Rol. Ab. .546, D. pi, 2; Owen, 151. 

(t/) Styles, 347; sed qincre as to coui- 


pci^ation foulbc fmparany loss of service, 
1 Canipb. 193. 

(a) 1 Esp. H. 386. 

(y) 1 Salk. 380 ; F. N. B. 167 ; 6 T. 11. 
221 ; 2 Bar. & C. 448. 

(t) 3 Burr. 1345. 

(ci) 2 Stark. R. 489. 

(5) 5 East, 45; 6 East, 391 ; 11 East, 23 
(o) 2 T. R, 166. 

(d) 3 M. & S. 11. 

(c) 1 Ld. llayiu. 264. 
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of a newspaper is liable, criminally as well as civilly, for the 
publication of a libel, though 1 k^ has nothing to do with the 
publication, and the whole is conducted by his servants. (/) 
l>ut a }iiaster is not liable for the wilful misfeazance of his 
servant, losing sight of his master's employ, as for wilfully 
driving his master’s carriage against that of another, {g) though 
if the same acit had been done negligently or merely injudi- 
ciously, the master would have been liable ; (4) and where a 
person, only occasionally ‘employed by the defendant as his 
servant, having l)een sent by him on his business, took the horse 
of another [)erson, in whose service he also worked, and in 
going, rode over the plainti/r, it was left to the jury whether he 
aeted under iun)lied authority of the defendant, and they having 
found in the aflirmative, tlie court refused to grant a new 
trial. (/) But where a poslcliaise is hired, the ])ostmaster, 
and not the hirer, is in general liable for any damage. (/;) 

Cle7'ks are only a superior descrij)tion of servants, whose 
tlutics arc limited to the particular trade or employment to serve 
in which they are hired. In hiring these, it is j)articidarly expe- 
dient to specify the terms in an express written contract, and to 
add, that in all respects not particularly specified, the clerk 
shall perform the like duties, and observe the same conduct as 
all faithful and w'ell conducted clerks in a similar station ought 
to o])serve.” It has been hold that a clerk of this nature, hired 
generally at specified yearly wages, is to be considered as hired 
for an entii e year, and that the service cannot be put an end to 
before the end. of an entire year, unless upon some adequate 
ground of misconduct on the part of either j)arty. (/) The doc- 
trine of a month’s wat’cs or a month’s w^arning does not apply 
to a clerk, (w) In case the service should continue beyond a 
year, yet the ^intendment would be in favour of another year’s 
service ; but it is not settled that w ith analogy to tenancies of 
real property, half a year’s or three months’, or any specific no- 
tice of the determination of the service at the end of a year, is 
necessary, (^/) probably a quarter’s notice would be held suffi- 
cient; and in a late case, it seems to have been considered, that 


(/') JU'3. V. W{dtei\ l* Esp. H. 21 3 Htx 
V. Ale^tander, M. & M. C. C. 

M’Mans V. CrirUei, 1 Esisl, 10(>. 
(/O Cro/t V. Alison, 'I li. iSt Aid. .')90 ; 
and Boiccher v. ^loidslram, 1 Taunt. .' 56 S. 

(/) Goodmen v. Kenirdl, 1 M. 6c 1*. 
241 ; 3 Car. l\ 16?, S. C. 

( k') Smith V. Laurence, 2 M. & R. 1 ; 
and .*> R, 6c C. ;'vl7. 


(/) JkesUm V. Colhjcr, 4 Bing. 389; 2 
Car. 6c P. 607, S. C. ; Huttman v. Bull- 
nois, 2 Car. 6c P. 510 ; Atkin v. Aclinif 
cor. Lord Tenterdon, at VVestMiiri.ster, 16tli 
April, 1830, 4 Car. & P. 208. 

( 7 «) Id. ibid. 

(n) 4 Bing. <109; 12 Moore, 552 ; 2 
Cur. 6c P. t)('7. 
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if a clerk be engaged at a salary of 100/. a year, and having 
received his wages up to a certain time, and served some time 
longer, and then leave the service before the year ex])ires, 
without due cause, and without any notice, he was not entitled 
to recover any wages up to the time of his quitting, and, at all 
events, was liable to a cross action for leaving the service 
without notice ; (o) and on the other hand, if i\ clerk or per- 
son be expressly hired for a year or time certain, and he 
improperly dismissed before the ^id oF the term, he may, 
on showing his readiness to complete tlie service, r(?cover 
wages for the full time of his hiring, sometimes on general 
pleadings, and ahvays under special pleadings pro])erly ada])ted 
to the case, and showing the contract and the improper dis- 
charge. (/>) 

There is ahvays an imjdied duty on the part of a steward, 
clerk, or other person employed to receive and pay money for 
a principal, to keep and to render just and explicit accounts, 
and produce vouchers ; and though after a dispute has arisen 
betw^een a person and his stew^ard, a gross sum has been, upon 
the interference of a clergyman, paid to the latter in lieu of all 
claims, without vouchers being rendered, tlie principal has a 
riglit to, and may compel the steward to render his accounts 
and produce vouchers, (ry) 

With res])ect to the right of a master sialdenhy to discharge 
his clerk, the cases inwliich the dismissal of a domestic servant 
may he justified, wall in general aj)ply;(r) where a clerk and 
traveller hired by the year assaulted his maid-servant watli 
intent to take liberties w ith her against her consent, it was held 
an adeejuate ground for his immediate dismissal ; (a) and it 
should seem also from the same case, that a servant dismissed 
for such or the like cause i? not entitled to proportionable w^ages 
even f(»r the time lie had actually served. (J) SiT where in an 
action by a shopman for four quarters’ w^ages, it was proved 
that the defendant w-as a silversmith, and that the plaintiff had 
stolen silver spoons, and embezzled some money when received 
in the trade, liord Tenterden ruled, that a servant thus habi- 
tually embezzling his master’s property, the amount was imma- 

(o) Iluttman v. BullnoiSt 2 Car, & P. 330; and Id, 65, 74, 259 ; 2 East’s R. 145. 

510. ^ Jeiikins v. Gould, 3 Kuss, II. 385; 

(p) Crandall v. Pontin^hi, 4 Carnpb. and frost. 

375 ; 1 Stark. R. 198, S. C. ; Archard v. (r) Ante, 75. 

Homer, 3 Car. & P. 349; and see the (s) Jf/ci/t v. 4 Car. & P. 208. 

Pleadings, and 2 Chit. PI. 5 ed. 324 to (t) Id. ibid. 

VOL, I. G 
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terial, and thougli the arrear of wages might exceed the value, 
lie could not recover any part, (ti) 

A clerk or servant in Iraifc may legally, pending his service, 
solicit business from his master’s customers for himself when his 
service shall be at an end, and he has set up on his own ac- 
count ; (.r) and, therefore, if any loss is to be a]iprehended from 
such an attempt, it should be specially prohibited, and limited 
to a certain distance from the place of employment, so as not to 
constitute too general a rest^’aint of trade, ( i/) 

There are S2)ecial provisions against larceny and enihe:^:::fe-~ 
luenl by clerks and servants, and which constitute felonies ;(c) 
the provisions against embezzlement only apply to a clerk or 
servant, who by virtue of his ordinary emploijme.nl receives any 
chattel, money, or valuable security for, or in the name of, or on 
the a(‘count of his master ; the enactments therefore do not ex- 
tend to a person who is only employed on a particular occa- 
sion \{a) and it is expressly provided that the enactments shall 
not ])!'( judice any civil remedy at law or in equity ; (/>) consc- 
(|uently, the remedy by action against the clerk or against 
a sur(*ty on any bond taken for his faithful accounting still 
continues. 

If a bond or covenant be taken from a anrety for the faithful 
conduct of a clerk, it slK»uld be so framed as to continue to 
operate, notwithstanding any change in the firm or partners by 
death or other event, for otherwise it would cease to operate on 
tlie retiring or addition of a partner, (c) But it would be other- 
wise if properly framed, so as to continue to operate after a 
change of ])ersons.(f/) And on tlie behalf of the surety it sliould 
he expressly provided, that he shall be at liberty to withdraw 
bis guarantee, upon giving a certain reasonable notice, for other- 
wise he might continue liable, iiotwitlistanding notice of his 
desire to determine his liability, and notwithstanding the cre- 
ditor took a licw security, and the original hiring was only as 
long as the einj)loyer and the clerk should think fit. (c) It 
would be prudent also to stipulate that the obligee or master 


{u) Ihou'n V. Croft, :>d IMarcIi, 
cor. Lord 'lVMU*rd <’0 ; Cxinicy for 
tiiV ; Scarlet for dcfoodaul, *i\iS. *' 

(.») \'ivho(. V. Mariifit, Si Esp. K. 

{y) Young v. Timmins, 1 Crump, iv; Jor. 
Sol', 

(:) 7 k Cco. d, c. 29, s. 46 Xo 48. 

(а) Hex V. l*vincc, IMood. v'k. M. 21 ; ‘i 
Car. & r. 517. 

(б) ? & 8 Geo. L r. 29, 5.52. 


(c) H5f.s/()u V. Barton, 1 Faniit. 675 ; 8 
JMt>ore, o88 ; Peuiherion v. Oakes, 4 Huss. 
151, 167. 

((/) Id. ibid. 3 ]\lclcalf v. Bruin, 12 
East, 400. 

(v) Calvert v. Gordon, .8 Man. k Uy. 
1243 7 Ear. & Cres. 809, S. C. ; 2 Si- 
mons’ llcp, 25S, S. C. ; and the sumo doc- 
trine was enteitaincd in equity, sed tpiure. 
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sliall, at stated periods, ascertain and communicate to the surety CHAP. n. 
^lie state of the clerk’s account, for otherwise it will happen that Hklamvi 

the master confiding in the surety will let the clerk proceed in 

his irregularities to a ruinous extent, and then sue the surety ^ ^ ^ ^ 

for the whole defalcation ; ( / ) and unless it be expressly so 

stipulated, delay in examining the clerk’s accounts, or any con- 

<hict short of stipulated indulgence, wlU not release a surety 

from liability, even in equity, (g) There are other precautions 

to be taken by all sureties, which Ixtend also to the case of a 

surety for a clerk, (/*) and will be noAced in the next chapter. 

i f ) I'roit iV. Company v. Harley, U) ibid.; j Ikir. Aid. Id7. 

, t.M.st, ,‘vl , Oi'inc V. Youny, Holt’s C. N.P, (Ji) Vu$l, c. iii. 
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We will consider Personal Property, wdth respect to the 
llight therein ; and secondly and thirdly, the Injuries, Oflcnces, 
Remedies, and Punishments. 

Rights to Personalty are to be considered, with respect 
to the nature of the thing ; secondly, the extent of interest 
therein; Ihirdly, the time of actual enjoyment; fourthly, the 
number of the ^owners; fifthly, the several inodes by which a 
right to tangible personal property may be acquired; and sixthly, 
contracts, or liow a right to cboses in action may be acquired. 

Personaliij is principally distinguished from Realty by its 
actual or supposed mobility, and the want of that durability 
which accompanies all real property and all permanent rights 
issuing out of it, and wdiicli are therefore considered to be and 
are in their nature as permanent as the land itself, {a) It is 
principally on account of the absence of those properties of 
real property that the owner of personalty is not entitled to 
many privileges, such as voting at elections for members of 
parliament, (except in right of certain leaseholds,) nor is he 
qualified for certain stations in life; and personal property 
is distinguished from realty by its liability to seizure and ab- 
solute sale of the entire interest to satisfy the debt of the 


(a) Leases for years and tenancies at leases, though for a term perpetually rc- 
will or at sufferance have not .such dura- ncwable, are not an interest in real e.state, 
bility, and are therefore personalty. That see Waldron v. Howell, 3 Russ, R, 376, 
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owner, when only a part of the annual value of real property 
can be taken ; and in respect of its being absolutely forfeited 
upon attainder of felony ; when real property is only forfeited 
during life ; and by the circumstance of its not in general being 
rateable to the relief of the poor ; (h) and by the modes of ac- 
quiring and traiisferring^it without deed, which is essential even 
at common law to the transfer of any permanent or freehold 
interest in real estate, or any easetoient relating thereto ; (c) and 
by its passing, upon the death of t^e owner, to his executor or 
administrator for the benefit of creditors or legatees, or the 
next of kin, and not to the heir. There arc, however, cases in 
which some kinds of personal property in some respects resem- 
ble realty, and partake of its incidents, and vice reran. Thus 
an heir-loom and iitle deeds relating to an estate in the hands 
of the owner for the time being, ax'c in some respects in the na- 
ture of personalty, and regarded as moveables, and recoverable 
in an action of detinue ; but they descend to the heir with the 
real estate ; whilst a lease for years of land, although for a 1000 
years, yet, as creating only a temporary interest in the realty, 
and being liable to fdrfciture and sale under an execution and 
other contingencies, is mere personal assets in the hands of an 
executor, on account of its w^ant of that durability in point of 
time which is supposed to exist in the case of a freehold in- 
terest, thougli merely for the life of another, (r/) These and 
other peculiarities are essential to be kept in view, and will be 
more fully noticed as we proceed. 

Personal things arc principally of two descriptions : Jirsty 
such as are tangible, and actually separated from real property, 
or readily so, and therefore in legal consideration supposed to 
be moveables , and are or may be in the actual visible possession 
of the owner ; or secondly, sucli things as arc cowsillered chases 
in aclion, where the owner has not the actual occupation or pos- 
session of the thing, whether money or other specific chattel, 
but must resort to an action to enforce actual possession. 

Another important rule generally prevails, particularly in the 
construction of criminal statutes, namely, that when a ship or 
other article is named, it imports a thing perfect and complete, (c) 
unless, as sometimes is the case, the stathte expressly declare 
that the provision shall extend to an unfinished article, as in 


(^>) Uunv's J., Poor, 63 to 68. 2 Lead), 887; Rex v. Yales, & Mood, 

(f ) r> 1>. cv Cits. 170 ; 2 Stark. Tl. 67. If oi»lv the half 

(<i) 3 Unss. U. :j76, avte, 81, n. (« ). of a bank note be stolen, it should be de- 
(<■) In larceny of ii bill of exchange, it scribed accordingly. Ilex v. Mead, 4 Car. 
must have been a ralid instrument, or it ^vill & P. 535. 
nut answer the description, Rex v, Paoha, 
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. the case of maliciously setting fire to or damaging a ship, whe- 
ther the same he complete or in an unfinished state, {f) In cri- 
y • niinal proceedings more strictness is required in the descrip- 
tion of the chattel. It is said that if an animal be dead, it must 
be so described in the indictment, {g] Hut if the animal have 
the same appellation, whether it be ajive or dead, and it make 
no difference as to the charge or in the punishment, whether it 
were alive or dead, it may called when dead by the appel- 
lation applicable to it whei^alive. {h) But if the charge or pu- 
nishment would be varied, then, if dead, the animal should be 
so described ; and dcscrilnng it generally would mean that it 
was alive. (/) If a defendant were indicted for stealing a sheep, 
and it should appear in evidence to have been a lamb, the pri- 
soner must be acquitted ; so if a cow were described as a 
heifer ; {k) and mixed corn must be described accordingly, and 
not as one bushel of one and one of another. (/) 

There cannot be strictly an appendant or appurtenant to a 
personal chattel, whether in possession or action, for it is only 
fixed and permanent property that can have sucli an incident ;(?//) 
but nevertheless there are instances in Vhich certain things, 
besides those particularly enumerated in a deed or writing, and 
even in pleading, will pass and be included under that term ; as 
in the case of the sale of a ship certain things besides masts and 
which, though moveables, are yet usually affixed, but 
also even boats, and a new rudder, and cordage, purchased for 
the ship, though not affixed, will pass, (w) But farming utensils” 
will not pass ?is appurtenances in a bequest of a leasehold 
farm, {d) 

1. Tangible personaUif in possession includes not only things 
actually seixirated and moveable, whether animate or inanimate, 
but also some things which, though annexed to or proceeding 
out of real property, arc considered by law, for some purposes 
and under some circumstances, renwoeable, and consequently 
to be treated as personalty ; such are what are termed tenant's 
fiiH tires, removeablc during his term, and growing trees, when 
sold, though not actually severed, and emblements, whether 

{f ) 7 8 Gci*. 4. r. 30, s. i) .V 10. 216 ; Easi’s P. C. 616 ; but si-u 3 AT. & 

(^0 Russ. N R>. C. C. 497 ; R. N Al. S. A32. 

C. 0* 109. (/) 3 Chit. Crini. L. 947, a. MS.; 

(/i) Rim V. Pucktring, R. & Al. C. C. Per v. Kvilte, per liavlev, J. at Chuinis- 
242. ford, lllh Alarch, 1819. 

(0 R. & R. C. C. 497 ; R. 6c AI. C. C. (w>) 1 Co. Lit. by 'I’lionias, 207. 

110; 1 Car. & V. 128; 2 East’s V. C. («) 5 Rar, & Aid. 918 ; Alortiairs Vrec. 
607, 777. Trovrr for a Ship. 

(h) 4 RIa. (’, 240, in iiolos ; 2 Hair, (.>) n Vcs. 637. 

182; K. 6: Al. C. C. JoO , 1 Car. \ V. 
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growing corn, roots, or cultivated grass, and growing vegeta- 
bles ; such as the executor of a tenant for life or ptir miter rie, 
or at will, or holding under any other tenure, uncertain in dura- 
tion, may be entitled to remove after the expiration of his in- 
terest. {p) 

1. With respect to a^Mnals, they are distingifished into such 
as are domiUv^ and such as are ferce aatnras. It is laid down that in 
such as are of a nature tame and doi|estic, as horses, kine, sheep, 
poultry, and the like, a man may have as absolute a property as in 
any inanimate thing, because these continue perpetually in his 
occupation, and will not stray from his house or person, unless b}^ 
accident or fraudulent enticement, in citlmr of which cases the 
owner does not lose his property ; (q) ana that the stealing or 
forcible abduction of such property as this is also felony, for 
these arc things of intrinsic value, serving either for the food of 
man, or else for the uses of husbandry, {f) But in animals 
fcrcE natural a man can have no absolute property, (.v) In 
order however to obtain a more precise knowledge how the law 
regards the property in animals and birds, it will be found fre- 
(jucntly necessary to refer to the criminal law, and in particular 
to the laws against larceny and malicious injuries to property, (/) 
wliich in general contain regulations relating to animals, when 
the law recognizes them to be of any value, or that they are 
tlie subject of ]>roperty, from the highest and most valuable, viz. 
horses, mares, geldings, colts, lilleys, bulls, cows, oxen, heifers 
and calves, rams, ewes, sheep and lambs, (?/) dawn to the most 
inferior animals and birds, provided the latter be usually kept 
in a slate of confinement. With respect to the latter of ftiese 
animals, unless when taken out of the actual possession, no valu- 
able interest whatever is by law allowed to exist. ^ To steal the 
former is a capital oflence, and at common law it was also lar- 
ceny to steal not only them, but also their produce, as milk, or 
w ool. It is also larceny at common l^>v to steal an ass, a mule, 
swine, goats ; or any kind of poultry, whether fowls, ducks, geese, 
turkeys, peacocks, guinea-fowls and their chickens, and eggs, 
and young pigeons in the house and unable to fly, and all 
dead eatable animals, and fish nvhen • in a trunk or net, 
or pheasants or other game in a mew, and a swarm of bees 
wliilst in the hive, or upon the tree or land of a particu- 
lar individual, and not quickly pursued by the party from 


(py 1 (Jo. Lit, by Tboiiuis, 207. (0 7 & 8 Geo, 4, c. 29, SO ; and Hum’s 

( 7)2 Hla. Com. syo, cites 2 Mod. 319. J. “ Larceny and ** Malicious Injuries,” 
{r) Id. ibid, cites I Hale, P.C. 611,612. Cattle,’’ “ Iforses.” 

(s) Com. Dig. Hiens. («) 7 & 8 (Jeo. 4, c. 29, s. 26. 
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whose hive they had proceeded. And it may be taken as a 
general rule, with respect to such description of personal pro- 
perty, that a civil action inight.be supported for taking the same 
out of, or injuring the same whilst in the actual possession of 
the qualified owner. But with regard to wild animals or fish 
whm alive in a state of nature, or at large either on land or in 
water, and not reccntly’cscaped fvoti the usual place of con- 
finemcnt^ there is not at common law any such property as 
would enable any supposed^wner to indict a party for larceny 
in taking the same ; and an indictment for stealing a pheasant 
value of tlie goods and chattels of R. S. was held insuffi- 
cient, for in cases of larceny of animals fera^ naturae, the indict- 
ment must show that they were either dead, tamed, or confined, 
for otherwise it will Ub presumed they were alive and in their 
original wild state of nature, and that it is not sufficient to add, 
of the goods and chattels of such a one, (a:) though an action 
of trespass might be supported for taking game when dead, or 
when upon the land or out of the actual possession of a particu- 
lar person, wdien he is considered the qualified owner; and 
modern acts expressly provide pecuniary penalties for taking 
game or fish under such circumstances. ( ?/) Trespass in ge- 
neral lies for taking any animal or bird whatev^er out of tfio 
actual possession of a person who lias secured the same; but 
no action lies for enticing from the premises of the owner and 
afterwards killing or injuring a < «/, which is not considered of 
any value in law, or any naturally wild animal. And no indict- 
meat lies for sti,\ding a dog, cat, hear, fox, monkey, or ferret, 
although taken out of the possession of the owner; {x) though 
whilst in actual possession, even a ferret and other animals, 
however inferior, would pass as part of the personal estate to 
the executor s, {a) 

As this absence of criminal punishment in many cases of ani- 
mals (the possession of which, for purposes of sport or pleasure, 
become in a degree valufvjile to mankind,) was found to encou- 


(j ) Rer V. Rough, 2 East’s P. C. ()07. 

( U ) 7 Gei). 4, c. i'9, and 1 5 W. 4, 

c. :>2. 

(s) 2 East’s P. (!. 614 ; U x v. Spuriug, 
Russ. & Jty. C. C. .lAO ; Hum’s .1. J.ar- 
Iiidichncnt Iwr stealing ** Jive U>'e 
tam(i, f'erretSy conjined in a certain hutchy 
of the price of I5.s. the properly of Daniel 
Floiver, The jury found the prisoner guiitjy, 
but on the authority of 2 East’s P. C. 614, 
\\here it is said iUnlJerrets, anionj;stother 
things, are considered of so base a nature, 
that no larceny can be coiiiniitted of them, 
the learned judgV respited the judgment 
until the opinion of tlie judges could be 


taken thereon. In E.T. 181 8, the judges 
met and considered the case : they were 
of opinion that ferrets, though tame and 
saleable, could not be the subject of lar- 
ceny, and that judgment ought to be ar- 
rested. 

A summary jurisdiction is now given to 
justices of the peace by 7 & 8 G.4, c. 29, 
sect. 31. And tamed or coujintd ferrets 
would also pass to an executor as part of 
the personal estate of the owner. Toller, 
Executors, 2 cd. 148. 

(ti) I’ollcr, Executors, 2€ul, 148; Olf. 
Exc. 38 ; 3 Bac. Ab. 67 ; 2 Bla. Com. 
393. 
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rage small injuries in the natui'e of larceny, it has been recently 
provided, that to steal any flog^ or any beast or bird ordinarUy 
kept in a state of confinement y and not constituting the offence 
of larceny at common law, may be punished by summary pro- 
ceeding before a magistrate with a conviction in 20L penalty, 
and the punishment is to be increased on repetition of such an 
offence, {h) And the killing or taking away pigeons or house- 
doves when at large and under circumstances not amounting to 
a felonious taking at common law, t'j,ibjects the offender to the 
penalty of two pounds ; (c) and the taking ^fish is by the same 
act especially prohibited under certain penalties, (d) The tak- 
ing deevy (c) and h^'es and conies in warrens or places used for 
lireeding or keeping the same, (/*) also is prohibited and punish- 
able under the same act. With respect to game in general, 
full provisions are enacted by a still more recent act, (^) 

Decoys (being a preserve for wild fowl) are ‘merely protected 
at common law ; and if they, by long permission of, or without 
interruption from the owners of adjacent property, become 
established, such owners may so far become restrained in the 
free enjoyment of their own adjacent land, that they could not 
legally, at least after twenty years’ quiescent enjoyment, fire off 
a gun so near the same as to frighten away the fowl, and would 
be liable to an action for so doing ;(//) but the recent acts 
against larceny and malicious injuries, and for the protection of 
game, do not contain any enactments for the protection of 
decoys or wild fowl, though there are enactments relating 
to snipes and the eggs of wild fowl. The lav* recognizes no 
property whatever in rooks, and therefore no action lies for 
maliciously firing off guns so near to a rookery as to frighten 
the birds and deter them from breeding in the plaintiff’s 
trees. (?') 

2. With respect to inanimate tangible property, either actually 
moveable or capable of being removed or separated without 
great injury to the realty, they are generally known by the 
appropriate technical terms goods and chattels f and which 
include for some purposes, money, valuable securities, and 
other mere personal effects. (A:) Beit theTe are other expres- 


(/>) 7 & 8 Geo. 4, c. 29, s. 31. 

(e) Id. s. 33. 

GO Id. s. 34, 35. 

G) Id. s. 26, &c. j 9 Geo. 4, c. 69 j 
5 Car. P. 135, Deer, in a private in- 
closiire, may be distrained, S Thomas’s Co, 
261, note (11 Co. Lit. 47, a., 
J>ule(li); Jiargreave’s 3 Bla. Com. 8; 


and Willes’s Rep, 

G/0 7 & 8 Geo, 4, c. 29, s. 30 ; and see 
the Game Act, 1 & 2 W, 4, c. 32. 

{g) 1 & 2 W. 4, c. 32. 

(/i) 11 East, .574; 2 Bar. & C. 934. 
(i) 2Bar.&C,934; 4 Dowl,& R. ,518. 
(k) 2 Bla. C. 384, 387; 7 Taunt. 188; 
4 Moore, 73 ; 4 B. & Aid. 206, jwii. 
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sions which have from time to time been used, especially in 
wills and in acts of parliament, which have received particular 
^ construction. The term ‘‘goods and chattels^ include not only 
personal property in possession, but also choses in action, pre- 
sently enumerated. (/) The term “chatter is more compi'e- 
hefisive than that of “ goods^^’ and will include all animate as 
well as inanimate property, and will also include a chattel real^ 
as a lease for years of house or land, which, though issuing out 
of land, is not, as we have.'^feen, considered to be real property, 
and docs not descend to the heir, but passes like other person- 
alty to the executor of the owner, (w) and as personalty, 
not real property, under the insolvent acti^(//) So trees sold 
or reserved upon a sale,(o) and emblements^ (ji) pass under the 
term “ chattel,^' Tfie term ‘^goods’’ will not, in a deed or con- 
tract, in general, include “fixtures^' but the word “ effects^' 
would embrace ‘them,(^) and even invalid Exchequer bills 
are effects within the meaning of 15 Geo. 2, c. 13; (r) and 
the words “ effects both real and personal,’’ in a will, would 
even pass freehold estates, and all chattels w^hether real or 
personal, (a*) The term has received various con- 

structions ; it has been held, that a bequest of “ all the testator’s 
propertiff in a particular house, w ill not pass a bill of exchange, 
mortgage bond and banker’s receipt, though cash and bank 
notes would have passed, they being cpiasi casl), because bills 
and bonds are considered as mere evidence of title to things 
then out of the house, and not actual things or property in it;(/) 
nor can a bank note or bill of exchange, or deed, or security, 
or other chose in action, be taken in execution or as a distress 
for rent, though in general all visible goods and chattels may 
be taken, (w) However, bills of exchange are “ goods and 
chattels” within the Bankrupt Act, so that the fraudulent de- 
livery of them in preference to a particular creditor lias been 
holden to constitute an act of bankruptcy, (.r) 

With respect to the meaning and effect of the words “goods 
and chattels' and other expressions in a will, it has been held, 
that the word “goods" and equally the word chattels," used 
simply and without qualificatiorr, will pass the whole personal 
estate, including evefi stock in the funds; but whether stock 
will or will not pass under the word momes" or under the 


(/) 12 Coke, 1 ; 1 Atk. 182. 

(m) Co. Ul. 118. 

( n) 3 liuss. 11. 37 6. Ix^ascholds, how- 
ever, as relating to laud, will be considered 
ill the next chapter. 

(o) Toller, Kx. 2d cd. 194, 19.>; Hob. 
173; 11 Coke.dO; Coin. Dig.Uicus. II.; 
2 Sauud, Index, Trees, 


(v) Com, Dig. Hieus, A. 2. jwu 90, 2 

(q) 7 Taunt. 188 ; 4 J. li. Moore, 73 
4 n. 6c Aid. 20G. 

(r) 1 New Rep. 1. 

(s) 3 liro. P, C. .388. 

(t) 1 Sch. 6c Let. 318; 11 Vcs. 662. 
(?c) Hardw. 33, and 9 East, 48. 

(i ) Curnmiug v. Biiily, 6 Bing. .371. 
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word goods^'' or under the word chattels^'' depends upon 
the whole context of the will, and it was held, tliat a bequest of 

all monies, goods, chatteL^, clothing, &c. the testator’s pro- 
perty, which may remain after paying my funeral charges and 
debts,’* will pass the testator’s interest in stock and money, (y) 
but a bequest of ‘^all the rest of my money without other 
words, will not pass stock, (2) * 

Ships and Vessels, in respect cijf their great importance in 
commerce, have been distinguishci* by particular enactments, 
and in many respects, and principally by the Register Acts, 
relating to their construction, and the evidence of their owner- 
ship, and the modes of transfer, {a) The Bankrupt Act also 
expressly exempts ships, the mortgage or transfer of which 
has been duly registered, from passing under the general law 
to the assignees of a bankrupt, in respect of his being in pos- 
session as reputed owner, (A) and even a new rudder and cord- 
age bought specifically for such a ship, though not actually 
attached to it at the time of the act of bankruptcy of sucli 
mortgagor, will stand on the same footing as the ship, and will 
pass to the mortgagee as parts thereof ; [b) and a contract 
1 elating to the sale of a ship need not be stamped, (c) A ship 
usually is described by name, together with all her tackle, 
apparel, rigging, sails, yards, and furniture thereto belonging, of 
the value of so much, and which description is usual and proper 
in trover, {d) Tliere are several particular provisions against 
criminal injuries to ships, which will hereafter be noticed, 

'S. Various growing vegetables, termed in law emblements, and 
properly speaking the profits of soivn land, but extended in law 
not only to growing crops of corn, but to roots planted, and 
other annual artijicial profit, are deemed persq^icd property, 
and pass as such to the executor or administrator of the occu- 
pier, whether he were the owner in fee, or for life, or for years, 
if he die before he has actually cut, reaped or gathered the 
same ; and this, although these being affixed to the soil for some 
])urposes, might be considered, whilst growing, as part of the 
realty. Ail vegetable productions are so classed when they 


( 7 ) Kendall v, Kendall^ 4 Russ. II. 

The cases in equity wliicli break 
in upon the extensive application of the 
wouls goods and chattels,” proceeded 
upon the particular language of the wills 
upon wbicli they arose, Id, 370 ; 3 Swinb. 
030. 

(s) Gosden V. Dotterell, at Rolls’ Court, 
M Dec. 1332; see post, 96, 97, liiic Stock. 


(а) 6 Geo, 4, c. 109, 1 10 ; 7 Geo. 4, c. 
48 ; see C3iit. Col. St. Ships. 

(б) 6 Geo. 4, c. 16, s. 7‘2j aiul see 5 
B. & Aid. 9l8. 

(c) 6 Geo. 4, c. 41 ; 1 Dans. & IJoyd, 
35 ; 2 Mail. & 11. 121. 

(d) Morg, Free. I’rover for a Shij>. 
(f) 7 & 8 Geo. 4, c. 30, s. 9: and see 

1 C. & F. 559, 569, pvU. 
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lu. are raised annually by labour and manure, which are consider- 
* ations of a personal nature. They include corn growing and 

rt nsoN Ai.’iy. tbe year’s produce of growing crops, though from old roots, (y*) 
and of saffron, hemp, flax, and as -it seems, clover, saintfoin, 
and every other yearly production, in which art and industry 
have combined with nature. (^) But natural meadow grass, 
though previously manured, and bush harrowed, and shut up 
for a crop of hay, does no^ go to the executor, if his testator 
die before severance; (A) iror fruit growing on trees ;(«) though 
on the above principle growing melons, cucumbers, artichokes, 
parsnips, carrots, turnips, and the like, belong to the executor, 
in respect to the labour and trouble in cultivating and rearing 
those annual productions. (A) Manure in a heap, before it is 
spread on the land, is also a personal chattel. (/) If a tenant 
for life or pur aider vie die, his executor is entitled to emble- 
ments, (w?) and tlic advantages of emblements are extended to 
parochial clergy by the statute 28 Hen. 8. c. 1 1 ; (;/) but a parson 
who resigns his living, or forfeits by his own act, (c) is not 
entitled to emblements, although his lessee is. (/?) By devise the 
devisee may, without express words, be entitled to the growing 
crops. (7) But a legatee of the goods, stock, and moveables on 
a farm, is entitled to grow ing corn in preference both to the de- 
visee of the land and the executor. {r) So a tenant at will or 
suflbrance, the duration of whose tenancy is uncertain, is, if the 
lessor suddenly determine the tenancy, entitled to emblements, (a) 
a^^d at common law, fruefus industriales, as grow ing corn and 
other annual'’ produce, which would go to his executor upon 
death, may be taken in execution, (/) but the appraisement and 
sale thereof arc regulated by statute, (m) and by statute growing 
crops may be taken as a distress, and sold when ripe, {v) But 
a crop of majiira! grass, growing at the time of the death of a 
tenant for life, docs not belong to his executor, but goes to the 
remainderman, (t) 


(/) Co, l/it. b, notc(l); Cro. Car. 

(g) Com. Dig. Biens, G. 1 ; Co. Lit. 
b ; *2 FiToin. ‘210; 2 Bid. C. 12‘2, 123; 

Toiler, ‘2d cd. 140, 104, *. ^ 

{h) Swinb. 034; Toller’s Ex. 194, 2d 
ed. 102; 6 East, 604; 8 East, 330; 9B. 
cS C. 577. 

(i) 1 oiler’s Ex. yd cd. 192, 193. 

(h) llol. Ab. 728; 4 Burn’s Ecc. L. 
Z')4. 

(/) 11 Vin, Ab. l?Jy ; Sty. 66. 

(m) Toller, 2d ed. 203. 

(n) 1 Rol. Ab. 6 jj ■ 2 Bla. C. 123; 
Toller, 2d ed. 207. 


(o) 7 Bing. 1.54. 

(p) 2 n. (Jic Aid. 470. 

(9) 6 East, 604; 8 East, 3.39; 2 Bla. 
C. 1‘22, note 4. 403, 404; Toller, 2d ed. 

202, 203. 

(»•) Id. ibid.; Wineli. ,5l, and other 
cases ; Toller, 2d ed. 203, 

(s) 10 Bar. & C. 720. 

(t) Tidd, 9lb ed. lOOl ; Gilb. Kxe. 10- 
1 Salk. 368; 1 V. ,f. :m; 3 Atk. J3 ; 
3 Bar. eSc C. 368 ; M‘CIel. 207, 

(u) 56 Geo. 3, c. .50, 

(»’) 11 Geo. 2, c. 19. 

(j) 0 Bar.& C. 577. 
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At one time it was held that a crop of growing turnips, 
growing potatoes, or corn, partook so much of the real pro- 
perty where they were growing and continuing to improve, that 
a sale of them was in effect a sale of an interest in or concern- 
ing land, and that unless the contract of sale were in writing, 
and signed by the vendor, it was therefore void under the 
statute against frauds, 29 Car. 2, c. 3,*s. 4. (^) • Afterwards a 
distinction was taken as to the degree of maturity, and the time 
of the year when the sale took place ; and if a crop of potatoes 
were sold in November, when they had done growing, the land 
was considered and termed merely a warehouse, and the sale in 
effect only of personalty *,( 2 ) but, finally, another and more 
sensible principle was established, and which still prevails, that 
when the growing crop is of such a nature as that it would con- 
stitute cmhietnenis going to an executor in case of death, the 
same, in ivJialever state of maturity it might be, is to be considered 
as goods, and not an interest in land, (a) though it might be 
otherwise in the case of a sale of a growing crop of natural 
grass, (li) A sale of growing rmderwood, to be cut by the pur- 
chascr, has been considered a sale of an interest in land, (c*) 
though after the wood or trees have been cut it would be other- 
wise. id) And now a sale of such underwood or of growing 
trees would be considered as merely a sale of goods, It has 
been observed, that the apparent desire of the courts rather 
to escape from the rule in Croshj/ v. Wadsworth , respecting the 
sale of a growing crop of meadow-grass, without overruling that 
case, renders it difficult to apply the law to individual cases. t^*) 
Growing plants, vegetables, herbs, and fruits, are treated like 
emblements, and are enumerated and protected as if personal 
property by particular enactments against criminal injuries, 
whether in the nature of larcenies or malicious injuries, {g) 
Thus the stealing any plant, root, fruit, or vegetable production 
growing in any garden, orchard, nursery ground, hothouse, 
greenhouse, or conservatory, is punishable summarily before a 
justice by imprisonment and hard labour, for not exceeding six 
calendar months, or the payment of the value of the article 
stolen, and a penalty not exceeding 20/.; and a subsequent 
offence is felony; (//) but a young ^fruit tree is not a plant or 


(y) Crashy v. Wadsworth^ 6 East, 602 ; 
Jimmcnoii v, L7/is, 2 Taunt. 138 ; ^ M. & 
IS. 205. 

(-) 2 M. & S. 205; 11 East, 362; 5 
B. & C. 829 ; 3 1). be C. .357. 

(a) 9 Bar, & Cres. 577 ; and sec 10 
Ear. & Cros. 446 ; Gow, R. 109. 

(1)) 6 East, 602 ; but see 1 Ld. Raym. 
182 ; Siigdeii’s V. & P, 76. 


(c) 1 Yoiinge & J. 396 ; but see 1 Ld. 
Ilayui. 182 ; Sugd. V. & P. 75, 76. 

(rf) 4 Moore, 547 ; 6 Moore, 114; 3 
Bing. 3. 

(e) 9 B. &, Cres. 561. 

(/) Sugd. V. & P. 8th cd. 77, 78. 

(g) 7 & 8 Geo. 4, c. 29,30. 

(h) Id. c, 29, s. 42. 


CHAP. IIJ, 

i. Uifiius 

TO 

Personalty. 



RIGHTS TO PERSONALTY, 


f>4 


CHAP. III. 
I. Ri(;nTs 

TO 

Pkrsonai.ty. 


4. Fixtures, (See. 


vegetable production within the meaning of this act ; (i) and 
the stealing any cultivated root or plant used for food or medi- 
cine, or distilling, or dying, or any manufacture, not being in a 
garden, orchard, or nursery ground, is a minor offence, punish- 
able' summarily, with not exceeding one calendar month’s im- 
prisonment, or the value, and 20s. (J) Malicious injuries to the 
like and othet; properties are punishable even in an higher 
degree ; (/c) and though a tree be not totalhf destroyed, yet if it 
be cut or broken, and materially damaged, the case is within 
the act. (/) 


4*. Fixtures, if annexed to the freehold for the purposes of 
agriculture, or otherwise than for trade, or where there is a 
covenant to leave all improvements, belong to the landlord, (/w) 
But when put up for the purposes of trade, or when what are 
usually termed tenant's fixtures, such as grates, stoves, &c. they 
are in general removeable by the tenant ; (ji) and even trees in 
a garden, when used for the purposes of trade, as in nursery 
grounds, are removeable by the tenant ; (o) but then he must 
remove them during his tenancy, or they become the property 
of the landlord ;(;>) or, at least, a tenant strictly at will must 
remove within a reasonable time ; (</) and if a tenant have 
covenanted to leave all improvements, he cannot then legally 
remove any fixtures that would rank under such general 
terms ;(r) and in case of tlie sale of a freehold estate, if the 
vendor do not remove fixtures before he executes the convey- 
anc*., they pass to the purchaser, (s) When removeable by the 
tenant, the fixtures put up may be taken and sold under an 
execution against him. (/) But fixtures put up by a freeholder 
could not be so taken. (?<) 

Fixtures and growing trees, part of the freehold, and when 
annexed thereVo, cannot by common law or statute be taken as 
a distress for rent, nor if they be wrongfully so taken will 
replevin be the proper remedy, as that is sustainable only for 
taking goods and chattels, (a:) So trespass for severing and 


( i) Rex V. Itndgcs, I Mood. & M.o41. 

(j) 7 6 lQ Geo. 4, c. ^9, 43. 

(Ic) 7 & 8 Geo. 4, c. 30, s. 18 ; felony 
as to hop binds, and felony in' other ca*,es. 
Id. s. 19 to 29 ; 2 13. Oes. 608. 

(/) Taylor’s case, H. Sc R. 373. 

(7/1) 3 East, 38; 4 Moore, 281, 410; 
2 n. & Aid. 163; 2 R. & Cres. 608; 
9 Bin*;. 24; Amos on Fixtures ; 2 Stark. 
11. 403; 3 Thonuitj’s Co. Lit. 233, 23 1, 
note (3). 

(71) Id. ibid. 

(o) Pantoji V. Roberts, 2 East, 88. 

\p) 1 B. & Adolp. 394; 1 Hen. Bla. 


258 ; 2 East, 88 ; 8 Bing. 186. 

{q) 10 B. & Cres. 720. 

(r) 9 Bing. 24 ; 3 Simons, 450 ; 1 
Taunt. 19; 2 B. cS: Cres. 608. 

(s) 2 Bar. & Cres. 76. 

(/) 1 Salk. 368; 3 Atk. 13; M'Clel. 
217 i 3 B. ik C. 368 ; Tidd, 9 ed. 1001. 

(m) 5 B. 3: Aid. 625; Tidd, 9 ed. 
1002. 

(a) Fixtures, 4r.R. 584; 2 Saund. 
84; Afar/thjeri/ fixed, M ‘del. 217, 218; 
Trees, 3 Moore, 96; 13 Trice, 459 ; 2 Id. 
491. 
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taking away fixtures is the proper remedy, and not trover. In 
trespass for taking goods, chattels, and effects^ the plaintiff 
iniglit recover the value of severed fixtures, but not so for 
taking goods and chattels only ; (y) and unsevered fixtures are 
not recoverable in trover ; (z) and an assumpsit for goods, wares, 
and merchandize sold, without adding effects^ the price or value 
oijixtures could not be recovered, (a) • These instances show 
the necessity for keeping in view the distinction between 
removeable and actually fixed property, although the latter 
might be readily removed. 

It was always a larceny and felony at common law, if the 
owner, or a stranger, or the thief, sever the fixtures and chattels 
from the freehold, and the thief aflerwardsy at a subsequent 
distant time, come and steal them, but not if he severed them 
and immediately afterwards carried the same away ; (//) but such 
severances and taking at the same time, or attempting to sever 
from any building, or wherever fixed on any land, are now 
provided for by 7 & 8 Geo. 4, c. 29, s. 37 to 45 ; and it should 
seem that the stealing of brass fixed to any house, church, or 
other building or land, (c) or even to tombstones in a church- 
yard, is a felony under that act. {d) 

5. There arc some description of personal property tangible 
and moveable of a mixed character, or, as Blackstonc describes, 
of a mongrel amphibious nature, such as an heir-loom^ or tomb- 
sloiics, monuments, ikc,{c) in a church, or the coat of armour of 
an ancestor there hung up with the pennons and other ensigtis 
of honour suited to the degree, and which Courts of Equity so 
far regard, that besides an action of detinue or trover, a bill 
may be sustained for the specific delivery thereof, ( f) and they 
descend to the heir.(g) The title deeds to an estate are of 
this nature, and follow the legal interest, and belong to the 
legal owner for the time being ; and yet, as being moveable, 
may be the subject-matter of personal actions, as trover or de- 
tinue. {h) 

Shares in canals, bridges, See., though interests issuing in a 
degree out of real property, are usually to be considered as per- 
sonalty, and consequently they give no right vote for a member 
of parliament, though under a particular statute it was held that 


Cv) 4 B, & Aid. 206. 

(c) y Bar. & Cres. 76. 

(tt) 2 Marsh. II. 49i) ; 4 J. B, Moore, 
73; 4 B.& Aid. 206. 

(b) 1 Hale, 510 ; 3 Inst. 109. 

(c) lEast’8P.C..592; R.&R.C.C.69. 

(d) 4 Car. & P. 377. 


(e) As to monuments, ante, J3urial, cli. 
ii. p. 50 ; and Jacob’s R. 100. 

(jf) Chit. Eq. Dig. Chattels personal ; 
and Id. tit. Estate, IX. 

(g) 2 Bia. C. 428, 429. 

(h) 3 Bar. 6c Adol. 174 ; 4 Bing. 106; 
2 Bla. C. 428. 
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^i^Rroirl^ ^ widow was entitled to dower in respect of such an interest, 
TO ^ which in^that act was declared freehold. (() 

Pkiisonaltv, 


fi. Slock and 6. With regard to an interest in the funds or stock, it is a pecu- 
fui^ 9 .'(i)"’ description of personal property, expressly declared to be 

such, and not to descend to an heir. (/) It io a property 
founded on numerous statutes, and sometimes, as in the case of 
the five per cent, bank annuities, is merely a right (though 
saleable) to receive interesAn tlic name of dividends, in consi- 
deration of the delivery of a sum of money for the purchase of 
such interest, (m) It is therefore not .subject to a poor rate.(M) 
It is a mere chose in action, (o) It is devisable, and although a 
statute has required two witnesses to attest the will, they are 
not deemed essential in equity. (jl>) But no interest vests in the 
legatee of stock before the executor has assented. {<j) It can- 
not be taken in execution, nor can the dividends payable to the 
owner be sequestrated, (r) though the entire interest is liable 
to distribution under the statutes against bankrupts («) and 
inso vent debtors, (f) Transfers of stock are exj)ressly exempted 
from the stamp duty ;(m) and the better opinion seems to be, 
that an agreement for the sale oi stock is not within the statute 
against frauds, which requires agreements for the sale oV‘ goods, 
wares, and merchandize” to be in writing, though that point 
seems to be still open to discussion, (r) There is a material 
difference between a bequest of stock and a devise of land; if 
a person devise his land to another, and afterwards convey it 
away and purchase it again, or if he materially change the 
nature of his estate, the devise is revoked, and the devisee takes 
nothing ; but in case of the bequest of slock, if after makino 
his will, the owner sell it out, and afterwards buy it in agaii^ 
this IS no ademption or revocation, for if the selling of the stock 
was evidence-of his having alteredUs intention, bis buying it 
in again is considered evidence equally strong that he means 
tlm legatee s hould have it^id a will of personalty is ambula- 


(i) Hollis V. GoUlfiucfif 1 B. S( C. 205 ; 
King y. Thomas, 9 B. & C. 114 ; but bou 
2 V cs. J. (oi ; 4 Vcs. J. 542 ; 1 Geo. 4, 
^ 24 ; :34 Geo. 3, c. 90 ; 45 Geo. 3, c. 70 • 
RogcM s on Election, 27 ; see furllicr, post, 
ch. iv, i J 


(k) See in general Coniyns on Con- 
tracts, 84 to 80 ; 3 Chit. Crim. L. 284 ’ 
Jlarrisbn’s Index, tit. Stock ; and CliiL 
Eq. Digest, tit. Stock. 

(0 1 Geo. 1, St. 2, c. 19, s. 9j 1 Rus- 
sePs II. 583. 


(m) See in general Clarke v. Powell, M. 
T. 1832, K. J3. Newman, attorney* for 
plaintiff; Bailey, attorney for defendant. 
6 East, 182; 1 Nol. p. L. 160, 


216 ; Burn’s J. til. Poor, 67, (38. 

(o) P V. Capper, 5 Price’s R. 217. 

^ 00 1 llusscirs K. 589 ; see statutes. 
o3 Cico. 3, c. 28, s. 14 ; 3.5 Geo, 3, c. 14 

tio) * ^ ^ ^ 

(?) 1 Russ. R. 596. 

‘"87^^ V. Goold, 1 Bali 6c B. 

(s) 6 Geo. 4, c. 16, s. 63. 

(t) 7 Geo. 4, c. 57. 

(w) 55 Geo. 3, c. 184, schedule, tit. 
Conveyance. 

, ; 2 P. Wms. 307 ; 

6 1, R. 67; J Cluf.C'oinraercial L. 284 . 
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tory until the instant of death, (x) A bequest of all monies, 
goods, chattels, clothing, &c. will pass the testator’s interest in 
stock, {y) but a bequest of “ all the rest of rny money^" will not 
pass stock, (t) 

With respect to deeds and other writings they, as far as 
respects the money or contract .secured By them, are considered 
to be clioses in action, for some purposes, so that at common 
law no indictment could be sustained for taking or damaging 
them ; but which offence, as well as the forging of them, are 
now made punishable. 'J'he recent statute 7 & 8 Geo. 4, c. 29, 
s. 5,(«) enacts, that if any person shall steal certain enumerated 
seenrities, such as a tally, order, or other security, entitling or 
evidencing the title of any person or body corporate, to any 
share or interest in any public stock or fund, whether of this 
kingdom or of Ireland, or of any foreign state, or in any fund 
of any body corporate, company, or society, or to any deposit 
in any savings’ bank ; or shall steal any debenture, deed, bond, 
hill, note, uarrant, order, or other security whatsoerer for 
money, or for payment of money, whether of this kingdom, or 
of any foreign state ; or shall steal any warrant or order for the 
delivery or transfer of any goods or valuable thing, he shall be 
guilty of felony, of the same rmture, and in the same degree, as 
if he had stolen any chattel of the like value, and that each of 
the said documents shall, throughout that act, be deemed for 
every purpose to be included under and denoted by the words 
‘‘ valuable security'' Those words, therefore, introdj^pe a new 
and comprehensive term, as far as regards such^locii^niCs ^m 
criminal proceedings. But in order to bring cither of the 
enumerated securities within the protection of the larceny ’act, 
it must, at the time of the offence, have been an avail- 
able security ; and, therefore, if a bill or note be i\ot properly 
stamped, or if it be payable upon a contingency, the stealing it 


(x) Paririiiire v. Partridfre, Cas. T. 
Talb. 226 *, 1 Russ. & M. 029] Toller, 2 
ed, ; aiul see 1 Russ. M. 221, 

(v) Kendall v. Kendall, 4 Russ. U. 300. 
(s) 1 Turu. & R. 200,272 ; Clnsdvn v. 
lUtcrell. in Roll’s ('uurt, I4th Dec. 1S32. 
in ibis case the testator, after giving a pe- 
cuniary legacy of 100/., bequeathed to liis 
brother “ all the rest of bis money,’' and 
tluMj disposed specilically of certain per- 
chattels. It appeared there was a 
considerable sum of stock, which, as well 
Hs some articles of household furniture not 
specifically bequeathed, the testator had 
not noticed in his will ; and the question 
was, whetl»er the gift of “ all the rest of 

VOL. f. 


his money,” after the pecuniary legacy, 
would pass this sum of stock. At the 
hearing, his Honour had stated that the 
inclination of his opinion was unfavourable 
to that construction ; iuid on looking into 
the authoriti 4 *s his impressions had been 
confirmed. 'I'he term “ money” could not 
pass stock without context, and there was 
no context in this iiiatance to explain that 
by that term the le.slator meant the stock 
to pass. Whatever, therefore, might be 
c»)njeclured on the subject of intention, 
the court was not at liberty to depart from 
its settled principles which applied to 
cases of this nature. 

(a) Sec Ry. Sc Mood, C. C. 15.'>. 
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will not be punishable under this act,(/>) though it would be 
otherwise as respects forger3^(c') 

At common law also actions may be supported for injuring 
or taking away either of those documents, when of any value, 
px'ecisely tlxe same as if they were any other personal chattel \ {(I) 
and when they relate tb real estate, tlie ownership of the latter 
generally draws to it tlie property in the deeds ;(c) and a 
person may even be held to bail and arrested in an action of 
trover or detinue, for a deed sworn to be of a named value, by 
leave of a judge. ( / ) So that although these documents are 
mere evidence of a rig^hl to receive money or property, and are 
not the thing itself, and are therefore considered to be choses 
in action, yet for many purposes they are considered to be of 
equal value, and, as in tlic instance of bank notes, are trans- 
ferred from one to another precisely as inoue3\ 

There are also a description of personal property whicli, 
though ill j)ossc>ssion as respects the rigitl, and consequently 
not strictly choses in action, yet differ from mere goods, 
because they are not tangible or visible, though the thing pro- 
duced from the right may be perfectly so. Such as copyrights 
and patent rights, cither in books, music, (g) busts and sculp- 
tures, (//) engravings and prints, (/) and patterns for prints for 
linens, cottons and calicoes, (/*:) and patents in general. (/) 
These are protected and regulated by various acts and deci- 
sions. (///) In these instances the subject-matter of the right is 
the book, the bust, ivc. produced, l)ut the exclnaivc privi- 
lege of continually, for a certain term, printing or making and 
vending the article ; such right or privilege is obviously not 
tangible ; it is, tberefure, a chattel unlike tangible, moveable 
property; it could not be seized or sold under an execution 
against the goods of the proprietor, could not lie attached, nor 
he the subject of a donaiit) mortis causa, and, indepentlently of 
any statute regulation, could not in any case pass by delivery, 
for it exists only in legal contemplation. Tlie transfer of a 
copyright in a book or song must, by express enactment, he in 
writing, and attested by two witnesses, so as to pass the inte- 
rest, and enable the assignee to maintain an action for pirating 


(/;) iit'.r V. Yutvs, Cur. Cri. L. ; 
R. & M. C. C. 170. S. C ; Chit, mi Uiils, 
8 cti. 766, 767. 

(r) CMiilty on Rills, B cd. 7 -I J. Soo 
|>rf.sent act uuninst Fur^erv, slat. 11 (j.4, 
c. 66, id. to 741. 

(rf) 4 T, U. 

(r) Id. ibid. :5 U. & Adolph. 170. 

( /■) 9 Kast, :>V5 ; 1 Taunt. 203; 8 

Price' ,*507 ; Tidd, 9tl» cd. 172. 


8 Anne, r. 19 ; o4 Geo. 3, c. 156. 
( A ) 54 Geo. c. 56. 

(0 8 Geo. 2, c. i:» ; 7 (ico. 3, c. 38 ; 
17 G('o. 3, c. 57. 

(A) 27 (Jeo. 3, c. .38 ; .34 Geo. 3, c. 23. 
(/) 21 Jac. 1, c. 3. 

(w) See the above acts and decisions 
colleeied. Chit. Col, Stal. tit. Copyrights, 
and fully, /fost, lujuftriions. 
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thougli, perhaps, an admission of an assignment by ax CHAP. ill. 
wrong-door might suffice. (o) In all other respects tlie interest * lo* ** 
in the privilege resembles other personal property, and would ^^ ««sonai. ty, 
pass* under the Bankrupt Act and Insolvent Act to the 
assignee and to the executor or administrator, in case of death, 
under a bequest of goods and chattels. 


o. The next iirinc'ipal description of personal property are 
chases in action, that is, rights to receive or recover a debt, or 
money, or damages, for breach of contract, or for a tort con- 
nected with contract, but which cannot be enforced without 
action, and, therefore, termed choiscs, or things in action, (p) 
Here we must distinguish between the deed, or bill of ex- 
change, or other security for a debt, or document affording 
evidence and security of a right, and the thing ultimately to 
be recovered, though in general both are dcjiomiuatcd choses 
in action. The deed, or writing, whether on parchment or 
paper, is itself, for some purposes, a chose in possession ; and 
w'C have seen that the delivery of bills of exchange, by way of 
fraudulent preference, has been holden to be a delivery of 
goods and chattels within the Bankrupt Act. {(j) But the money 
and damages, thereby secured, are strictly choses in action 
until actually reduced into ])ossession. 

The principal dis! inctlons between personal tangible pro- 
perty in possession, and choses in action, are several. First, 
the former, whether money or goods, may be taken in execu- 
tion and sold for the debt of the owner, whilst Jie ?krK:‘i*»!'i«s 
or is entitled to immediate possession ; (/) whereas no chose in 
action, or mere security for a debt or performance of a contract, 
can be so taken or legally seized or transferred, not even a hank 
note, (,y) and a fortiori, not a bill of exchange, promissory note 
or check on a banker, or a deed, or any writing*, although the 
money thereby secured might be immediately received. (^) 
Nor can a debt or claim upon a third person for damages, 
though intrinsically as valuable as any goods in possession, be 


S. (hoses in 
action. 


Distinct iovs be- 
ticccu in 

possession and 
choses in action. 


(n) 3 Alaule iv S. 7 ; 13. Cii’s. 

866 ; Stark. II 38^. 

^ (a) 4 Cainpb. 9 ; 1 Jac. & W. 481. 
'J'o pass the coniingent lie iiefit of survivor- 
ship, see post, 107, n. (»/) 

(/>) See in general a 131a. Com. 396, 
397 ; Com. Dig., Biens ; Harrison’s Dig. 
tit. Cltose in action ; Chit. Eej. Dig. 
Chose in action. Air, Justice Blackstone 
states, that all propertv in action depends 
entirely’ upon contracts, express or implied. 
Hut it is apprehended that such explana- 
tion of the term chosti iu action is too li- 


inilerl ; they certainly include rights to 
recover tiaviages for a tort, though a con- 
tract is the most usual insluncc. 

(fi) Per Viiidal, C. J., 6 Bing. 371, 
ante, 90. 

(?') Goorls and cattle in all cases, and 
money when in a bag, Dougl. ; but 
sec 4 East, 5 H); 9 East, 48; 7 Aloore, 
1‘4ii7 ; 3 Bro. 6c Bing. 294, S. C. ; Tidd. 
9Ui ed. 1003. 

(s) Rep.T. Hardw .53; 9 East, 48, 

(t) R. T. Hardw. 63. 
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taken adversely in execution at the suit of a subject. So an 
interest in the stocks or funds cannot be seized or sold under 
a MTit of fieri facias, or other process, at the suit of a single 
creditor, (//) though in case of genernl insolvency and bank- 
ruptcy or discharge under the Insolvent Act it is othervrise.(2?.) 
Secoftdii/, the transfer of a chose in action differs in form and 
effect from that of a pei^onal thing in possession, for though in 
general the beneficial interest in a chose in action may be 
transferred by parol and without wTiting, yet (with the excep- 
tion of bills of excliange and notes, and a few other particular 
documents,) the legal interest does not pass so as to enable the 
assignee of the interest to enforce payment or sue in his own 
name ; and he must, in general, proceed in the name of the 
original proprietor. In order also to perfect the transfer, 
even of the beneficial interest, it is essential that the assignee 
or purchaser sho-uld give notice of tlie transfer to the debtor, 
or other contracting party, for otherwise, in case of the bank- 
ruptcy of the transferer, the benefit of the intended transfer 
will be lost, (ft?) but wdiich notice is wholly unnecessary when 
the possession of tangible property itself is immediately dedi- 
vered to the purchaser. A tlnrd distinction has prevailed 
between tangible things in possession, and at least some choscs 
in action, namely, that the former always might pass as donations 
mortis causa, (i. c. delivery by way of gift without considera- 
tion, in immediate expectation of, and shortly afterwards fol- 
lowed by death. (.r) So also some descriptions of choscs in 
aftrorfj’^as bb:}ds and bank notes, were always held to pass by 
such a delivery ; (?/) but until recently it was considered that 
bills" of exchange, promissory notes, checks, and other docu- 
ments, could not so pass;(.c) and though it has been recently 
established in tlie House of Lords, that the latter securities 
also may so pass by such gift ;(u) yet where there is no written 
security, it would be otherwise ; and a free gift must be most 
distinctly established to have been made without fraud on the 
part of the donee. (^) 

Anti here it may be expedient to advert to the construc- 
tion of the terms of a will or deed, as applicable to personal 
property. Upon a d,?vise in this country, merely of a farm,” 

i^i) Aulc, 0(i ; 1 13all iSc B. :>87. 1 

(r) Ante, 9(). (n) Unffieid v, IJicks, 1 R. Nc*w 

{w) ‘2 Simons, /)7(»; :> Russ. R. S. -I';)? ; 1 J)o\v. New S. 1 ; Ilnnken v. 

L‘3. at Rolls, 14 June, 1832^ Chit. 

(:i) See in ^u-ncral Chit. Kq. Di^. on Jiills, 8lh cd. 791 ; and see Semins v. 
Donatio Mortis Causa, oTS, and post, lOd. CW, 3 Law J. 44. • 

(y) Id. ibid. (b) Semins v. Cox, .3 Law J. 44, and 

(s) Id. ibid. Cliit. on Jiiils, 7 & 8 ed. Chit, on Uills, 8th eil.791. 
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the farming utensils would not pass, (6) though we have seen 
that a bequest of goods, stock and moveable,” would pass to 
the legatee groivmg crops. ”(e) In Jamaica, negro slaves 
were considered part of the real estate (though assets for the 
payment of debts) and they, therefore, passed under a devise 
of rents, issues and profits of the estate, to the devisee, {d) 
When in a^bequest of personalty tliefe is a doifbt in the mean- 
ing of technical terms, as in the»will of a statuary, they may 
be explained by extrinsic evidence and examination' of artists 
well informed in the manufacture, {e) 

In most descriptions of personal things, the owner may have 
either the absolute and entire interest, or only a qualified or 
temporary interest ; as a bailee of various descriptions, or for 
a special purpose ; and, as regards the time of enjoyment, his 
right may be to the immediate possession, or only to the pos- 
session at a future time. It was formerly held otherwise, but 
upon the whole, by a series of decisions, it is now -settled, tliat 
every species of property, wdiether personalty or realty, is, in 
substance, equally capable of being settled in the way even of 
entail; and, though the modes of so settling the same' vary 
according to the nature of the subject, yet they tend to the 
same })oint, and the duration of the entail- is circumscribed 
almost as nearly within the same limits as the difference of pro- 
perty will allow. (^^•) It is perfectly settled, that whether there 
be a bequest for life of the thing itself, or of its »«e only, a 
limitation over upon the death of the legatee wiM^^e supported, 
and that chattels may be limited in strict settlement by testa- 
ment, or otherwise, so as to answer all the purposes of an 
entail, though considerable care and skill arc necessary in 
using proper terms for the purpose. (4) The Kemedies and 
punishments frequently depend on the precise nature of these 
interests, and each of which will be explained in the progress 
of these pages. It may suffice here to allude to one familiar 
instance ; if the owner of a personal chattel has devested him- 
self of the right to immediate possession, as by letting furniture 
for a term of years, he cannot support an action of trespass or 
trover for an injury committed to tht samcf during that time, those 
actions being proper only when the owner has possession in 
fact, or, at least, the right to immediate possession ; but he 

(b) Stuart v. Jhite, 11 V^es. 657. 46, b. ; Sir W. Jones, 1 P. Wins. 1 ; 

(c) Ante, 92. Fearn, 2iul ed. 122 to the end ; sec valn- 

(«/) 3 Simons, 39B. able notes on 1 Thomas Co. Lit. 616, u. 7; 

le.) Id. 24. 2 Id. 678, note A ; 3 Id. 296, note D, 

(/) See division of subject, ante, 84. (/*) Id. ibid. See 2 Roper on Legacies, 

(g) As to the entails of terms fur ;^eiirs 393; and note (13) in 2 Bla. Coin, by 

of personal chattels, see 8 Co. 91 ; 10 Co. Cliitty, 398. 
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must proceed by action on the case for the injury, when it 
affects his reversionary interest, as by an absolute sale and 
permanent injury. (?) 

Things personal may also belong not only in severalty to one 
person alone, but in^V>/V/^ tenancy and in common^ as well as real 
estates; l)ut tlley cannot be vested in coparcenary amongst fe- 
males, because they do not ((esrend from ancestor to heir like 
realty, but in the absence of a will vest in the administrator for 
the use of creditors ; and as to any surplus, equally amongst the 
next of kin. When strictly \n joint icnaneif^ then the accre- 
scendi applies, and the survivor will be entitled, at least at hw, 
to the whole interest. Hut in cases of tenancies in common and 
ordinarif parlncrshhp in trade, njion the death of a part owner, 
his share of the stock and debts belong hcncficiatly to his ex- 
ecutor or adniinis'trator, in respect of the maxim, inter merca- 
tores jits accrescendi locum non liahct:{j) but the legal right of 
action for any [last injury, or to recover any debt due to the 
two or to the partnership, is vested in the survivor ; and at law, 
in the case of a joint debt, the executor of the deceased part- 
ner cannot be sued, though in eeputy he might be (unless he 
were a mere surety) ; and lumce it may frequently be important 
for creditors and others to obtain from several partners a secu- 
rity which in its terms is seceral os well as joint, and upon which 
the executor of the deceased may be separately sued.(Z') 

V, 

]"ifthly, '^rire IMotles of acyniring and losing a title to per- 
sonal things are usually enumerated to be, 1st. Occupancy or 
mere possession; 2ndly, Prerogative; ordly, l^oifeitnre ; 4thly, 
Custom; ^tlily, Succession ; (illdy, Marriage; 7thly, Judg- 
ment; Sthly, (iift ; IHhIy, Grant (more properly assignments)'^ 
lOthly, Contract; llthly, Bankruptcy; 12thly, Insolvency; 
IJthly, Administration; llthly, Testament, (/) We will notice 
each, but only particularly consider those which most frequently 
are the subjects of litigvation. 

First. Occnj)c(ncy ov mere possession. Under this head may 


(i) 4 r. R.<!0P ; 7 T. R. 6 ; |5 Ikist. 
()07 ; Hnd oUhm’ s 1 Cliit. IM. Ipl, 
IPa. 

{!) Co. Lit. Ho"?, I8ti; 1 IMoriv. R. 
/)6 L Lilt tli(' of a j)arti)fr.slji|) 

trado survives, unlc^^ c\])iesslv providca 
otiu i-uisi*, ;> Ves. J. ; L> Ves. .1.218; 
1 Jrtc, VV. 267. If two persons take 
a fartii, tliougi> the stock will he divi.sible 
(2 J)la. C. 2PP), the tease will .survive, un- 
less tlicy out money jointly in improv- 
ing its value ; and then such cinpIo^MUcnt 


of their joint money is cm)si(lered in the 
way of trade, .so ilntt it alters llu* e.state 
in the lease at law, and makes it ei[uitul)Ie 
and tlivisible, 1 Ves. Jo.L 

(k) 1 East, ^1P7; 2 Salk.. M; Vin. Ab. 
rarlner, 1). ; ;> Russ. K. 1 .^4. 

(/) See 2 Jlla. 400 to .‘)20, and Chit- 
fy’.s nd>te.s us to (he modern ca.ses. The 
l^i^h head of iusolvcncv is introduced as 
founded oil the General Insolvent Act, 
7 Geo. 4, c. 57. 
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be properly classed those things that become the property of CHAP. iii. 
the first taker or first inreuior ; the former are lost goods of 
an unknown owner round, (w?) Animals fera^ naturcc^ fish taken Pi RaoNAi.xv, 
from the sea, property wrongfully intermixed with that of the 
owner, copyrights and other inventions and patents. So, things 
taken by capture from an aVfen enemy, and even emblements 
are also, though improperly, classed urtder this bead. Questions 
respecting hostile capture, when lupposed to have been illegal, 
cannot be directly discussed in any court in this kingdom, 
excepting the Prize Court of the Court of Admiralty, and then 
not as part of the general jurisdiction of that court, but under 
a particular commission from the king, (w) though the Court of 
Chancery still has jurisdiction against a party in whose favour 
the Prize Court has decided in cases of fraud or trust, (o) 

Secondly. Under title by Prerogative are classed Taxes By Prerogative, 
and Customs, belonging to the king by virtue? of his prerogative. 

Came also has been classed under this head, though the cor- 
rectness of tlrat arrangement is questionable ; and now by the 
recent act game is properly made an incident to the land upon 
which it may happen to be. {p) 

Tliirdly. I'itle by Forjeiture, as goods forfeited for crimes. (</) py Forfeiture. 
Personal property, though not belonging to a felon at the time 
of his convictioji, upon which he was sentenced to transporta- 
tion, but accruing to him afterwards, but before the term of his 
transportation has expired, is forfeited to the crown, (r) 

Pourthly. Under title by Custom are classed (ajjjiough im- By Custom. 
proj)erly) heriots, mortuaries, and heir-looniPy ^charters, title 
deeds, and court rolls, though the latter seem more properly 
to be incidents to a 9'eal estate, and pa.ss as belonging Ito the 
same by descent or purchase. And even rights to have 

been singularly classed under this head, though ^they certainly 
seem more in the nature of real property, and pass as such, 
and wdll be therefore considered in the next clijipter. 

Fifthly. Title by iSuccessio/i imports goods and property Succession, 
which pass to the succeeding members of a corporation by as 
it w^ere a political descent. 

Sixthly. Under title by Marriage are included as \vcll the Marriage, 
rights to personal property of a wife, wHiiich vests in or may be 

(m) See the cas<*.s under the law of Jar- (/>) Hill v, C Bii.sjs. 11. 608, 

cniy, 3 Burn’s J. i/arcenv, 1. (d) 577, quaiiiyng, ‘2 Situ. & Stu. 43 J . 

571'.. ’ (p) 1 & 2 W. 4, c. 

(v) Ante, 2, note (/>), Cuux v. Kden, (//) *** general 1 CJntty’s Crim. L. 

Hong. n73; Elphinstone v. hedM^echund, 73‘Jto738. 

K\un)|)’sR. 3U) to 3(>1 ; [Jill v^eardon, (r) 1 Buss. & M. 752, and cases there 

2 Siuj. Stii. 431 ; Adrocatc G, Bombay cited; 2 Bar, Ik Aid. 25U. 

V. Atnerchund, Knapp’s ll. 329. 
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acquired by a husband in right of his wife, but also her rights, 
especially when he survives, to her and choses 

in (tction, which the husband did not reduce into possession or 
recover during the coverture. An assignment by husband and 
wife of her reversionary interest in a personal chattel, though 
foi*! adequate consideration, will not affect her interest if she 
survive, (s) ' 

Seventhly. Title by Judgikent includes the exclusive right 
which i\n informer acquires by his first action for n penalty 
given by a popular or penal statute, before the commencement 
of which action it is not vestej^l in any one in particular, and 
which right is afterwards perfected by his obtaining judgment 
therein ; (/) and to this are to be added all Judgments for a sum 
certain, or for damages or costs, which a person may obtain in 
his favour, and which was before contingent or uncertain, but 
was perfected and* rendered a right of a higher nature by the 
judgment. In order however to give a judgment creditor a 
perfect right, it must be docketed, so that persons searching 
in the proper oflice may always discover its existence ; and 
judgments not docketed have no preference to other debts 
against heirs, executors, or administrators ; (w) and a judgment 
in the Mayor’s Court upon a foreign attachment will not con- 
stitute the party a judgment creditor, so as to entitle him to a 
preference in the administration of assets, (j) 

Eighthly. Title by Gift includes all (gratuitous transfers 
of pcrsornjl property, and Mhich may be and usually are 
by^par^; (j/)Mjut in that case must be perfected by deli- 
very, if the chattel be })rcsent and capable of immediate 
delivery ; for otherwise, for want of such delivery, the gift is 
void, unless made by deed, (c) Thougli perhaps if a person 
be at a distant place, as at York, and there give his horse, then 
in London, to another, the laiter might have trespass without 
other possession, (r/) 

Gifts in expectation of death {donatio mortis causa)m^cy be here 
referred to, {h) though they are usually noticed under the head 
of Title by Testament, and are in some respects in the nature of 
a legacy. 4\) perfect such a g\h actual delivery must be made by 
thej:)arty inhislast sickness to»thc donee, or some third person (c) 

(s') Purdcir V. Jaclison, 1 Ru8s. R, 1 lo (a) 1 Sim. H. 484. 

7 ‘2, where see tlje ri»^lits of a feme covert (i/) Maul & S. 7. 

in her personalty fully discussed. (s) 2 Ear. & Aid. 

(0 4 Jiurr. R. 2021, 2490 ^ 1 Marsh. («) Clayton, 1S.3; E. N. B. liO; Per- 
180. kins, SILl 1 Rol. Rep. 61 ; Vin. Ab. Gift. 

(u) hundon v. PergnsoTit 3 Russ.R. 349; (b).4mc,100, Chit. Eq. Dig. Donatio mor^ 
when otherwise in equity, I’idd, 9 ed. 938 lis causa, and 'l oller’s lix. 2 cd. 232 to 234. 

to 941 ; Sugd. V. iS: P. H ed. 683. {c) Vrunj v. Smith, 1 P. W. 404. 
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for his use ; and the donee, or third person, must retain the 
possession up to the instant of death, and the donor must part 
with all dominion over it. (//) If the thing itself be not capable 
of delivery, as stock in the funds, then the receipt, warrants, 
&c. must be delivered, (c) And where A. on liis death-bed 
desired B. to call at a certain place and fetch away a watch, 
adding, that he would then make her a preserft of it, but no 
possession was resumed by A. am) no delivery made to B,; it 
was doubted if this could be good as a donatio mortis eausa. (f) 
Such a gift is in the nature of a legacyfi though it need not be 
proved with the will, (g) If the donor recover or survive the 
immediate danger, the property impliedly reverts to him, be- 
cause the cause for making the gift hatKieased ; {h) and it has even 
been questioned whether the donation is not avoided or revoked 
by a subsequent codicil ; (/) and because such a gift is in nature 
of a legacy, it may be, and very frequently Is, made to or in 
favour of a wife, though in general she is incapable of acquir- 
ing any property from her husband in his lifetime, because it 
would instantly revert to him ; (/c) and if a chose in action, as 
a bond or mortgage security, be so delivered to her or any other 
person, the executor or administrator or heir of the deceased, 
in whom the legal right may become vested, is bound to sue 
for the recovery of the money as trustee for the donee. (/) It 
has been long established that a bond or bank note may be 
delivered as such a donation ; but until recently it was supposed 
that bills of exchange, promissory notes, and checks ojit-bankcrs, 
could not be so delivered ; {m) but it has been recently decided 
in the House of Lords that they may be so effectually given, (w) 
And it should seem that ordinary debts, for wdiich no written 
security has been given, might be so transferred by deed or 
writing, (o) But this mode of disposing of prop^irty must be 
clearly proved? to prevent fraud, (p) In Scotland there is an 


(r/) hum V. Markham^ 2 Mursli. 532 ; 
7 'raimt. 224, S. C. ; Holt, C. N. P.352; 
JInwkins v. BItwilt, 2 Esp. U. 663. 

(c) Ward v. Turner ^ 2 Vesfy, 431. ^ 

( / ) Spattrt; V. ir/7.s<m, Ilolt.C. N.P.IO. 

(g) Miller V. Miller, 3 P. VV. 357, 8 ; 
s<-c 36 Geo. 3, c. .52, s. 7, expressly sub- 
jecting it to legacy duty. 

(h) Pc/ CovvjKM*, Ld. Chan. Hedges v. 
Hedp^es, Prec. Chan. 269 ; Gilb. Eq. U. 
1 2 ; 2 \’ern. 615 ; Drury v. Smith, 2 P. VV. 
404. 

(0 4 Russ. R. 25. ^ 

ik) Miller V. Miller, 3 P. W. 357, 8. 
Duffield V. llich, 1 Dow.ll.rN. 3. 


1, and 1 Bligh’s R., N. S. 497, in House of 
Lords ; Gardner v. Parker, S Mad. K. 84. 

(?») See cases collected, Cliitt. Eq. Dig. 
tit. Donatio Mortis Causa, .and Chitt, oji 
Bills, 7 ed., and id. 8 ed. 2, 3. 

(n) Sup^a, note (0 ; and sec liankin v. 
Wegnelin, 14 June, 1832, Chit, on Bills, 
Bed. 791. 

(tf) Tate V. Hilbert, 2 Vcs. .T. 120; 
Toller, Ex. 2 ed. 233; and Dufjficld v. [iich, 
1 Dow. K., N, S. 1 ; 1 BliglVs N. S. 497. 

(;i) Waller v. Hodge, 2 Swanst. R. 92 ; 
Jones y. Selby, Prcc^Ch.300; ai»d Simere 
V. CW, 3 Law J. 4L 
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CIIAF. III. express law regarding death-bed gifts, and in general denying 
eflect to the same. Such a donation in England was subjected 
to the legacy duty by the express terms of 30 Geo. 3 , c. 52 , s.7. 
By grant, or Ninthly, is enumerated title by Grant as distinguished from 
bill* of*8aU^^^^ * ***^ fiifO though that term is now usually confined to a transfer of 
some easement relating to land, as a grant of a right of way or 
aright of coiAmon; and the term assignment or bill oj sale, 
is usually adopted when spdtiking of a transfer of personalty. 
It is always supposed to be founded on some adequate consider^ 
ation- A grant, or more properly an ass\g)nnent, when con- 
fined to personalty, and not a chattel real, may be by parol. (</) 
And an assignment of a chose in action need not be by deed,(r) 
and an equitable assignment of a debt may be by simple 
wu’iting, or by word as well as by deed.(.s) In order to consti- 
tute even an equitable assignment, there must be an enjyage- 
ment to pay out of the particular fund, or appropriate words 
transferring it, inserted in the letter or other instrument, for 
otherwise, though the intention might readily be supposed, 
even a Court of E^cjuity cannot supply the omission. (/) A lien 
upon personal proj)erty may be effectually created by parol, 
and by a incie deposit of the same, or the security relating to 
a chose in action, though it is essential to perfect the transfer 
of the latter, at least as against creditors, by giving immediate 
notice to the parties to the ch6se in action or contract. But 
♦ when a transfer is to be made of personal property of considerable 
value, as^ security l^r or in satisfaction of a bond fide debt, it is 
safer aiul moTe usual to make it in writing reciting the considera- 
tion, and enumerating every particular article in a schedule, after 
having the same duly valued by disinterested. and competent 
persons. A bill of sale or assignment does not, at least as 
against creditors, pass any after-acquired personal property, (i?) 
though it may pass any subsequently purchased property in- 
tended to be annexed to or go with the principal, as a new rudder 
or boat of a slnp;(.i7) and wdiere there has been material repa- 
ration, or even subsequent changes and substitutions of new 
articles for old, the former may pass. It requires express 
words to ‘pass a contingent interest in personal property, and 
wdiere a person entitldd. to such an interest assigned “ all her 


{if) M. iv S. 7. All nssigiuiKMil of a 
lease must be in M riting, ‘J'.* Cur. ‘J, c. 

4. 

(r) Howell V. J\]*lvers, 4 T. R. 690. 
(>) Heath v. //«//, 4 Taunt . 

Watson V. Duke of WcUivf^tonf 1 


Bus!?. & Myl. 602, 603, very illustrative 
of this position. 

( 1^12 Simons, 267, 670 3 3 Russ. R. 
12, IX 

( 1.0 5 Taunt. 212 . 

6 B. & Aid. 918. 
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furniture, plate, &c. and all other the estate and effects of or to 
which she was then possessed or entitled^ to trustees upon trust 
for creditors,” it was held, that such assignment did not pass 
her then contingent interest in a testator s residuary estate, ( //) 
and it should seem, that an assignment merely of a copyright, 
without other express words, would not pass the contingent 
interest of an author, upon his surviving twehty-eight years 
from the time of the first publicatioli of his work, (z) And though 
in case of personalty an assignment may in general be by parol, 
it is otherwise as respects a lease or other interest in land, the 
statute against frauds requiring an instrument in writing, and 
signed ; («) and the transfer of a copyright should regularly be 
ill writing and attested by two witnesses, though sometimes 
such a regular assignment will be presumed. (/>) 

In order to perfect the grant, bill of sale or assignment, the 
assignee should immediately take possession *of the goods, and 
not suffer any continued, even partial or concurrent, possession 
by the assignor or his family, or the transfer would be void 
against creditors ignorant of or not concurring in the transfer, (e) 
unless in some cases of notoriety of the change of ownership 
under an execution or otherwise; (^/) or where llio right to take 
possession was only in future or contingent, in which case it 
siillices to take possession immediately the event has happened, 
though in the mean time creditors may have been misled by 
tlie possession liaving remained in the mortgagor, it being set^*^ 
tied that there is no fraud in allowing a continued nossessioji, 
when consistent with the terms of the deed.(t) iVthe property 
assigned be at a distance, as a ship at sea, and cannot be imme- 
diately delivered, then possession must be taken of alU docu- 
ments relating thereto, and the transfer be duly registered, 
and the earliest notice of the transfer forwarded to the party 
in actual possession ; and in the case of a written security, 
or chose in action, or policy of insurance, not only must 
possession be taken of the security, but notice of the transfer 
must be given to the debtor or contracting party, (y*) for other- 


(v) J'opcv, JVhilconilK’, :> Russ. R. 124. 
I’lir wouis of ( 1)0 transfer, to covor any 
C()nliu;jri.ii(:y, should ho, “ and all other 
«l,nhts, titles, inter(.'sts, trust, ])r(>perty, 
l)o^s^‘sslo^), pjpecldunu possihilitii, benelit, 
advantage, claim and demand wliatsoever, 
at law aufi in etjuily, or otiierwiso howso- 
<‘ver, of (he said A- 15. of, In, to, or out of 
oi' upon the said [tKirniug the hunts- 

jenu'd, and iiddiug express u'ords adverting 
to the supposed coiitingenries].^* 

(s) 64 Geo. 3, c. lad, s. 8, 9 ; 2 Stark. 
R. 386. Qfnrre, if the benefit of survivor- 
^bip should not be expressly nssijjncd. 


(a) 29 Car. *?, C- 3, s. 4. 

(/)) 8 'Ami. c. ISh s. 1 ; 41 Geo. 3, 
c.*l()7 ; 3>I. S. 7; 2 Bar. eSc C. 8dd ; 
2 Stark. R, 38/ ; 4 (.5ampb. 9; 1 .lae. 
W. -181. 

(c) Twtine^s case, 3 Coke, 81 ; I Campb. 
333; a 4'aunt, 212, 

(d) 2 Bos. & ]’ul. 69 ; 8 Taunt. 838. 
(f) J-'dirards v. Utrrheuy 2 R. 687 ; 

Gross V. ’Neale, 6 Moore, 10, where sec 
form of a deed with such prospective 
rights to take possession. 

(f) 2 Simons, 2 .j7, 570, and cases 
there cited ; 3 Russ. R. 1,12, 13. 
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lllGHTS TO PERSONALTY 


CHAP. III. 
I. Kioii j s 

TO 

Personalty. 


Jiy Coutruct. 


13 15ankru|)tc^. 


By Insolvent 
Act. 

By Administra- 
tion. (»*) 


wise, at least in case of the bankruptcy of the transferor, his 
assignees will be entitled to the property ; (g) and the same 
doctrine applies to the assignment of a po&t obit bond, or of a 
policy of insurance, of which notice should be immediately 
given to the insurer, (h) A voluntary settlement or assignment 
of personal property, made by a pA’son who was not indebted 
at the time, i.^ valid ancl sufficient against a subsequent pur- 
chaser for valuable considerAtion.(/) 

Tenthly. Title by Contract being by far the most important 
of all the means of acquiring a title to or interest in personalty, 
will be presently distinctly considered. 

Eleventhly. Title by Banicruptcy is now simplified and 
founded on two explicit modern acts. (A:) 

Twelfthly. The Rights of the Assignee of an Insolvent Debtor 
and his Creditors, are also declared by recent acts.(/) 

Thirteenthly. Title hy^ Admhnstration has been treated as a 
mode by which a right to personal property may be acquired, 
first by the administrator, and after he has paid all debts of the 
intestate, and the duty equal to the legacy duty, then by his 
delivering tlic same, not (as in the case of real property) to the 
7iei)% but to the itext of kin, in pursuance of the statute of dis- 
tributions, 8c Car. 2, c. 10, explained by ^9 Car. 2, c. 30, 
and in the following order ; — 


Tdhlt: showifig /unv ihe Ttirwnul Katute of' cm Intcstulc is to be distrihiitcd. (n) 


If intcbtatc dies, 


irj/*e a/i<l child, or chiUrcu, 


WiJ'c only, 


l\() wife or child, 


His jtcrsonal represcnluthcs shall take in 
proporl ions following : 

One^third to wife, rest to child or chil- 
^ dron ; and if children are dead, then to 
^ their representatives, (that is, tlicir lineal 
•descendants,) except such child or ehil- 
j dren, jiot heirs at law, who had estate by 
^ settlement of intestate, in his lifetime, 
e(|ual to other shares. 

C Half to wife, rest to next of kin in equal 
< degree to intestate, or their legal repre- 
( sentatives. 

^ AH to next of kin and their legal repre- 
\ sentatives. 


(g) Ante, 107, n. {J ). 

(k) Id. ibid. 

(i) 1 Sim. & Stu. .31.5. 

(/c) (i Geo. 4, c. 1 6 ; 1^2 4, c. 

( /) 7 Geo. 4, c. 57 ; 1 Will. 4, c. 38. 
As to what is personalty, 3 Russ. R. 376. 

(m) As to the administration bond, see 
8 B. & Cies. 151; 2 Man. &c Ry. 136, 
S. C. Chit. Col. Stat. 32-1-, .32.5, in notes. 

(n) See Bridgman’s Imlex, and Cbitty, 
E. Eq, Dig. tit. Distribution, 319, 320, 
where see the cases as to the course of 
distrihiuion collected ; see also 2 Bia. 
Com. 515, 516, and Toller's Executor, 6lh 
cd. 80 to 91, 369 to 403; Id. Index, 564, 


565. In general, administration is to he 
granted in the same order, v\z, to the person 
next of kin. Id. ibid., and see Table, Id. 
90. Where there arc several next of kin in 
the same degree, the ordinary may grant 
administration to all, or to any ‘one or 
more he pleases, 2 Bla. C. 504; Toller, 
85; 1 Stra. 552; 1 Salk. 36. But the 
claim of administration by the party or 
parties entitled is so usual a claim of 
right, that a mandamus issues from K. B. 
in favour of the party entitled to enforce 
it, 8 East, 408. Administration may be 
granted to a partner if next of kill decline, 
2 Sim. & Stu. 127. 
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If intestate dies, leaving His personal represe^itatives shall take in 

proportions following: 

Child , children, or representatives^ them, All to him, her, or tliciii. 

Children hp two wives, Equally to nil. 

I/' no child, children, or representatives J All to next of kin in equal degree to 
(f them, i intestate. 

< Half to child, half to grandchild, who 
Chtld and grandchild. ^ reprcsciHntion. 

Husband, Whole to him. 

Father, and brother, or sister,' Whole to father. 

Mother, and brother, or sister, Whoft to them equftillv. 

„r.,. .It., S Jlalf to wife, residue lo molher brothers 

IViJc, mother, brothers, sisters, and nieces, ^ .1 , . 

' * * *( sisters and nieces. 

^ Two-fourths to wife, one-fourth to mo 


Wife, mother, nephews, and nieces, 

Wife, brothers or sisters, and mother. 

Mother only, 

Wfe and mother. 


V ther, and other fourth to nephews and 
nieces. 

4 Half to wife, (under statute of Car. 2 ,) 
j half to brothers or sisters, and mother. 

4 VVMiole, (it being llien out of statute of 
if 2 Jac. 2 , c. 17.) (m) 

Half to wife, half to mother. 


Brother or sister of whole blood, and hro~ I 
ther or sister of half blood, j 

Posthumous brother or sister, and mother, 

Posthumous brother or sister, and brother } 
or shier Imm in lifetime of father, 5 

Fathers father and mother's mother, 

Uncle or aunt's children, and brother or ) 

sister's grandchildren, 4 

a rand mot her, uncle, or aunt, 

Two aunts, nephew, and niece, 

Uncle, and deceased uncle's child, 

Uncle by mother s side, and deceased uncle ^ 
or aunt's child, 4 

Nephew by brother, and nephew by half ^ 

sister, 4 

limher or mlcr's nephew, or nieees, j sl.irpe,.(o) and not per capita. 

Nephew by deceased brother, and nephews ^ Each an equal share, per capita, and not 
and nieces by deceased sister, 4 per stirpes. ^ 

Brother and grandfather. Whole to bWlher. 

Brother's frrandson, and brother or sister's .... . ^ \ 

daughter, | Jo da«gl.ter.(,,) 

Brother and. two aunts, I'o brother 

Father and wfe. Half to father, half to wife. 


Equally to both. 

Eijually lo both. 

Equally^io botli. 

Equally to both. 

Equally lo all. 

All to graiuiinolher. 

Equally to all. 

All to uncle. 

All to uncle. 

Equally per capita, fn') 

Whole, nephews .ind nieces taking ptr 


It will be observed that this statute secures as just a distribu- 
tion of the personal assets as under ordinartf circumstances 
would probably be directed by the most deliberate will, and 
in general the word “ relations^' in a testament will be 


(m) By statute 1 ,Tac. 2 , c. 17, s. 7, if 
after dcatli of father any of his children 
shall die intestate, without wife or children, 
in lifetime of mother, cv||i*y brotlier and 
sister, and representatives of them, shall 
have an equal share with inotlier. 

(n) Per capita, is where all claimants 
claim in their own right, as in equal de- 
gree of kindred, and not jure represen- 
taiwnis; as if the next of kin he intestate’s 
three brothers, A. B. and C. ; here his 
ellects are divided into three equal por- 
lit>ns, and distributed per capita, one to 
eacl). 2 Bla. Com. 517. 

{ 0 ) When persons take by representa- 


tion, it is called succession in stirpes; as 
if A. dies,leaving three children, B. leav- 
ing two, and C., brother of A. and B., 
surviving; then one-third to A.’s three 
ehildren, one-third to B.’s two children, 
uiu>remHining tliird to C., the surviving 
brother. 2 Bla. Com, 5l7. 

(p) If grandson’s father survived tlie 
intestate, but died before distribution 
made, llieii bis son becomes entitled in 
distribution with sister’s daughter to a 
moiety, but not otherwise, because son 
becomes representative of his father, it 
being vested interest in him, but be must 
take out administration. 
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I. Rights 

TO 
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CHAP. TIL 
1. Rights 

TO 

PeHSONA I.TY. 


1\V Will orTes. 
taniciit. 


construed by reference to the statute of distributions, (w) 
Hence, unless a party wish to prefer one or more particular 
relations, or other persons, so as to alter tlie ordinary course of 
distribution, any great solicitude to make a will is unnecessary. 

The mere circumstance of an administrator having been in 
possession of and used goods of thfr intestate for three months 
after the deatli, is not H<.iflicient to change the property, so as 
to subject the goods to seizure for the private debt of the 
administrator, and therefore if taken under an execution against 
him, he, in the character of administrator, may support an action 
of trespass for seizing such goods. (o) No action lies fora dis- 
tributive share. {])) 

rourteenthly, Title by Testament. Here there is a leading 
distinction between a devise of land and a will or testament of 
personal property. In the case of real property of freehold 
tenure, the testator must in general not only have his estate or 
interest therein at the time of making his will, but he must also 
continue to have the same interest in the same estate until his 
death, and after-purchased lands, or even the same lands, if he 
materially change his interest therein, will not pass to the de- 
visee, but will descend to the heir, unless he afterwards repub- 
lish his will ; whereas, as respects personalty, the wdll is amhii- 
latorij^ and property purchased or vested in the testator after 
making such wdll, passes to the legatee, if the testator’s inten- 
tion to that effect can be collected from the will, and there will 
be no ademption of the legacy unless the intention was clearly 
tb rCToke; ttu, if at the date of a wnll the testator have certain 
stock in the funds, and bequeath it to A., and afterwards sell 
out the stock, but subsequently re-purchase the like or similar 
stock, the last may pass to A. as a substitution of the original 
stock, without re-publishing the will ;(</ ) but then the wdll must 
be so framed'as to import such intention ; for where A. being 
married to B. bequeathed a legacy to “ my beloved wife,” and 
B. afterwards died, and A. married C., it was held that the latter 
w as not entitled to the bequest, (r) Another distinction is, that 
a wdll of lands and tenements, not copyhold, must, by express 
enactment, be signed by the testator, and mustjiave three attesting 
witnesses ; {s) whereas a testament of personalty does not re- 
quire signature or any witness ; (^) and even written instructions 

(n) Braudflu v. Brandon^ 3 Swan. ol9; 207 ; 1 Russ. &, M. 629. 
and see 1 1’. R. KiJ, and as to meaning (r) 1 Russ. & M. 629. 
of term relation, (s) 29 Cur. 2, c. 3, s. 5. 

(«) 2 Mood, & Mai. 132. (t) Gilb. R. 260 ; Comyns, 452 ; 2 

(p) 7 15. & Cres. .542. Phd. Ec. C. 213 ; 2 Bla. C. .001,50?, As 

((/) Cas. temp, Talb. 226 ; 2 Jac. & W. to Slock, ante, 96, note (p). 
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taken clown by an attorney from the deceased's dictation and CHAP. ill. 
not signed by him, but of which he approved, is a suflicient 
will ; (//) and where the testator wrote a paper as his will, but Pbrsovalty. 
left it incomplete for Avant of signature and attestation, 
which recjuisites it wtis proved he intended up to the time of 
his death to add, but was ^irevented from effecting by the act 
of God, such paper was established £u> a will;(?>) and even al- 
terations in pencil on a regularl}^ executed and attested will 
have been admitted to probate, (i) As any paper written by a 
party or by his directions might operate as his will, unless cpia- 
lified by some expression, the prudent course, in case of a mere 
projected cvill, which a person may wish to have by him ready 
for slight alteration or for signature at any instant, would be to 
adopt the form recently used by a late very learned Chief 
Justice, viz. “This paper intended io become and contains 
the last will and testament of me, A- 1^*> of, ^c. so soon as I 
shall hav>e signed thesame^ hut not sooner ^ I desire, &c. Then 
stating the particular directions and beejuestsas in a perfect and 
complete will; and the conclusion of such intended will and at- 
testation may be thus : “ And I nominate the said K. F. and 
G. H., &c. executrix and executor of this my wdll. In witness 
Avhereof, I have hereunto set my name and subscribed this 
paper, this day of , A. 1). , (leaving a blank 

for the signature of the testator’s name), and w’ith the following 
already written attestation. Signed, published, and declared 
by the said A. B. as and for his last will and testament, in the 
presence of us, who, in his presence and at his request, iiav5 
set our mimes as witnesses hereunto.” (y) And when the testator 
had perfected his will by his signature, three witnesses wrote 
their names and additions at the bottom of the attestation. It 
must, however, be remembered that the completion of suc^i a 
projected will may be prevented by accident or j^udden death, 
and therefore when it is the intention of a party to dispose of 
his property to persons materially different to the distribution 
in case of intestacy, the only certain course is actually and com- 
pletely fo execute a concise and explicit short will, and to have 
another intended will more in detail ready to be executed, if 
circumstances will allow'^. , 

A will of personalty may be valid in part, though obtained 
by fraud as to the residue, (z) and the bequest of a legacy to a 


(m) 2 Phil. Ec. C. 177. 

(v) 1 Phil. Ec. C. 12,58, 59. 

(i) 2 Phil. Ec. C. 17;5 ; 1 Phil. Xx. C. 
22 ; see further 2 Bla. C. 502, note 16. 
(y) See the will of the late I^orfl Tcmi- 


tcrflen at Registry of the Prerogative 
Court of Canterbury, proved at London 
21 Nov. 1832. 

(s) 1 Dow. Rep. New S. 85. 
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Sixthl\^, Con^ 
tracts, (f>) or 
hmr a right in a 
chose in action 
mail he acquired. 


1. General di- 
vision into con- 
tracts of record, 
special ti<!s, and 
simple or parol 
contracts. 


witness of a will of personalty is not, as in the case of a devise 
of land, invalid, (a) 

Courts of Equity have a concurrent jurisdiction with the 
Ecclesiastical Courts wdth respect to wills and intestacy as re- 
gards personalty; (/>) and therefore in general, in the construc- 
tion of wills of personal estate, Courts of Equity follow the rule 
of the canon, cvhich is founded on the civil law% and by the 
canon law the word goods i\ and equally the w^ord chattels 

taken siinjdy and without qualification, comprise the whole 
personal estate of every description, (c) 

If certain personal chattels be specifically bequeathed, and 
the meaning of the description be doubtful, parol evidence of 
scientific persons is admissible to explain the meaning, (d) 
Under the bequest of a leasehold farm, farming utensils not 
named wiW not pass, {e) though we have seen that it is otherwise 
as to growing crops of corn. (J*) No action lies for a legacy, 
unless upon a promise or new consideration, (g) 


Contracts, we have seen, have been treated as one of the 
several modes of acquirhig oj' losmg the right to personal 
things.^ Jiut that is too limited a view of contracts. (/) We 
cannot in this summary consider all the points relating to con- 
tracts and every kind of contract. We shall only notice a few 
general rules and some of the principal contracts, with occasional 
suggestions. 

Contracts are progressively from a higher to an inferior 
RatuLC, and on that (iccount are entitled to relative preferences 
in the administration of assets. They are of Record, Deeds 
under Seal, or Simple Contracts, whether in writing or verbal. 

Those of Record are Recognizances and Judgments acknow- 
ledged or recovered before a judge or other official person. ( /) 
f)eeds and*other instruments under seal stand next in order*.^ 
These arc principally money bonds in a penafti/ (Jc) conditioned 
for the payment of money, or bonds to replace stock, mortgage 


(a) Geo. y, c. 6 j S Simons, 4 ; 3 
Ituss. iv 11. 436. 

(/>) 4 Uviss. 11. 370 ; 1 Vcs. 334 ; 1 Cox, 
.34^ ; 2 Atk. 1 16 ; aliter, in case of a de- 
vise of real estate to debts, 9 Bar. & 
f:res. 4»9. ' • 

(r) 4 lluss. U. 370, where see the ellVct 
of diflVrent words in a will as regards the 
ficscription of the pc’rsoiml things he- 
(juealhed ; and sec ante, 96, 97, whew stock 
passes by a beciuesl ; see farther awte, 100, 
101, as to the c<jnstriiction of a will. 

(r/ ) 3 Simons, 2 J, uuie, 101, 

(c) 11 Vcs, 6.b7. 

( f)Ante, 92. 

(g) ? B. & Cves, ; but sec 3 E-.'st, 
J2t) ; 1 M. B. 209, 213. 


(//.) See post, chap, ix., what contracts 
will be enforced in equity. ^ 

(i) Aafc, 99 n. (p) ; 2 Bla. C. 400, 442. 
It is strictly so in a contract of sale, and in 
all cases of contract one part y or the other, 
by virtue of llie engagement, is eittitled 
either to receive money or goods, or have 
some act performed or omitted ; but con- 
tracts are by no means limited to the 
transfer of an interest in a personal thing, 
and therefore, and also in respect of their 
general importance, they deserve more 
particular attention. 

( ;) As to the precaution in docketing, 
see 3 Simon’s R. 301, ante, 104. 

(k) In equity more than the penally 
may I'O recovered, 3 Simon’s H. 129, .340. 
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bonds, annuit}^ bonds, bail bonds, replevin bonds, ’or bonds 
conditioned for the perform^ce of covenants in another inden- ^ 
ture, or for performance of any other act; Mortgage Deeds, 
AnnuiUj Deeds, Leases under Seal, Indentures oj' Ai)pre)ii ice- 
ship, Charter-parties, Policies under &Vd#%hetli6r insuring life, 
or houses, of ships, Articles oJ Agteeinent, and Deeds Poll, It 
is obvious that every contract that Ian be entered into by sftnple 
Avriting or by parol (excepting, perhaps, bills of exchange and 
promissory notes) may, if the parties’ think fit, be under seal, 
and when so, they have the properties and privileges of sjk*- 
cialties ; but in that case, in general the formal parts of the in- 
strument differ from the terms of the instrument when not 
under seal. 

Lastly, are Written Contracts not under Seal, or mere Verbal 
Pro?nises. These are of infinite variety. The principal are 
bills of exchange, promissory notes, checks on bankers, policies 
of insurance not under seal, insuring ships or lives, (/) memo- 
randums of charter, wagers, awards, contracts relating to the 
loan of nionej/, or relating to the sale, exchange, or use of goods 
or land, warranties, guarantees, contracts to marry, to s#ve, or 
employ, or perform works, or to deliver or accept goods sold or 
bought, or to indemnify; contracts, express or implied, of bailees, 
or agents, factors, wharfingers, farriers, cartiers by land or 
water, and of Attorneys ; and in short all the various bargains, 
express or implied, which arc not usually under seal. 

In tlic case of contracts under seal, no consideration is essen- 
tial to their validity, unless fraud or illegality can be proved ; 
they are binding upon the party himself, though inoperative 
against creditors or purchasers, although he received no con- 
sideration. Hence, in all cases where the consideration may be 
doubtful or difficult to state or to prove, or where there is a 
considerable debt to be guaranteed, it is preferable to have the 
engagement under seal ; and in that case, if the contract itself 
he clearly expressed, recitals stating the motive for enter- 
ing into it are in general unnecessary, though, as even a Court 
of Equity will not enter into the c^nsidei ation of the motives 
inducing a party to enter into a contract, unless it be expressed 
therein or in recitals, (ni) it may frequently be advisable, as well in 
deeds as in other contracts, fully to incite such motives, as ex- 
planatory of the object and spirit of the subsequent stipula- 
> ■ — — ^ ... , — , 

(0 An insurance on part^'’s own life Dow. R. New S. 1. over-ruling Bolland v. 
becomes void if he be executed for a fe- Disney, 3 Russ. R. 35 1. 
lony, Amicable v. Bolland and others, ^ (w) 1 Juc. W. 4^2^?. 
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RIGHTS TO PERSONALTY, 


CHAP. III. tions.(?}) -But with respect to contracts not under seal, tech- 
nically termed (though in writing), they can never be 

Personalty, enforced unless founded upon sufficient consideration^ unless, 
indeed, in the case of bills of exchange and promissory notes, 
and then only when,, in the hands of a hona jide holder for 
value, (o) In ^11 other (jases of parol or timple contracts, the 
party suing must prove affipnatively that there was adequate 
consideration, and the defendant is at liberty to show that there 
was none, or that it was illegal. ( I?) However valid the ex- 
pressed consideration may be, it is always competent, in the case 
of a deed^ though pot so of a record, for the parties to it to 
plead and prove that the whole or part of the true considera- 
tion was illegah (q) 

3. The peculiar Tl\e principal ptility in having the contract for de/jts of re- 

ordec(Js!(!r/ under seal, is to bind the heir and devisee of the con- 

tracting party at law; and though a modern act (a) now sub- 
jects the real estate of a trader, within the meaning of the 
bankrupt law, to the payment of simple contract debts as well 
as specialties, that enactment docs not extend to persons who 
are not such traders, and consequently it is in general still ad- 
visable to secure a debt or performance of other contract by 
deled expressly binding the heir, and also to have a judgment 
docketed, so as to bind the land even in the hands of a pur- 
chaser as well as the heir and devisee. Another and very im- 
portant distinction is, that debts of record, when duly docket- 
ed (/) and due on specialty, are to be preferred at law’ in pay- 
ment of debts out of personal property by an executor or ad- 
ministrator ; so that, upon the whole, in all cases of considerable 
demands, it is still advisable to have the security oi* a deed. 
In case of n .bond in a penalty, in a Court of Equity more may 
be recovered than the amount of the property, : though it is 
otherwise at law. (?/) 

4. Proposals for It is a general rule, that to constitute a complete valid con- 

under seal, there must be at least tw^o contracting 
parties, and each should be reciprocaBy bound at the same 


(n) 1 Jac. be W. 422 ; and see 1 Turner 
5c 11. 41, 54, as to recitals, 

(o) Ridmit V. Bristow, 1 T^rw^ fJ4 ; 
1 Cronipk& J. 2ol, S. C., where see lucid 
remarks of Mr. Baron Bavlcv. 

(p) Id. ibid. 

(q) 1 Saund. 295 ; 2 Wils. 347 ; 3 T. R. 
424, 538 ; 9 Bar. & Cres. 462 ; 10 B, & 


^ (r) See more fully as (o the leading 
distinctions between records, specialties, 
atid simple contracts, 3 Chit. Commercial 
Law, 3 to 11 ; and as to judgments, 3 
Younge & Jerv. 101, 

(s) 1 W.4, C.47. 

(t) 'Ante, 104. 

(tt) 3 Russ. R. 598. 
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time.{v) Therefore, upon a sale bjr auction, if a party bid for 
an article a named siifib, he is not bduud by his offer till the 
auctioneer on behalf of tlie^ vendor testified ’his acceptance 
of the offer by kh&cking down his hamnfor, until which instant 
the bidding be withdrawn. (.r) “ dpctriiie does not 

apply to proposals lilade by lette^^ froag^ bhe party to another at 
a distance from each other, to piiriphase any commodity o® cer- 
tain named terms. In such a case, it has been held tliat the 
party is bound by his projfosal until either the specified time 
or a reasonable time for answering it has elapsed, and if within 
that time the proposal be accepted, it is biding, for otherwise 
no bargain between parties at a distance from each other could 
well be effected, (f/) But if the proposer, before the other 
party has forwarded his assent, rescind his offer, by ‘sending a 
special messenger or otherwise, it sepms he might effectually do 
so. (r) If the party receiving the proposal should not entirely 
acquiesce, but propose new terms by letter, then he in his turn 
would be bound by his proposal' until a reasonable time had 
elapsed for receiving an answer ; but in the mean time the 
original proposer would not be bound by his first proppsition, 
and so on until there has been a complete assent on one side to 
the last proposition of the other. («) But a mere proposal 
in writing to become responsible for the debt of another is hot 
binding, unless the creditor immediately communicate his assent 
thereto to the proposer, {h) 

But the rule that both parties must reciprocally be bound by 
the bargain, does not either at law or in equity extend to for nw I 
signatures required by the statute against frauds, provided^ the 
paper signed by the party sued express the name of the other 
party, (r) Therefore a party who has not signed may sue the 
other party wlio has, (</) and a Court of Equity will' also decree 
a specific performance against a party who has signed ; (c) . one 
reason may be, that the statute in one section only requires 
that the party to be charged shall sign, but another section is 
in the plural, {f) But still it has been doubted whether in 
these cases the party who signed is not at liberty to recede, 


(v) 2 Moore & P. 86 ; 5 Bing. S t. 

(ar) Payne v. Cave, 3T. R. 149. 

(y) 16 East, 45 ; 1 M. & S. 21 ; j*,! 
Bar. & Aid. 681 ; 4 Bing. 658, which 
seems to overrule 3 T. U. 653. 

( 2 ) 4 Bing. 653. 

(a) Semble ; and see 4 Wils. & Shaw, 
20 ; 4 Bing. 653. 

(fc) 1 Stark. 10 ; J M. & S. 557 ; and 
quiere if such assent must not be in 


writing, 1 Russ, h M. 394. 

‘A (r) 1 New R, 252. 

(d) 6 East, 307 ; 2 Smith’s R. 389 ; 3 
Taunt. 169 ; 5 Taunt. 788, 

(<?) 1 Russ. & M. 391, 394, 625 ; 2 
Jac. & W. 426; 2 Ch. C. 164; 7 Ves. 
265. 

(/) 29 Car. 2, c. 3, 5. 4, 17 ; see the 
reason assigned by the court, 5 Taunt, 
788. 
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RIGHTS OF PERSONALTY, 

CHAP. III. untif the other party, who has not signed, has done some act to 
bind himself, such as commencing an action or filing his bill ; {g) 
and where merely a proposal, and riot an express undertaking 
has been oflfered, it has been considered that it must be accepted 
in writing ; but that when there is a positive undertaking, then 
such written ac;peptance not essential. (A) 


i 

irt mu^rbe ij rcspect to contracts not under seal, the common law 

^riling, and * makes no difierence, whether they be in writing or verbal, 
excepting bills of exchange and promissory notes, which must 
be in writing or pencil. Nor does the common law require the 
consideration to be stated on the face of the contract when in 


writing, but allows it to be supplied by verbal evidence. The 
exccj)tions introduced by statute principally relate to contracts 
by executors, and ,by third persons for the debt of another, or 
relating to the sale of an interest in land, or which are not to be 
performed within a year, and contracts for the sale of goods, 
wares, or merchandize for the price of ten pounds or upwards ; (i) 
and a recent act requires acknowledgements (excepting by 
payments), to take a case out of the statute of limitations, and 
contracts of sale of goods to be made and delivered at a future 
time, to be in writing. (/:) And independently of these statutes, it 
is always advisable, with a view to certainty in evidence, to have 
all the material representations, considerations, and circum- 
stances connected with the contract, and especially the contract 
itself, .fully and formally stated in’ writing, and signed by all the 
parties intended to be liable to perform it. Thus, unless verbal 
representations before or at the time of sale, or other transac- 
tion, be expressly made part of the written contract, they will 
not (however material, and however they may have misled the 


2 Jac. & W ‘426. 

(/j) rainier v. Scotl, 1 Russ. & M. 394. 
(i) 29 Car. 2, c, 3, s. 4. “ And be it 

furtlier enacted by the authority aforesaid, 
that from and after the said £4lli day of 
June, no action shall be brought u hereby 
to charge any executor or administrator 
upon any special promise, to answer da- 
mages out of bis own estate j or whereby 
to charge the defendant upon any special 
promise to answer for the dcf>t, defal»lt, 
or miscarriages of another person ; or to 
charge any person upon any agreement 
made upon consideration of marriage ; or 
upon any contract or sale of lands, tene- 
ments, or liereditaments, or any interest 
in or concerning them ; or upon any agree- 
ment that is not to be performed within 
the space of one year from the making 
thereof ; unless the agreement upon which 
luch action shall be brought, or some me- 


morandum or note then'of, shall be in 
writing, and signed by the party to be 
charged therewith, or some other person 
thereunto by him lawfully authorized. 
Section 17. And be it further enacted by 
the authority aforesaid, that from and 
after the said 2411] day of June, no con- 
tract for the sale of any goods, wares, and 
merchandizes, for the jrrice of 10/. sterling 
or upwards, '^shall be allowed to be good, 
except the buyer shall accept part of the 
goods so sold, aiid actually receive the 
same, or give something in earnest to bind 
the bargain, or in part of payment, or that 
soriie note or niemoranduiii in writing of 
the said bargain be made and sigJied by 
the parties to be charged by such contract, 
or their agents thereunto lawfully autho- 
rized. 

{k) 9 Geo. 4, c. 14. 



TIIEIR INJURIES, AND REMEDIES IN GENERAL. 


117 


contracting party) be considered as part of the contract, so as to 
enable liim, upon discovering the deceit, to avoid the contract; 
and at most he could only sue in a cross action to recover com- 
pensation for the fraudulent misrepresentation, as Lord Ellen- 
boroiigh - exprQiJsed, laying asleep bis -prudence. (?) It has 
howevpr been held, that statements , in printed papers, and 
words relative to a ship, are in fcneral an assurance or war- 
ranty to the merchant who loads goods on board the ship in 
pursuance of the advertiserfient, and became part of the con- 
tract, although they be not afterwards contained in the bill of 
lading or charter-party not under seal, (w) So with respect to 
the sale of an estate ; an advertisement in the newspaper mis- 
describing it may become part of the contract, or at least subject 
the vendor to an action for deceit, (w) When, as in cases within 
the statute against frauds, it is required that the contract shall 
be signed by {he pari 7/ ox parties to be charged therewith, it is 
a suHicient signature^ if the party himself write his name any 
where, even in the commencement, with intention to give effect 
to the whole ; (o) as, Mr. Wilmot has agreed on,” &c. ; and 
though there be only the signature of the party sued to an ex- 
2)refis undertaking, and not of both parties, that suffices ; though 
it would be otherwise if there was merely a signed proposal ; 
but unless the signature apply to the whole of the stipulations, 
it is insufficient. (<y) If a bill, filed for specific performance, state 
that the agreement was in Writing, signatures will, on demurrer, 
be presumed, though it is advisable to state that it was signed ; {r'j 
and the same doctrine prevails at law in a declaration on an 
agreement. (^) The memorandum signed must contain all the 
substantial parts of the bargain, leaving nothing in that respect 
to be supplied by parol evidence. {C) 

If in the particular cases enumerated by the statute against 
frauds, the contract be not properly in writing, and signed when 
requisite, although it may be capable of proof by one hundred 
witnesses, or by the same number of verbal admissions, it cannot 
be enforced either at law or in equity, with this exception, that 
in a Court of Equity, although a contract of sale be wholly 
verbal, yet if by its terms it was expressly stipulated that it 
sI)ould he duly reduced into writing and signed, and that formal 

(/) PoireU V. Julmunds, 12 East, 6. (;>) Palmer v. Scotty j)OSt, 1 Kuss. & M. 

(w) Abbott on ,Sbij>ping, 4* <*d. 224; 39l ; ante, 116. 

Holt on Shipping, 57 ; 4 Campb. 243. (o) Id. ibid. ; 3 Mcriv. 53, 62. 

(w) Knapp’s R.344; 1 Simon’s K, 13; (r) 1 Sim. 6c Stu. 543. 

" 20. (s) 1 Sa^nd. R. 276, n. (a); 7 T. R. 

(o) Prossert v, Parker, 1 Russ. 6c M. 351 ; 2 Brod. & B. 262. 

625; Sngd. V. & P. 0 od.; and cases, (t) Sec note (c),p 05 i, 125. 
t’bit. Col. St. 374, 375, notes (;0» ( 7 )* (»')• 
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RIGHTS TO PERSONALTY, 


CHAP. HI. completion of the bargain was prevented by fraud of the party 
ought to have signedy then a Court of Equity would enforce 
Pbiisonalty^ tijg verbal agreement against such a party, (w) 

7. When COIN wholc terms of the contract, when in writings need not 

tract ina}^ be . - ii.il 

colle cted from be expressed on the same paper or document, but may be col- 
ruciits orders froHi scveval letters j!ontaining proposals and ultimate 

, agreements between the parties, {v) but then the last communi- 

cation m.ust bfe a distinct and unqualified assent to an equally 
clear proposal ; and if the last letter suggest any new or further 
proposition requiring the assent of the other party, or some 
conimunteation from him to complete the transaction, then no 
contract ^)r agreement is constituted, (a) So under the statute 
against frauds requiring a written and signed agreement, it has 
been held that a sufficient contract may be constituted by a 
letter ascertaining the terms of the agreement, by reference to 
another document containing them, (/y) even though such docu- 
ment has not been signed, ( 2 :) or referring to something which 
is in itself certain, as to the custom of the country in an agree- 
ment for a lease; («) though under the statute against frauds it 
has been held that parol evidence cannot be received to ascer- 
tain what is referred to, the subject of the reference not being 
sufficiently certain or decided and distinct upon the face of the 
document itself, (i) 

8. All prope r ^ Tlicrc is one general rule and precaution to be observed in 
framing or entering into all express contracts whether or not 
tied. under seal, namely, that all the proposed terms of bargain, and 

all proper stipulations, be expressly inserted in the written con- . 
tract ; for though there are some cases in which a Court of Law 
or Equity wilj imply or infer a contract in all proper terms, 
when the^; parties themselves have not fixed the terms of con- 
tract, yet when they do contract for themselves, no term or sti- 
pulation not expressed will be superadded by the court, though 
the court might readily conjecture what the parties intended, 
or what would be reasonable; for courts are to construe^ and not 
to make new contracts for parties which they have omitted to 


(u ) 2 Bro. C. C. 565 ; Sugd. V. & P. 
106, .107 ; and see S Russ. li. 421 ; but 
see 3 Bar. & Aid. 326; 1 Cox, 219; 1 P. 
Wins. 770 ; 3 Mcriv, 53, 62. 

(r) 1 Bing. 9 ; 7 Moore, 219 ; 4 Wils. 
& Sh. 20 ; 1 Sim. & Stu. 194^; 3 Taunt. 
169. 


(a) Holland v. Eyret 4 Wils. & Shaw, 
20; 1 Sim. & Stu. 194 ; 4 Bing. 653. 

(v) 3 Atk. 502 ; 2 Bos. & P. 238. 

(s) 3 Bro. C. C. 318. 

(a) 1 Vcs. .T. 3.30. 

(5) 1 Ves. .T. 326 ; ,5 Bar. & Cres. 583; 
and 9 Bar. & Cres. 561, 569, 570. 
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make for themselves, (c) Therefore when several parties ,, en- 
tered into a written engagement of partnership in a foreign 
adventure, and one of them was to proceed and reside abroad, 
and to undertake much more risk and personal trouble than the 
others, and there were written stipulations for divisions of profits, 
but no stipulations providing remuneration forthij extra trouble, 
or for the contingency of the undertaking hot proceeding ; and 
the party went abroad at great expense and trouble, and com- 
menced the adventure^ but whidi was shortly afterwards put an 
end to, and he proceeded in Scotland against his copartners to 
recover remuneration for his extra trouble and expense, it was 
held in the House of Lords, reversing the decision of the Lord 
Ordinary, that as the contract did not jprovide for the event, 
there was no jurisdiction to afford him any compensation, {d) 
So if a contract of partnership be^silent as to th^ division of 
profits, then whatever may have been the unexpressed intention 
of the parties, each will be entitled to an equal moiety, though 
one of them brought in no part, or a very unequal share of the 
capital, (c) And in another case in the House of Lords it was 
on the same principle held (reversing the judgment of the Court 
of Session) that a clause in articles and conditions regulating the 
management of a farm, that the wdiole fodder to be used upon 
the ground, and none sold or carried Hway at any time, hay only 
excepted, and all the dung to be laid on the {arm the last year 
of the lease,” created an efiectual prohibition against the tenant 
disposing or carrying oft' the farm any part of the straw of the 
waygoing crops, and that as there was no stipulation on the 
part of the landlord to pay the value, the tenant could not 
recover it ; (y) and though the custom or usage of the county 
where a farm is situate would otherwise entitle the tenant to 
remuneration for his w^aygoing crops, or for labipur or manure 
from his landlord or incoming tenant, (g) yet if there were any 
express stipulation between the outgoing tenant and his land- 
lord inconsistent with such custom or usage, then the latter will 
not prevail, (h) So though a tenant is in general entitled 
during his term to remove any annexations made by him to the 

(r) See explicit cases in the House of Gordon v. Robertson, 12 Wils, & 

Lords, Cttiap/ic// V. Rcat/i, 2 Wils. & Shaw, Shaw, 115 j .Alien v. Berry, 3 Wils. & 
37 ; and Gordon v. Robertson, 2 Wils. & Shaw, 417, qiiterc ; 7 Bing. 463. 

Shaw, 115; and lyatsan v. Duke of Wei- (g) Dally v. Hirst, 3 J. B. Moore, 
1 Buss. & M, 602, 605 ; as to coil- 536; 1 Brod. & B. 224; Holt’s C. N. 
tingencics, 8 Bing. 231. P. 197 ; 7 Bing. 465. 

(d) Cainj)heU v, Beath, 2 Wils. & Shaw, (ft) 16 East, 71 ; 1 Taunt. 19 ; 1 Meriv. 

37, 15 ; 2 Bar. & Aid. 716 ; Holt’s Cases, 

(c) Peacock v. Peacock, 16 Ves, J. j Ni. Pri. 197 ; 3 J. B. Moore, 536; 8 
Slruthers v. Burt, 2 Wils. & Shaw, 153. Bing, 65. 
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CHAP. III., 
1. Hirjins 

lO 

P.»:itSO\AI-TY. 


9. Thnr of per- 
Ibrniance when 
tlu’ csstMice of 
coniract. 


freehold for the purposes of trade, yet if he has covenanted 
to leave all creciior^s or itfiproi^ements, it is otherwise, and he is 
not in that case entitled to any compensation, (i) So, although 
in a teitUnt's co^nant to jjepaif, damages^by fire be excepted, 
andwwhieh jw'otects him from liability to repair, yet, unless 
exprftssly stipulated otherwise, he will continue liable to pay 
retit to the enVl of his term, and" he cahtiot even compel the 
landlord^ unless pcthaps wheh the buildings are wdthin the bills 
of mortality, to expend, in rebuilding, the money he has re- 
ceived fof tiie loss from an insurance pffice ; (Jc) and therefore 
care should be observed on the part of a lessee to insert a pro- 
viso suspending liability to payment, or at least the .tenant 
should e^feict^jBn insurance sufficient to cover the amount of the 
rent and loss of the value of the occupation during the residue 
of the term. 

There ard however some cases of express wTitten contracts, 
when, if such contract be wholly silent on the subject, implied 
terms of contract may be svperadded, provided they are not 
inconsistent with the express stipulation. Thus a custom or 
usage, that tenants shall have the waygoing crops after the 
expiration of their leai^e, or be paid for fallows, seeds, or manure, 
is valid and effectual, if the lease be silent on the subject. {1) 

So, if either party to contract wish to make perform- 
ance at a precise time material, he should introduce an ex- 
press and positive proviso to that effect, for otherwise, at 
least as respects the sale of real property, perforipance on the 
very day is not in general considered in a Court of Equity as 
of the essence of the contract, (m) But that rule, it is said, is 
not to be extended ; (w) and., where a day was fixed in a con- 
tract of sale of the good-Will of a public house and the stock 
in trade and filruiture, at a valuation, and the purchaser w as 
not ready till the next day, when Jip tendered the amount, the 
time was held the essence of the bargain, and a Court of Equity 
refused a specific performance at the instance of such pur- 
chaser, thougb he was only one day too late, (o) And where 
a purchase is intended with a view^ to commercial purposes, and 
not merely as an investraent money, time is frequently con- 
sidered as the essence of the contract. (^ 9 ) And where a 

(i) 1 Taunt. 19 ; 9 Ring. 24. time the essence of the contract, 1 .Tac. 

(k) 1 . "Simons’ R. 1-16 ; 5 liar. AM. 1 . W. 422 ; 1 Russ. R. 376 ; Sugd. V, 

^0 i Men. Blu. h ; Doug. 201 ; Holt’s P. 364 to 383. 

C. N. P.197 ; 3 J. R. Moore, .^36 ; and (,t) 2 Jac. & W, 288, 289 j and Sugd. 
see note, supra ; 7 Bing. 46:>. V. & P. 8 ed. 363. 

(m) In equity a vendor’s un%?rtakiiig (o) 1 Ross. Rep., 376. 
to give an abstract and deliver possession (p) I Sim, & Stu. 190. 
by a partivuhir time, doe.s not iiiakc such.* 
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debtor is to be excused from paying the whole debt, provided 
he pay certain instalments as part, bn named days, and he neg- 
lect to make punctual .pa^ment^ the creditor becomes, even in 
equity, entitled to sue for the whole debt. Ill a case at law, 
four days’ delay in performing an act, though ^ccasibn^ by 
bad weather, was Held to deprive the party of his right to 80/., 
which was to be paicf if flic act|hac( bben done on a fixed 
day. {q) And at law the precise day fix^d fi)r complelting the 
sale, or other contract, is, in general, material; and,^if either 
party be not then reacfy, «the other may immediately treat the 
contract as no longer binding, and may sue fpr the breach, pro- 
vided he himself w^as ready to perforn^his part, (r) In the 
^ case of a sale of goods, if the purchased do nol fetch avray 
and pay for them at the appointed day, it has b^eii considered 
that the vendor must give him notic#, and allow hipi a furtjier 
reasonable time, before he can re-seU ; («) but it seems the 
sounder doctrine, that at law this is not becessary, (/) But in 
these cases the party must nofify to the other his intention to 
insist on precise, punctual performance, ahd if he omit to do so, 
he cannot retain a deposit, {it) 

If the contract be with several persotis, it should be ex- 
pressly stipulated that each shall be severally as well as 
johitly bound to perforni the contract ; for if there'be no ex- 
press stipulation to that effect, the contract wjll be considered 
as only joint; and in case of death of one, there will be no 
remedy at law against his personal representative ; and though, 
the estate of a deceased partner or principal is chargeable in 
equity, that remedy is not so perfect or speedy as at law; and 
if the contract were joint only, relief will nbt in all cases be 
afforded in equity against the estate of a deceased surety. 
This distinction is so important, that where the, parties have 
intended that a security shall be joint and several but by’ 
unstake has been only joint, a Court of Equity will compel a 
surety to sign a joint and several security, according to the ori- . 
ginal intention, (r) . . 

So if the debt or contract be of considerable importance, it 
may be advisable to obtain several warrants of Attorney for secu- 
rity in a large penalty, so as certainly io ex^ed the principal debt 
and a great arrear of interest and expenses, {x) so as to enable the 


{({) 4 Car..& P. 295; and see 4 Bing. & Cres. 575 ; Sugd. V. & P. 362. 

280. (it) B Bar; & Cres. 575. 

(r) Sugd. V. & P. 0 ed. 359 to 370. (v) Itawstmew, Parr, SRuss.Rep. 424. 

(s) 1 Salk. 113 ; bui see 3 Campb. 426, (x) Why in a penalty, see 3 SHu. ll. 

1 Marsh. R. 514. 299. 

{t) 4 Taunt. .334; 1 Marsh. 514; 8 B. 
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cre<litor lo issue several executions at the same time into different 
counties against different descriptions of property, which might 
^ otherv^se be taken by several creditors pending the loss of time 
when waiting thh return of a partial levy upon one writ before 
any further execution could issue. 

So as our IJnglish law (which in that respect is defective, 
and not so just as the Scotch law,) rarely allows interest on 
unpaid debts, unless expressly stipulated for, care should be 
observed to provide for interest from stipulated, periods, and 
even upon Sums that the complainant might have to pay in the 
shape of damages, (y) A stipulation as to interest is particu- 
larly advisable in contracts, whether ])y auction or private, for 
the sale Ol‘ property ;(i) and a vendor who desires to avoid 
being required to carry evidence of his title beyond a certain 
time or deed, must so expressly stipulate in the particulars and 
conditions of sale ; and when he sells only part of his estate, 
and wishes to avoid covenanting to produce his title deeds 
wlien required, he must also stipulate accordingly, or otherwise 
he may be compelled so to covenant, {a) In cases of liens, the 
law, in the absence of express stipulation, does not in general 
allow the party holding it to sell the thing deposited, although 
it may of a perishable nature ; {h) in cases therefore of such a 
deposit, ah express written pov/er of sale should be provided. 

From persons who are traders, if there be the remotest 
chance of bankruptcy, it is advisable to obtain an unqualified 
^bill of exchange or promissory note for a sum certain, as a col- 
lateral security for the performance of the contract, though no 
way relating to the payment of money ; because in the event of 
bankruptcy, the holder may prove or claim for the amount upon 
such bill or note, when the unliquidated damages for the breach 
of the contrajet coiild not be so proved ; and this precaution 
should always be observed by sureties before they enter into 
their engagement. 

, Sureties for the fidelity of clerks, or any party in any situ- 
ation, besides taking the best security they can obtain from the 
person for whose conduct ^ley become responsible, should also 
stipulate in their bond or ^ guarantee not only for a power to 
determine it, but also that the master or principal shall at cer- 
tain times exact from the clerk due statements of account, and 


(y) 9 Bar. & Cres. 380 ; 6 Bing. 380 ; 
1 B. & Adolp. 577. 

(5) 1 Sini. &c Stu. I^rrington v. 
lloggartj 1 Bar, & AduJp. 577, 


(a) Farn v. Ayers, 2 Sim. & Stu. 535. 
h) Holt’s C. P. 383. 
c) Sec post, guarantees not under seal, 
where several or joint. 
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shall himself carefully examine the same, and give notice of the 
least default or irregularity on the part of the clerk, and that 
otherwise the surety shall tiot be liable, (d) A. surety b^ bond, 
unless he have a counter-bond to indemnify hiiii‘, and wdiich it is 
advisable to obtain, upon paying the principal obligee, is ncjjerely 
a simple contract creditor of the debtor ; though, if there were 
a mortgage, he might, upon pqj^ing, obtain an assignment 
thereof as his own security, (e) He wo^ld "not be discharged 
from liability in equity by thS creditors taking a ^arrant of 
attorney, payable by instalments, if no additional tilne be given, 
or he were privy to the arrangement. ( /’) As between several 
sureties by the same bond, if one pay n^re than his just sh^re, 
he has in general a right to conti'ibution from the co-sureties ; (g) 
but not so where sureties are bound by separate Jnstruments for 
equal portions of a debt due from the same principal, andvthe 

suretyship of each is a separate and distinct ti’suisaction. (h) 

* 

. ' ''r* 

If a contract be too uncertain in its terms to collect its certain 
meaning, and the statute of frauds preclude the admissibility of 
parol evidence to clear up the difficulty,, (i) or the pardl evi- 
dence will not supply the defect, then tieither at law nor in 
equity can eflect be given to it; (/c) and though an agreement 
referring to a plan may be rendered perfect, if the identity of 
the plan intended to be referred to can be established ;(4) yet 
if the latter be uncertain, even a court of equity will not decree 
specific performance, {/c) 

If there have been a mistake in drawing up a formal written 
contract, it is advisable in general for the party prejudiced by 
the error to apply to a Court of Equiiy to reform the instru- 
ment, and which will, in proper cases, be enforce^ ;,(/) and this 
has been effected, although the party applying to rthe court 
was in the profession of the law, and himself drew tire contract, 
it appearing clear tliat it w^as framed so as to admit of a con- 
struction inconsistent with the true agreement of thp parties ; (w|) 
and even a surety may be compelled to give a joint and several 
promissory note according to the agreemeiit of the parties, 
where by mistake a mere joint note hacTbeen given, (w) And 
where trustees have by mistake of facts agreed to sell an estate 
at a sum greatly under the real value, a Court of Equity will 


(</) Ante, 82, 83. 

(e) 1 Turn. & K. 224. 

(/) Id. 395 ; 2 Sim. R. 12, 155, 253. 

(g) 2 Bos. & Pal. 268, 270 ; 1 J. B. 
Moore, 8. 

(h) 1 Turn. & R. 426. 


(i) 5 B. & Cres. 583 ; post, 1 25, note 

(c). 

(k) 1 R^s. & M. 116. 

(/) See hi general chap. v. post. 

(m) 1 Sim. Sc Stu. 210 j 3 {kiss. R. 424. 
\n) 3 Russ. R. 424. 
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RIGHTS TO PERSONALTY, 

not assist the purchaser upon a bill for specific performance, 
but will leave him to get what damages he can by ^action at 
law."(c») But a Court of Equity will reform a deed only where 
the intention of the parties has been mistaken by the drawer, 
and will not correct an error in an instrument occasioned by 
the ignorance ^f the parties in a matter of law. (/;) Sometimes 
also the consequence of a myctake in drawing up a written con- 
tract may be aided even at law ; as where a material word 
appeared to have been omitted in a lease by mistake, and other 
words therein could not have their proper effect unless the 
omitted word were introduced, it was held that such lease must 
be construed as if that word were inserted, although the par- 
ticular passage where it ought to stand conveyed a sufficiently 
distinct meaning without it.(^) But if there be no patent 
ambiguity on the face of the instrument, nor improper conduct 
amounting to such fraud as to invalidate the contract, and the 
terms of the instrument be clear, though contrary to the real 
intention of the parties, no parol evidence is at law or in equity 
admissible to controul or contradict the written terms in any 
suit upon it ; (r) and therefore the only course is to file a bill at 
the carliest*instant to have the written contract reformed, {s) 

So a conveyance which passes too much may be rectified, 
and the excess deducted ; and it should seem that an issue may 
be directed with a view to correcting a mistake in a deed. (if) And 
where a deed aflects by its recitals to carry an agreement into 
execution, and goes beyond such agreement, the Court will rec- 
tify it.(w) But a bill to rectify a conveyance alleged to have passed 
by mistake, and that more was included in a previous agreement, 
was dismissed, the conveyance reciting a more extended agree- 
ment, and the parties being dead, and the agent of the grantor 
having ackno^vledged the extended agreement, and the agent 
of the grantee, who could have given a personal account of the 
transaction, not having been examined by the plaintiff, {po) And 
in general great caution is observed by a Court of Equity in cut- 
ting down the eftect of a formal conveyance, {j/) 

It would be beyond the present undertaking to consider every 
contract in particular, Snd w^ have therefore only stated general 
rules. However, contracts of sale and of guarantee are of such 
general importance, that we will notice at least a few of the 
points respecting them. 

(f») 1 Jac. & W. 74. to 157. 

(;j) Cockerell v. Clwlmcly, I Russ. & M. (s) Ante, 123, notes {tn), (m). 

418. (t) 1 Turn. & R. 41. 

(q) Wiglm V. Dickson, 1 Dow, 141, 147. (u) Id. 52. 

(r) See cases collected and abl^ com- (.t) Id, 41. 

nicjitcd upon in Sugd. V. 6c P. 8 ed. 124 (t/) Id. 54. 
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With respect to cojitracts of sale of any goods ^ wares or CHAP. ill. 
merchandize, for the price of ten pounds sterling,’^ the statute 
against frauds, 29 Car. 2 chap. 3,(«f) requires that if the buyer Pkrsonaltv. 
shall accept part of the goods ^ sold, and actually receive the i. Precautions 
same, or give something in earnest to bind the bargain, or in 
part of payment, or tl^t some notd or jfnemorantkim in writing 
of the bargain be made and signed by the parties to be 
charged by such contract, or their agents thereunto lawfully 
authorized and that provision has been extended to all con- 
tracts for the sale of goods, notwithstanding the goods may be 
intended to be delivered at some future time, or may not, at thq 
time of such contract, be actually made, procured, or provided, 

'*or fit or ready for delivery ; oT some act may be requisite for 
the making or compl^fting thereof, or rendering the same fit 
for delivery; but the memorandum need nojt be stamped. («) 

When the contract is in writing,^ and there is a ivarranty, it is 
advisable to make it part of the written stipulation. > 

Although this clause in the statute against frauds does not 
require an agreement formally drawn up, but only a note or 
memorandum of the bargain, yet the term bargain he^ is equiva- 
lent to the word agreement in the fourth section of the act,(^>) 
and, therefore, the note or memorandum must at least state the 
price for which the goods were sold, and the court will not 
allow the defect to be supplied by receiving evidence of a 
(juanlum valebnt,{c) The real purchaser may, in general, be 
sued, although his agent were debited, (d) 

A contract of sale of specific goods, complete at the time 
when paid for, immediately vests the property in the purclKi.ser, 
and he may take the possession and is responsible for death or 
loss.(6") But when the contract might be satisfied by delivery 
of the stipulated quantity out of a larger bulk, and the pur- 
chased article has not been set apart, or when the vendor is to 
make an article for the purchaser and it is not finished, no 
property has vested in the purchaser, although he may have 
advanced the full price to the vendor, unless it has been 
expressly stipulated otherwise. (/) If the property has passed 
to the vendor then he may not only |ake ^t, but he might sup- 
port detinue or trover for withholdirfg it. (g) 


(s) See decisions on tlic act, Cliit. Col. 
Slat. tit. Frauds, p. 377 to 383. 

(ft) 9 (Jco. 4, c. 14, 8. 7, 8. 

(/>) Eger ton v. MuUhewSt 6 East, .307. 

(c) 6 Bar. & C. 583 ; 8 D. & H. 343 i, 
9 B. & Cres. 561, 569, 570. 

(d) 9 B. & Cres. 78, 449. 

(c) Shep. Touch, 225; Long on Per- 


sonal Property, 147, 148 ; 6 Bar. & Aid. 
360. 

(/) Id. ibid.; 1 Taunt. 318; 2 Cariipb. 
240 ; 5 B. & Aid. 492 ; 2 Bus. & P. 584 ; 
Cowp. 294.* 

(g) Id.; Fitz. N. B. 138; Willcs, 120 ; 
1 Dyer, 24, n. (5.) 
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RIGHTS TO PERSONALTY, 


CHAP. III. 
1. Rights 

TO 

Personalty. 


If ^ warranty has turned out false the .purchaser may imme- 
diately to take thfe commodity, but he cannot. return it 

aftef once accepting it, excepting where fraud, or express 
agreement io take back, can be proved. "(A) But goods ordered 
generally, if unfit for the understood purpose, may be returned 
within a reasonable tinje, 5f the goods have been properly 
returned immediately, or, ii<5 the last case, within a reasonable 
time, then the purchaser may resist payment, (i) but otherwise 
not ; (j) or in an action against him for the price the purchaser 
may reduce the damages or sum to be recovered, by proving the 
breacli of the warranty, and the amount which in respect 
thereof ought to be deducted from the price ;(/r) or the pur- 
chaser may, in the case of an express warranty, pay the whole ' 
price, and bring a cross action of assur/ipsit for the breach of 
warranty ; {k) or . he may bring an action on the case for the 
fraud or deceit, (/) and which seems the proper action where 
there has been fraud, as concealment, without any express 
warranty, (in) 

In case of a contract of purchase of real property, the pur- 
chaser is imt bound to take or accept a conveyance of a part of 
one undivided share out of seven with compensation, (//) 


2. Precautions Guarantees are a description of simple contract that very 

in regard to p 

guarantees. IrequentJy becomes the subject of discussion and litigation, and 
in making them more care and precaution appear to be neces- 
^sary thiln is usually observed. The statute against frauds, 
29 Car. 2, c. 3, s. 4, enacts, that no action shall be brought 
whereby to charge any executor or administrator upon any 
special promise to answer damages out of his own estate, or 
wh^eby to charge the defendant upon any special promise to 
answer for riwi debt, default, or miscarriage of another person, 
unless the agreement upon which such action shall be brought, 
or some memorandum or no^ thereof, shall be in writing, and 
signed by the party to be charged therewith, or some other 
person .thereunto by him lawfully authorized.” The terms, 
promise f and agreement f in this act, do not extend to 

guarantees under seal^ or to bills of exchange or promissory 
noiis ; (o) and, therefore, t^h^never the sum to be secured is 
considerable, it will be most advisable to require a guarantee 
under seal, or by bill or note, so as to avoid the questions 


(A) S B. & Adolp. 456. 

(*) 2 Taunt. 2. 

(j) 2 Bar. & Adolp. 456. 
tk) Id. ibid. ; 2 East, 451. 

(0 Dougl. 21; 2 Stark. K. 163; 2 
East, 446 ; 4 Bing. 72 ; 3 Bar. U Cres. 


605 ; 5 T. R. 142. 

(w) 12 East, 11; 4 Campb. 22; 5 
& Cres. 605 ; 5 T. R. 142. 

(n) .3 Sim. R. 29 ; 1 Russ. &c Myl. 29 ; 

(o) 1 Tyr. Rep. 
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which so frequently arise upon the sufficiency of the statement CHAP. in. 
of the consideration in common guarantees not under seal.^ 

*The guarantees must, at all events, be in writing BXidi signed; Peusonaltv. 
further, it must be a prctoiise or agreement ; and a m^re proposal 
to guarantee, unless the person to whom it is made communicate : 
his acceptance, is not binding, (p) ^d it is said such acceptance 
may be by parol. (5') 

Under the term agreement^'' it is settled, that not only the 
engagement itself must be stated in writing, but also the consider- 
ation upon which it is founded, either expressly, or in terms 
from which it may be inferred, (r) Thus an engagement in 
these words, Messrs. Wain and Co., I will engage to pay 
*you by half-past four this day fifty-six pounds, and expenses, 
on bill that amount, * on Hall, (Signed) Jno. Warlters, (and 
dated) No, 2, Cornhill, Ax^ril 30, 1803,” was held insuffi- 
cient *,(5) and where the engagement was, ^^Mr.W. will engage 
to pay the bill drawn by Pittnan in favoifr of L. S.” it Was held 
invalid ;(t) and the following letter, addressed by the defendant 
to the plaintiff, which the defendant dated and signed, was 
held insufficient — To the amount of 100/., consylm’ Die as 
security on I. C.’s account. ”(«/) So where the defendants wrote 
thus, ‘‘ Messrs. Boothey and Co. we hereby promise that your 

draft on W. C., due at Messrs. — , at six months, on 27th 

Nov. next, shiall be then paid out of mdney to be received from 
St. Phillip’s Church, say amount to 174/. 13.v. 5d. W. Clarke, to 
Boothey was holden an insufficient guarantee, for not stating 
the consideration, (.r) 

But when the consideration may jairlif he collected oi'* in- 
tended from the W'ords of the agreement, then it is sufficient. 

Thus, “ I guarantee the payment for any goods which T. S. 
delivers to J. B.,” is sufficient, the future delivery of the goods 
being apjiarently the consideration, (y) So, I hereby guaran- 
tee the present account of Miss H. M. due to R. T. L. and Co. 
of 112/. 46*. 46/., and what she may contract from this date to the 
30 Sejit. next has been considered sufficient, (s) So a gua- 
rantee that P. C. shall faithfully and honestly discharge any 
duty assigned to or trust reposed in hinV’ and upon which the 

(p) 1 Stalk. R. 10; 1 M. & S. 557, («) 6 Moore, 86 ; 3 Bro. & B. 14. 

ante. (x) 3 Bing. 107. 

(g) Colenmn v. Upcot, 5 Vin. Ab. 527; (i/) 9 East, 348 ; 1 Campb. 242 ; 6 

but see ante, 1 Russ. & M. 394. Esp. R. 89 ; 6 Bing. 201. 

(r) Wain v. Walters, 5 East, 10 ;* 1 (s) 6 Moore, 321; 3 Bro. & B. 211; 

Smith, R. 299. and see other instances. Holt’s C. N. P. 

(s) 5 East, 10. 153.; 3 Moore, 15; 1 Bing. 216; 15 

0) 4 B. & Aid. 595. East, 272. 
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RIGHTS TO PERSONALTY, 


CHAP. III. 
1. Ricjin s 

TO 

Pehsonai.ty. 

When or not 
a guarantee is 
continuing. 


When a party 
guaranteeing is 
discharged from 
liability. 


plaintiff employed P. C. is sufficient, the consideration appear-^ 
ing on the face of the instrument, (ri) 

(Questions also frequently arise, whether the guarantee was 
coi^fined to;& single transaction or was dbyiliiming and extended 
to all or to some subsequent transactions. (6) Where the defend- 
ant engaged Mn writing* to ?^uarantee the plaintiff, for any 
goods he hath, or may supply my brother, IL P. with, to the 
amount of cf’lOO,” the court held it a continuing or extending 
guarantee for any debt which might at any time become due 
for goods supplied, until the credit was recalled, and tliat the 
meaning of it was, that the defendant would be answerable at 
all events for goods supplied to his brother to the extent of 
100/. at aiiij time, but that he would not be answerable for' 
more than that sum ;(c) and so where a guarantee stated, that 
the defendant had been applied to by his brother, W. W. to be 
bound to plaintiff for such debts as he might contract with 
them, and then added, I considd^ myself bound to you for 
any debt he may contract for his business as a jeweller, not 
exceeding 100/. after this date,” it was decided that the defend- 
ant was answerable for any debt, not exceeding 100/., which 
W. W. might from tune to time contract with plaintiff in the 
way of business, and that the guarantee was not con lined to 
one instance but applied to debts successively renewed ; {d) but 
a guarantee of the payment to A. B. to the extent of GO/, at 
quarterly account, bill two months, for goods to be purchased 
Hbyhimof the plaintiff,” is not a continuing or standing gua- 
rantee to that extent for goods to be at any time supplied to 
A. B. until the credit is recalled, (c) So a guarantee for pay- 
ment for coals to the amount of 50/., which defendant would 
be Answerable for at any time, is not a continuing guarantee.( / ) 
Nearly the same precautions should be observed on the 
behalf of a party guaranteeing as on the part of a snrefij^ and, 
therefore, reference to that head should be made, {g) 

In case of a guarantee of tlie due payment of a bill or note 
he ought to have notice, if it be not duly paid, but he is not 
discharged by want of that prompt and strict mercantile notice 
to which i>arties on th|* bill or note itself are strictly entitled ;(/*) 
not can he resist payment on account of want of notice or other 


(а) S Dow. K. N. S. 211; and see 6 
Bing. 201 , observations of Tindal, C. J., 
as to allowing too much strictness in con* 
struing guarantees ; and see id. 248, 249. 

(б) 6 Bing. R. 244, 276, 

(c) 12 East, 227; 2Cainpb, 436. 


(d) 2 Campb, 413. ; see 6 Bing. 244. 
?e) 3 Bar, & Aid. 693 ; and see 2 
Maule. & Selw. 18. 

(/ ) 2 Chitty’s R. 206 ; and 6 Bing.276. 
(g) Ante, 82, 83. 

(X) Warrington v. Furbor, 8 East, 242. 
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neglect, unless he can prove that he has really sustained 
damage by the neglect. (^) In gQxxeTixX, mere jmtisrve conduct 
of an obligee, without expressly granting time to the ^fvincipal 
obligor, will not discharge a surety ;(/^) nor will ..the circum- 
stance of the principal obligor afterwards executing to the 
creditor another bond for a larger4um,,or of the e^bligee obtain- 
ing a bond from another surety, discharge the surety ; (/) and a 
surety has no right to say he is discharged from the debt if 
all that he rests upon is the passive conduct of the creditor in 
not suing; he must himself use diligence, and take such effectual 
means as will enable him to call on the creditor either to sue, 
or to give him, the surety, the means of suing, (w) But 
^agreeing to give time and renewing bills without the knovir- 
ledge or concurrence of a surety, will, at law as well as in 
equity, discharge the latter, in the case of a, surety by simple 
contract, though in case of a bond he could not plead such 
agreement as a defence at Mw. {n) The terms upon which the 
guarantee was given, must in general be fully and strictly com- 
plied ivith by the creditor, (o) Taking a cognovit or warrant 
of attorney from the principal debtor, without giving him any 
extra time, does not discharge a surety. It has been con- 
sidered that a surety may, in equity, be discharged by the 
creditor’s negligently losing the benefit of a collateral secu- 
rity. {q) But the signing the principal debtor’s certificate docs 
not discharge his surety, (r) 

The liability of a surety or guarantee generally ceases upon 
the death of one of the parties for whose conduct he was to be 
responsible, unless otherwise provided . (a*) Payments made 
after the death arc in general to be applied in reduction of the 
oldest items of the current account, and not of the more recent 
items, (/) but in general the appropriation is for a'jury. (//) If 


(i) Chitt^ on Bills, Bth eil. 474, 475, 
47(1. 

(/c) Eyre V. Everett, 2 Uus.s. 11, 381, 
384, 416, 600 ; see other cases. Chit. Com. 
L. 324 to 330. 

(0 2 Russ. R. 381. 

(m) Id. 384; and see Gordon v. Calvert, 
4 Russ. R. 58l. B. was hired as a clerk 
to A. and Co., but not for any definite 
period, and C. and D. joined with him in 
a joint and several bond to secure his duly 
accounting for his receipts, and C. died, 
and his executrix gave a written notice to 
A. and Co. that she would no longer re- 
main surety; and thereupon A. and Co. 
communicated this notice to B., and re- 
quired and obtained from him the bond 
of another surety, D. died and also the 
new surety, and four years and a lialf after 
the death of C., B. died, wlicn deficiencies 

VOL. I. 


were fuuiui in his ticcoimts, subsequent to 
the notice; and it was held, that the ex- 
ecutrix of C. had no equity to restrain A. 
and Co. IVimi ])roceetling at law on lint 
bond. See 2 Simons’ R. 253; 7 Bar, & 
C. «01>, S. C. 

(m) Coombe v. IVoolfe, 8 Bing. l.")6 ; 
llolfs C. 1^. P. 84. 399 ; Duvey v. 
dergrais, 5 15. Sc Aid. 187 ; see the cuies 
when a surety is discharged collected 
Chittv on Bills, 8 cd. 441 to 456. • 

(o) * 5 Bur. & C. 269 ; 2 DowJ, & R. 22 ; 
5 Bing. 485; but see Fell on Guarantees. 

(p) 2 Sini.l2, 1.55,2.53 ;lTurn.&:R. 395. 

{q) 2 Sim. &, Stu. 457. 

(r) Brown v. Carr, 7 Bing. 508 ; 5 
Moore & P. 497 ; 2 Russ. R. 600. S. C. 

(s) 4 Russ. R. 151. 

(t) 2 Dow.& Clar. 211. 

(u) 4 Russ. R. 154. 

K 
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RIGHTS TO PERSONALTY, 


CHAP. ni. 

I. II k; ins 

TO 

Pi a SON A I. l A . 


IT. fic 111 . In- 
.?iTiiii.s JO pK n- 
SONAT. PjIO- 
J'l IlTY, AND 
Kl.AlI.niKS ANO 
Pi' NlSllM !■ NTS. 


I'irst, Tnjurie:^ 
lo persiuial pro- 
pertv in posses- 
f^ion, ri’viedies 
amlpuniblitnenis, 

1 . 

takings. 

Civil takings, 
without crime. 


the surety or guarantee be called upon to pay the creditoiv he 
should get a third person to purchase the security and claim 
on the principal, and take an assignment thereof and of all 
securities ; for if he himself pay off the debt or security, it 
having been thus satisfied, he could not afterwards sue the 
principal debtor in the namebf the creditor, although the secu- 
rity might afterwards be assigned to him,(«^) and he would be 
only a simple contract creditor of the principal, (w?) though it 
might be otherwise as to a mortgage security, (x) 


In a preceding chapter we spoke generally of Injuries to 
Personal Property. We will here more particularly consider . 
them ; firsts as they relate to tangible personal property, whe- 
ther in actual or supposed possession of the owner, or whether 
the right is in remainder or reversion, or vested in several 
owners, with their appropriate remedies and punishments ; and 
secondly i as they affect choses in action and their remedies. 

1 . Personal property in possession may be injured by ille-- 
gaily talcing the same out of the possession of the owner, either 
by means not criminal, or by criminal means, and the latter 
may be by a criminal illegal talcingy felonious at common law, 
or by embezzlement^ where the original taking or obtaining pos- 
session was neither illegal nor felonious, or by obtaining goods, 
money, or valuable security by false prete^ice^ or by threats of 
various descriptions, some of which are felonious, and others 
not so; or the injury may be by detention, cither with or 
without criminal offence; or lastly, the injury may be by da- 
maging the chattel whilst in the possession of the owner, and 
which also may be by acts not criminal or by criminal acts ; the 
former by ba»Uees and others, whether by malfeazance, misfea- 
zance or nonfeazance; and the latter may be felonious or mali- 
cious to the owner, or malicious towards an animal, as enume- 
rated in the statute against cruelty to animals, &c. 

The remedies for injuries to personal property in possession 
are of three descriptions, viz. prevcntice, compensation, and 
punishments. Thus jjlie owner may prevent by resistance an 
illegal taking by force, not using a dangerous instrument ;(2^) 
and recaption is legal ; and if under colour of an execution 
against the goods of A. the goods of B. in his hands, obtained 
by fraud, be taken by the sheriff, B. may take them out of the 
custody of the sheriff, even by stratagem. (2) So goods obtained 


(i;) 4 Russ. R. 277 ; 1 Turn. & U, 224. {y) 3 Bln. C. 3, 4; 2 Inst. SJ 6. 

(w) 1 Turn. & R. 224. (s) S Bla. C. 4, 304 ; 1 Bar. & C. 514; 

(a) Id, ibid, 2 Dow. & K, 755 ; 1 Mood. & M. 107. 
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by false pretences, under colour of a purchase, may be retaken chap iti. 
by the vendor out of the hands of the purchaser or his 
assignee; (a) and if a vendor discover that the purchaser is to 
insolvent, he may stop them in trmsiiu, {b) a right which he Pkopertv. 

himself must exercise, for a Court of faulty will not interfere 

to stop goods in transitu, (c) If Ihe goods canpot bq retaken 
without committing or occasioning ft breach of the peace, tlien 
the remedy is by replevin, (rf) or by action of detinue, though 
taken by force ; (e) and sometimes^# Court of Equity will com- 
pel the delivery of a specific chattel. (jT). So an action of 
trover lies to recover the value of a personal thing illegally 
taken or detained, (g) or trespass, where the taking was ille- 
. gal. (h) When the value of the thing taken or the damage done 
to it does not exceed 5/., and the taking or injury does not con- 
stitute a felony, punishment, and sometimes compensation, may 
be obtained summarily before a justice of the peace, («) and a 
summary proceeding is also afforded with respect to game, (k) 

If the oi iginal taking vi^erc cnnunat and ^elonzous, the Oi'iniiiKti 
common law as well as the statute (w?) subjects the offender to 
an indictment for Imceny, whenever the goods and chattels or 
thing taken were in legal contemplation moveable personalty, 
and not part of the realty, and also valuable, («) and also when 
the original taking was not only illegal but also felonious,* but 
if the taking were legal or not felonious, and only the subse- 
quent misapplication of the proj)crty w«as criminal, then at com- 
mon law no indictment for larceny was sustainable, and that 
determination occasioned the passing of the statutes to render 
the embezzlement by servants and others punishable. Thus if 
a master gave a servant a 5/. note to get changed, and the 
servant absconded with the money, this was not larceny, or 
punishable at common law, because there was *no felonious 
taking, but under the acts against embezzlement it is now in- 
dictable. (o) As to some animals and thirjgs of superior value, 
as horses, cows and sheep, and certain enumerated valuable 
securities, the larceny was declared capital by statute, {p) 


(a) 7 Taunt. 59 ; post. 

(b) Post. 

(c) 2 Jac. & Y/. 349. 

(d) 2 Stark. 280; 1 Chit. PI. 188. 

(e) 1 Chit. PI. 139. 

(/) Chit. Eq. Dig. tU. Chattels Per- 
sonal, and tit. Estate, tX., et post. 

(g) 1 Chit. PI. 176, 177. 

(h) 3 Wils. 336 ; 1 Chit. PI. 197. 

(0 7 & 8 G. 4, c. 29, and id. c. SO, 
s. 24. 

(k) 1 & 2 W. 4, c. S2, s. .31 to S7. 


(/) Wl^n not so, see an explanatory 
case, Rex ^ Alexander f B urn’sJ., Horses, T.; 
Id. Larceny; 2 Inst. 3l6. 

(m) 7 & 8 G. 4, c. 29. The halves of 
country bank notes, 4 Car. & P. 535. 

(n) When not, see ante, 95, and Rex 
V. Searing, Russ. & R. 3.50. 

(o) li£x V. SulLens, cor. twelve judges, 
A.D. 1820, Carr. Cr, L. 318, 319. 

(p) 7 & 8 G. 4, c. 29, per tot altered 
as to horses, &c. by 2 & 3 W. 4, c. 62. 
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CHAP. iir. is punishable capitally with death. ( 5 ') Stealing pri^ 

InjurVes vateh/ from the person is punishable with transportation for 

TO life or seven years, or four years’ imprisonment, if) Sacrilege 

pROTEHTy. 3.nd burglary are punishable capitally with death, («) and so was 
housebreaking ih the day-time, (if) but the capital punishment 
of deatli for the latter, and ibr stealing horses, cows or sheep, 
br killing the same witfSf in|ent to steal them, is now repealed, 
and the punishment is bnly transportation for life. (w) The steal- 
ing from particular places is by various provisions in the same 
act rendered penal, with varying punishment ; (r) and felonious 
stealing by tenants, and lodgers, and clerks, and servants and 
others, are punishable with transportation ; (^) and the taking 
of deevy hares and rabbits, fish, &c. is specially punishable 
under the 7 & 8 Geo. 4, c. 29. (s) 

It will be obvious that as the law allows resistance of attempt 
to take by means not criminal, so it ought to and docs permit 
resistance when the taking would be criminal. («) But with 
respect to recaption it is not so, for in many cases of felonious 
takings the owner cannot retake his property, or have restitu- 
tion, until after he has performed his duty to the public, by 
prosecuting the offender to conviction or acquittal, after which 
the Court will award restitution, unless where a negociable secu- 
rity has got into the hands of a bona fide holder for value. (/>) 

In general, however, the owner may retake the thing stolen, 
unless sold in market overly (c) and a pawnbroker’s shop is not 
a market overt to prevent such recaption, and trover always lies 
against a pawnbroker after demand by the owner, {d) and be- 
fore, the above act, in case of a sale in market overt, still after 
the owner had prosecuted the felon, he was entitled to retake 
or recover from the person then in possession, (e) With respect 
to horses y there is a peculiar law under the statute 2 & 3 Ph. 
& M. c. 7, and 31 liliz. c. 12, by which, unless there has been 
a sale in market overf, with all the precautions required by the 
acts, the owner may retake or sue at any time; (y*) but after a 
regular sale, pursuant to the acts, the owner cannot maintain 
trover until after conviction ; {g) and although the law thus 
allows a person in certain cases to retake, yet it is illegal and 


{q) 7& 8 G. 4, c. 29, s. 6. (a) 3 J31a. C. 4, note 3; 1 Mood, & 

(r) Id. ibid. M. 107, 

(s) Id. s. 10, 11. , 7 & 8 G. 4, c. 29, s. 57. 

(0 Id. s. 12. (c) 2 Bla. 449; Burn’s J„ Horsos, II. 

(u) 2 & 3 W.4, C.62. (d) 2 Stra. 1187; 1 Stark. U. 472; 2 

(«) 7 & 8 G. 4, c. 29, s. 12 ; see next CHn))>b. S56; 1 Wils. 8; 2 Bla. C. 440. 
Chapter, postj as to the de.scription of par- (e) 2 T. R. 750. 
ticular places. (/)Id, s. .5; Burn’s J., Horses, II.; 

(y) 7 & 8G. 4, C.29, s. 4.5, 46. 2 Bla. C. 451. 

(s) Sect. 26. See 5 Car. & P. 135, as (g) 2 Car. & P. 41, 4.3. 
to the pro})er form of conviction. 
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punishable to adi^ertiae a reward for the return of the thing 
stolen without asking questions, or otherwise stipulating not to 
prosecute, {h) In cases bf horsca felonioudy stolen, justices 
have express power to afford summary relief, (i) but that power 
is confined to horses stolen^ and doeS^ not apply wheA they 
have been obtained by false prelence,^/*) nor do the statutes 
extend to other chattels whereot felony may be committed at 
common law. 

Other statutes provide aummarijf punishment^ with power, in 
some cases, to award satisfaction for criminal takings and injuries 
to several things, of which larceny or felony could not have been 
committed at conunon law, as hares and rabbits, dogs, and 
beasts, and birds usually confined^ pigeons, fish, certain trees 
and shrubs, wood fences, posts and rails, fruit, roots, vegetables, 
the taking of which did not constitute larceny at common law, 
but in all which cases justices now have summary jurisdiction. (/) 

In cases of felonious takings in general, the remedy by 
action, as already observed, is suspended until after conviction 
or acquittal of the supposed offender ; {pi) but in the instance 
of horses, the civil action of detinue or replevin is expressly re- 
served, unless there has been a regular sale in market overt, (//) 
and it is expressly provided that when the taking of any chattel 
or thing is only a misdemcanory as taking wills and writings, 
being evidence of title to an estate, the power to prosecute for 
the criminal offence and punishment shall not prevent, lessen, or 
impeach any remedy at law or in equity for the private injury, (o) 

An illegal taking by emhezzlement or breach of trust was not 
at common law punishable ; but now, if a clerk or servant, when 
employed as such, shall, by virtue of such employment, em- 
bezzle any chattel, money, or valuable security, he is to be 
deemed to have feloniously stolen the same; (/>) arid if a banker, 
merchant, factor, broker, attorney, or Mher agent, embezzle 
money, or securities for money entrusted to them, they are re- 
spectively guilty of an indictable misdemeanor ; (</) but it is ex- 
pressly provided that that enactment shall not affect trustees or 
mortgagees, or extend to bankers disposing of any lien ; (r) and 
it is expressly enacted that those provisions as to all such 
agents shalh not lessen any civil remedy which the party ag- 
grieved would otherwise have, (a) So that a prosecution and 
also an action might be sustained at the same time against the 


(/t) 7&: 8G.4, c. 29. s. 59. 

(0 2 6c:7Ph.&]Vl.c.7;5l Eliz.c.l2; 
Bum’s J., Horses, 11. 

( K) 2 Stark. H. 76. 

(/) 7 K Geo, -I, c. 29. 

2 W H. 750 j 2 Car. T. 4J, 


(w) 2 6c S Ph, & M. c. 7, s. h, 
(o) 7 6c 3 Geo. 4, c. 29/ s. 24, 
{ 71) Id. c. 29. 

{if) Id. s. 49. 

( r) III. s. 50. 

^s) Id. 5. 52. 
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agent and his sureties. But these provisions only apply to em- 
bezzlements in ca^ of a regular employment in the capacities 
enumerated, and do not extend to "a person gratuitously en- 
gaging, on a particular occasion, to procure the discount of a 
bill, not being in any^busincss within which such an employ- 
ment regularlj/^ falls ; fpr, pa* Lord Tenterden, it is true that 
for certain purposes a frieiid is an agent, but it was intended to 
confine the operation 15f the statute to persons acting in dis- 
charge of their functions, (/)' 

Another criminal mode of illegally taking goods from the 
possession of the owner is by a false pretence* This so far in- 
validates the sale, that re-caption by the owner, even by stra- 
tagem, is legal ; (//) and an action of trover, or case, or assumpsit * 
against the deceiver may, in general, be sustained, {v) The 
act is only punishable criminally as a misdemeanor by statute; (?c) 
or, if several concur, they may be indicted for a conspiracy at 
common law. (a) A representation that the party could or 
would dcLa particular act, as that he could or would get a bill 
discounted, though he knew he could not, is not a false pre- 
tence within this act, but rather a breach of promise, and the 
false pretence must be of the existence of some fact ; ( //) nor is 
a false warranty without conspiracy indictable^ {z) or the ob- 
tainfng money upon a second sale or mortgage, concealing the 
prior incumbrance, indictable. (a) A false pretence being only 
a miMemeanor, the criminal punishment does not affect the 
right fo proqeed by a civil action of replevin, detinue or trover. 

The obtaining personal property by threats is, in some cases, 
by the criminal law, punishable capitally. At common law the 
extorting money by threat or duress is indictable, (i) An assault, 
with intent to rob, or menacing, or by force demanding any 
proj)erty, wiftt intent to steal, is felony punishable with trans- 
portation for life, or not less'than seven years, or imprisonment 
foi\not exceeding four years, and whipping, if a male, (c) Any 
menbee or threat to impute an infamous Crime, with intent to 
extort, and thereby succeeding in extorting any chattel, is in- 
dictable as robbery, and punishable with death, {d) Sending a 
letter or writing, demafiding with menaces any chattel, money. 


(t) Tlex V, Prince, Mood. & M. 91 ; 2 
Car. & P. 517. 

(ti) 1 Bar. & C. 514 ; 2 D. & R. 755 ; 
7 Taunt. 59. 

(v) 1 Stark. 20 ; 9 B. & Cres. 59. 

(w) 7 & 8 Geo. 4, c. 29, s. 53 ; even 
.nf^ainst a minor, Burn’s .T., Cheat, 1. For 
olitaiuin/j; enlisting money, 10 Geo. 4, c. 6. 

(i) 3T. H. 98; 5 D. & Jl. 611 ; but 
uni at common law, unless llicrc was a 


conspiracy of two or more ; 1 Stark. R 
402 ; 4 Car. & P. 592. 

(y) Pex V. Clifford, A. D. 1824, MS., 
and Hex v. Gaodhall, Russ. & Ry. C. C. 
461. See Chitty on Bills, 8 ed. 769. 

(j) 1 Stark. R. 402. 

(n) 1 Car. & P. 661. 

^(b') Burn’s.!., Threats. 

(<*) 7 & 8 Geo. 4, c. 29, s. 6. 

(d) Id, 5 . 7. 
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or valuable security, or threatening to accuse of certain offence^^ 
with intent to extort,^ is felony punishable ^ith transportation 
for life, or seven years, or imprisonment for four years, and 
whipping, if a male. (^) Threats to destroy corn, hay, or straw,, 
are also indictable, (y*) 

Illegal detentions^ where the taking was legal, may be by 
civil or criminal means. THt former ma^ be remedied by recap- 
tion when wrongfully detained by a person who ought to restore 
the thing to the ownfer,(g‘) or Uy rejplevin,(A) or by action of de- 
tinue ; it) or sometimes by si;iLmmons, as under the Pawnbrokers’ 
Act, or statutes relating to servants detaining ihaterials they 
have had to work upon, or by bill in equity for specific restor- 
ation of the chattel, as io “llie case of an heir-loom, &c.(/r), or to 
recover compensation by action of trover, (/) . or by seizure for a 
hcriot, (m) or for tolls, (w), or by distress where rent, or, poor- 
rate, or highway-rate, is not paid, (o) The criminal proceedings 
may be those in case of embezzlement, which we have before 
noticed, (jp) 

The injuries to personal property by damaging it whilst in 
the possession of the owner or a bailee, or of the wrong-doer 
himself, are of a civil or criminal nature. Those of a civil 
nature may be all injurious acts committed either forcibly or 
otherwise, and which I'ender the chattel less valuable ; and they 
may be committed by bailees or others having the legal pos-* 
session, and constitute either breaches of express or implied 
contract, or torts independent of contract, and in which the 
remedy by action may be framed accordingly ; {q) or they may 
be committed by third persons not having the legal or any pos- 
session, and when the remedy by liction may be either trespass 
or case, according to the nature of the injury, as whether it 
were direct and immediate, and with foi5ce, in fact, or implied 
by law, or only consequential, or not even with implied force, 
and whether a nonfeazance, misfeazance, or malfeazance ; and 
the remedy may also depend on the question whether the 
owner had an immediate right to the possession of the chattel, . 
or whether his bailee had the right of possession, or his interest 


(c) 7 & 0. Geo. 4, c. 29, s. St ' sonal, and Estate, IX. et post. 

{f) 4; Geo, 4, c. M, s. 3; Hum’s J,, (1) 3Bla. C. 132; 1 Chit. Pi. 176. 

Threats. (m) 2 Sauiid. 168, n. 1 ; 3 I31a. C. 15. 

(/?) 1 Bar. &<. C. 514; 7 T. 11. 59; {n)Fost, cb. vii, 

when not, see 8 Bing. 186 ; 1 B. & Adolp, (o) Id. ibid. 

394 ; 1 Mood. & M. 107. (p) Ame, 133. 

QiS 1 Chit. PI. 188 ; 2 Stark. 208. (7) See in general 1 Cliit, PI. 153 io 

(j) 1 Chit. PI. 159. . 159. 

(k) 1 Chit. Ecj. Dig. lit. Challcl Per- 
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was in remainder or reversion ; an actioi| of trespass is, in 
general, the proper remedy for a direct injury with force to a 
cliattel in the actual or implied possession of the owner, but 
case is the only proper remedy when the injury was only con- 
sequential, or the owner’s right of possession was in future ; (r) 
and case is aK ays the propefc remedy for negligence or non- 
feazance, or whpre the prqperty affected is not tangible, and 
where it would be obviously an illogical statement of the in- 
jury to describe it as committed with force, (s) 

Injuries and damage to personal property, without taking 
the same out of the possession of the owner, and sometimes 
when committed by the owner himself, are also punishable, and, 
ill some cases, compensated by proceedings under the criminal 
law, some by indictment, and others by summary proceedings 
liefore a magistrate. The principal statute against malicious or 
wilful injuries to property is the 7 & 8 Geo. 4, c. 30. (/) Thus, 
unlawfully and maliciously cutting, breaking, or damaging any 
goods or articles of silk, woollen, linen, or cotton, mixed or 
unmixed, and certain other specified manufactures in hose, 
lace, &c., is felony transportable for life ; {u) destroying thresh- 
ing machines, or other machines employed in any manufactory, 
is felony, and seven years transportation ; (:i) pulling down, or 
destroying or damaging any steam-engine for working a mine is 
felony, with transportation or imprisonment ; so riotously and 
tumultuously destroying any machinery, whether fixed or 
^noveable, prepared for or employed in any manufacture ; {y) 
setting fire to or destroying any sliip or vessel, whether or not 
in an. unfinished state, is punishable capitally, (z) and damaging 
otherwise than by fire is felony, punishable with transportation 
for seven years, or imprisonment fur two years, and wdiipping, 
if a male; {a) and exhibiting false lights or signals, with intent 
to bring a ship into danger, is felony, punishable capitally, {b) 
Maliciously killing, maiming, or w^ounding any cattle, is a trans- 
portable felony ; (e) setting fire to stacks of corn, grain, pulse, 
straw, hay, or w^ood, is felony, punishable capitally ; and setting 
fire to any cro}) of corn, grain, or pulse, w^hether standing or 
cut, or to any part of a jfvood, coppice, or plantation of trees or 
heath, gorze, furze, or fern,*is a transportable felony ;(</) hop* 


(»•) 1 Cliit. 1*1. 193 to 200 ; 2 Bar. & 
C. 934; 11 Ea?t, 1^71, 

(a) Id. ibid. 1 Chit. PI. \h'6 to 159; 
3 Bia. C. 1.53, 1.54. 

(t) See ill general Piurn’s J., Malicious 

Injiiiies. 

(n)7 &L 8 Geo, 4; e, 30, s. 3. 

(r) Id. s. 4 . 

Cv; Id. I. 8. 


(s) Id. s. 9. How to describe the 
vessel and injury, and what a vessel, 4 Car. 
& P. 5.59, 569. 

(«) Id. s. 10. 

(6) Id. s. 11. 

(c) Id. s. 17 ; Burn’s J., Cattle. 

((/) Id. s. 17; bow to deseribe a stack 
of Itatilnt, 4 Car. & 1*. 245 ; stuck vi barley. 
Id. 518. 
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binds and growing trees, vegetables,. &c., are also protected by CHAP. ill. 
the same act, {e) but which will be stated in the next chapter 
respecting real property. to 

When in feloniously destroying a house, furniture or per- Pr(!perty. 
sonal property therein is destroyer or damaged, the hundred is 
liable to make compensation for 4ie whole of the injuries, {f) 

In other cases of malicious injuries of various descriptions, 
punishments are provided'; (^) and when the injury does not 
exceed 5/., a justice may fine or afford compensation summa- ' 
rily. (Ji) Under the 24th secti 9 n df the act just alluded to, it 
has been holden, that if a small dog run after and bark at a 
party, and he thereupon beat him with unreasonable violence, 

-under colour of self-defence, and thereby materially injure the 
dog, he may be proceeded against summarily before a justice 
for such injury; and although he may have left the premises, 
and gone a mile off, he may nevertheless be immediately pur- 
sued and apprehended without warrant, and therefore such 
imprisonment will be lawful. (^) Cruelty to animals, committed , 
even by the owner, is punishable under the 3 Geo. 4, c. 71 ; 
but bull baiting is not an offence within that act, which extends 
only to the enumerated animals, {k) The poisoning fowls by 
throwing poisoned food, was actionable at common law ; and 
the attempt to poison game or destroy their eggs, is punisli^able 
by express enactment. {[) As one of the means of preventing 
or detecting the stealing or improperly killing horses, &c. 
slaughtering houses are placed under particular regulations, (m) 

Injuries to the British Plate Glass («) and the English Uinen 
Company, ip) and even mere threats to destroy corn, grain, hay, 
or straw, are punishable, {p) And at common law all conspiracies 
to injure the actual property of another person, or his trade, 
would be indictable ; though not a mere conspiracy to commit 
a trespass, as to enter a preserve and destroy the game. {(/) 


In case of personal property, the general ownership, when Secondly. Li- 
the party is entitled to immediate possession, impliedly 
to it the constructive possession, though we have seen that in d&r <«• reversion. 
some cases actual possession is essentiaU as in that of a gift, or Civil injuries, 
upon the assignment of goods, as ^against creditors, in which 


(e) 7 & 8 Geo. 4, c. 30. 

(/) Id. c. 31, post. 

(g) Id. c. 30. 

(h) Id. s. 24. 

{i) 2 Mood. & Malk. Ni. Pri. R. 15. 
(fc) 3 Car. & P. 225 ; 1 Man. & R. 
Mag. Ca. 105, S. C. ; Burn’s J. Cattle, 569. 


(0 1 & 2 W. 4, c. 32, s. 3 to 24. 

(m) 2 Geo. 3, c. 7 1 ; Burn’s J. Horses. 

(n) 13 Geo. 3, c. 38. 

(o) 4 Geo. 3, c. 37, s. 16. 

(p) 4 Geo. 4, c. 54, 8. 3. 

( 7 ) 13 East, 228. 
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cases actual possession is essential to perfect the right, with the 
exception of the mortgage or transfer of a ship, (r) In other 
cases the right suffices, and therefore the general owner of a 
personal chattel, though he has never had actual possession, may 
support trover or trespass fc^ an injury, as if he were in fact in 
actual possesUoii. (s) , I 

But if the general owner lias hot the right of possession, as 
where his interest by the terms of grant hr bequest is to have 
it only after the death of another living person, or when on 
any other ground his possession is only in remainder or rever- 
sion, or where he has parted with his right of possession, as by 
letting furniture for an unexpired term, then the injury to such 
chattel is not immediale to him, but consequential only, and* 
therefore he cannot for an> injury sue in trespass or trover, but 
must declare specially in case for the injury to his reversionary 
interest. (/) And in these cases an indictment for larceny 
should state the felony to have been as against the property of 
the temporary owner, as of the occupier of a ready-furnished 
lodging ; (?/)‘ and this was one reason why at common law a 
lodger could not be guilty of stealing the furniture of ready- 
furnished lodgings ; (ai) but that difficulty was removed by the 
statute 7 & 8 Geo. 4, c. 29, s. 45, which declares that such a 
taking shall be felony, punishable as simple larceny ; and the 
indictment may state the goods to have been, at the time 
of the felony, the property of the landlord, (y) Where how- 
ever a bailee himself commits an act putting an end to the con- 
tinuance of his interest, as destroying the thing, trespass or 
trover may sometimes be sustained ; ( 2 ) as where certain ma- 
chinery, together with a mill, had been demised for a term to 
a tenant, and he without permission of his landlord severed the 
machinery from the mill, and it was afterwards seized and sold 
by the sheriff under a Jieri facias, it was held that the landlord 
might support trover even during the continuance of the 
term, {a) 

The same rules apply to criminal proceeding ; and in case 
of larceny of things demised by the owner, the indictment 
should therefore describe the property as that of the lessee, (/>) 


(r) 6 Bar. & Aid. 918. 

(s) ^ Sainid. R. 47, and notes ; 1 T. H. 
480 ; 7 T. U. VZ. 

(t) 4T.U.;7T.R.9; 1 Ry.&M.99; 
1 IVice, 5.'3 ; 5 Bar. ik Aid. 826 j 2Camj»b. 
46 i; 3 Lev. 209. 

(n) R.&R.C.C.411 j R.&M.C.C. 
R. 26 . 

(t) Kcl. 24 ; Show. oO. 


(v) Burn’s J. Larcen^^, 5 j 6, 557 ; Col- 
lier’s Stat. 334. 

CO 2 Canij»b. 464; 3 Campb. 187; 
5 Esp. R. 35; sec in general 1 Chit. Bl. 
174, 175. 

(«) 5B. &Ald.826; 3 Starls. R. 130. 
(6) R.&R.C.C.41J ; R.& M.C.C. 
R. 26. 
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unless he himself were the criminal, iii which case, by express 
enactment, he may be indicted for larceny as of the goods of 
the lessor ; (c) or except in the case of fixtures, when, although 
the use of them has been demised,! they may by express enact- 
ment be described as the propertjf of the lessor, (c) It should 
seem that justices have summary power to fine arfd award com- 
pensation for wilful or malicious injuries, not exceeding 51., as 
well to personal property in remainder or reversion as in pos- 
session, (rf) And we have seen that if a tenant ot lodger be 
guilty of larceny, it may be treated as a common larceny, though 
in truth the offence is to property in reversion, (e) 

Where the owner of personal property in remainder or rever- 
"sion has reasonable ground to fear that the property will not 
be forthcoming at the time when his interest will vest in pos- 
session, he may, in some cases, by filing a bill in equity, secure 
the property against waste. {/) 

When personal chattels belong to several owners, and one of Thinihf. in- 
them injures the same, in general the remedy^ against hhii 
cannot be by the ordinary actions of trespass or trover, unless taumcij 
the thing be destroyed ;(g) as if one tenant in common destroy ^commoZ^ * 
the whole flight of a dove-cote, or all the deer in their park, in 
which case trespass might be sustained ; (A) but otherwise the 
remedy would be only by action on the case, (i) In the case 
of ships, or other property of considerable value, a Court of 
Equity will interfere to prevent injury, and regulate the exer- 
cise of ownership by each party. (A) 

With respect to injuries to things not tangible, the right to Fourthly, In- 
which is in possession, they may be to copyrights in books or ‘h[^]ZssVs!lul^h^ 
music, busts and sculptures, engravings and prihls, inventors tauyihiv. 
of patterns for linen, calicoes, &c., and the ownership in patents 
in general. Injuries against these are usually compensated by 
penalties and actions particularly provided by the statutes, 
which create or protect the exclusive right of the author or 
inventor, and will be found in the statutes before referred to. 

It has also been considered that ap aefion might be sustained 
at common law. But although not noticed in the statutes, the 
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(r) 7 & 8 Geo. 4, c. «9, s. 45 ; Burn’s 
.T. Larceny, 556, 557 ; ante, 138. 

S 7 & 8 Geo. 4, c. 30, s. 24,5etZ queere. 
Id. c. 29, s. 45 j ante, 138. 

(f) Sec post, ch. viii.; Chit. Eq. Dig. 
C’liatiels IVrsoiml and Estate, IX. 


(g) Com. Dig. Estate, K. 8 ; 0 T, li. 
116 i 8 Bar. & C, 257, 268. 

(h) Id. ibid. 

(i) Id. ibid. 

(k) Post, cb. viii. 
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II. The civil injuries to c/iWcs in action are principally breaches 
of contrai^'t ; l>at there are sfme unconnected with contract, as 
the nonpayment of legacies, &c’l^ and there are some injuries 
of**a criminal nature, as forgery, &c. Coi^racts, we have seen, 
may be of record^ as recognizances and judgments; or by spe- 
cialty, as bonds, &c. under seal; or simple contracts not under 
seal, and whether written or verbal. The subjects of the con- 
tract may be infinitely various, and the injuries or breaches 
equally so. In general the injuries are nonpayment of money,' 
or the omitting to perform or improperly performing some other 
act, or the doing .some act that ought not to have been per- 
formed at all, such as deceitful representation. {1) It would be 
beyond the scope of this summary to enumerate all the con- 
tracts and injuries which may affect choscs or rights of action. 

Civil remedies. remedies in cases of nonpayment of debts may bo by 

sel-off under the statutes introducing the right of applying 
cross demands in discharge or satisfaction of each other ; (///) 
but these do not enable a party to set off' a simple contract debt 
against a judgment, {n) though upon motion the courts will, 
when the parties are the same, or the cross demands due in the 
same rights, upon motion, allow one judgment to be set oft* 

' against the other, (o) and sometimes will even suspend execu- 
tion in one action until the judgment has been perfected in the 
cross action, so as to be capable of being set off* upon mo- 
tion. (/>) The Bankruptcy Act directs that mutual credits, as 
well as mutual debts, shall be set off* against each other ; {q) but 
the mutual tfedit must be of a nature that would at maturity 
end in a debt, and not in a claim for unliquidated damage, (r) 
Debts for re7its, when due under an actual demise, and when 
the creditor has a reversionary interest, may be distrained for, 
but not otherwise, {s) 

If payment of money can only be obtained by suit, then the 


Q') 'I’o sustain an action for falsel^y re- 
j)resentiiiff a tliird person proper to be 
credited willi raorie^ or goods, there must 
have been a written guarantee stating the 
consideration, pursuant to the statute 
against frauds, or a uritten deceitful repre- 
sentation under 9 Geo. 4, c. 14, post, 1412. 

(m) 2 G. 2,c. 22, s. 1 5 ; U G . 2, c. 24, 8.4. 

(n) 6 1'aunt. 17d ; 8 Bing. 202; 7 
Bing. 29, 61 . 


(o) Tidd, 9 ed. 911 ; and see 7 Bing. 
435, et id. 

(p) 7 Bing. 435. 

{q) 6 G. 4,c. 16, s. 50 ; 8 Bar. & Cres. 
105. 

(r) 9 Bar. & Cres. 744, 

(s) Blit not if the occupation be under a 
mere agreement for a prospective demise. 
Taunt. ; or where the claimant has no rc- 
vtM sion. See chap. vii. 
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remedy for a debt on record is by action of debt or scire facias; CHAP. til. 
the former will be proper if there be* a large arrear of interest, 
which it is probable will be recovered ; but if the judgment has 
been only recently recovered, thf plaintiff' would obtain no Phopkuty. 
costs without the leave of the mdge, which would not be 
obtained in general; and, therefore, in general,/ facias^ 
after a year has elapsed, is nfost proper. (^) If the debt be 
secured by specialty ^ then it is to be recovered by action of 
debt or, covenant. If by simple contract y then by action of 
assumpsit, or by action of debt, provided the whole sum pay-" 
able be completely due, but notuf payable by instalments, and 
one of them be not yet due. (w) 

.. Sometimes also a summary remedy by arhitrationy or by ap- 
plication to magistrates for wages of labourers and servants in 
trade, is compulsory, (a:) 

If the contract were to perform affirmatively some other act 
than the mere payment of money, as if it were to convey an 
estate or an interest in land, or made upon the transfer of the 
goodwill of a business, and to deliver certain books relating 
thereto, (and not a mere ordinary sale of a personal chattel, the 
remedy for the breach of which would be adequately compen- 
sated by a verdict for damages at law,) a bill in equity may some- 
times be filed to compel specific performance, {y) And on the 
other hand, if the contract were negatively y as not to do some 
act, as upon the sale of a coach concern or other business, not 
to run an opposition coacJiy or interrupt the concern, then the 
purchaser may file a bill against the vendor, and restrain him 
by injunction from running any coach, or otherwise violating 
his express contract, {z) 

In cases also of breaches of stipulations in leases, in respect 
of which a clause of forfeiture or re-entry is exprefigly provided, 
effectual redress may be obtained, when the lease is valuable, 
by entering and vacating the lease, {a) 

But in general the remedy for the breach of contract to per- 
form or omit the performance of any act, is an action of covc- 

(0 43 Gi'o. 3, c. 46. sirnj#for a term, 16 Ves. J. 49 ; so to dtv 

(m) 1 H. Bla. 547 ; 5 Bing. 200. liver a book used in a trade sold to com- 

(x) 9 Geo. 4, c. 92, as to friendly so- plainant, 1 Sira. & S. 690. 

cieties; Cri&p v. Banbury, 8 Bing. 394; (s) 2 Swanst. 253 ; 2 Mad. 198; Chit, 

and as to servants, 5 Geo. 4, c. 96, post. Eq. Dig. 1053 ; 3 Clut» Com. L. 622, 

(y) 1 Sim, & S. 174, 690 ; Chit. Eq. 623 ; and as to the cases when an injunc- 

Dig. Agreement, XI., 42 to 63, post. tion will be granted against a breach of 
When a bill lies to compel performance of covenant, contract, or trust, post, chap. viii. 
specific agreement to enter into partner- (a) Hoe v. Galliers, 2 T. 11. 133. 
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relating to a 
contract. 


nant, if the instrument wore under seal ; (b) and if not, then 
an action of assumpsit. 

There are numerous choses in action or rights to sue, which 
~ are in spme measure connicted with contracts, and yet the 
remedy is not for a breach m contract, bdt for deceit or misre- 
presentation, which has occasioned damage to a party. Thus 
if% person assuming to accept a bill for another, represent that 
he is authorized so to do, and the holder in consequen(;e retain 
the bill, and sue the supposed acceptor, and be nonsuited, 
and have to pay costs, he may afterwards sue the pretended 
agent for the amount of the bill and the costs, though the jury 
negative fraud. (c) So if a person fraudulently obtain goods on. 
credit, he may be sued specially in case for the fraud before the 
expiration of the credit, though he could not be sued as for 
goods sold until after the credit had expired, (rf) So if a party 
he induced to give more for goods sold by written particulars 
by a verbal misrepresentation of the auctioneer, he must sue 
specially for the deceit, and is bound to perform his written 
contract, {e) And whenever there has been actionable deceit, 
the action should be expressly founded thereon. ( f) Actions 
for misrepresenting the solvency or character of a third person, 
in order to induce a trader to give him credit, have been re- 
strained by the recent enactments requiring such representations 
to be in writing, and signed by the party making it. (^) 

Choses in action, independently of contracts, are claims for 
legacies, distributive shares, and rights to receive or recover 
payment of money or damages, or a penalty under various 
statutes, such as contribution towards the expense of a party- 
wall, &c. 

In generakno action is sustainable even for specific legacy, 
still less for a legacy payable out of general assets, and the same 
is only recoverable in a Court of Equity or in the Spiritual 
Court. But in the case of a specific legacy of a moveable 
chattel or a chattel real, if the executor express his assent, the 
legal interest therein immediately vests in the legatee ; and he 

may take possession or piaintain actions as if in actual possession, 
1 . 

(b) Com. Dig. Covenant, A. 4 Taunt. 488, 647, 779 ; 6 Taunt. .522. 

(c) S liar. & Adol. 114 j 7 Bing. 107 j 9 Geo. 4, c, 14, s. 6. By a singular 

6 Bing. 396. ^ mistake in printing that clause, tl»e rcad- 

(d) 9 Bar. & Cres. 59. ing is not clear. Semble, tiiat it should bo 

(c) 1* East, 11 ; 6 Taunt. .522. '‘obtain money or goods upon credit,” 

(y) 4 Campb. 22, 144, 169; 12 East, and not ** credit, money, or goods upon, 

11; 3 Bar, & Cres. 623; 3 Brice, 64; unless,” &c. 
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and may maintain ejectment to recover the property if entitled to 
immediate possession.(//) In case of a legacy or distributive share 
to be paid out of the general assets of the testator, the'mere as- 
sent of the executor will vest ii6 legal interest, nor can any action 
be supported to recover the value, iwess the executor expressly 
promise in writing to'' pay, and then there also mast be a nexG 
consideration^ such as forbearance, to give effect to such a pro- 
mise, and enable the legatee to sue at law.(i) Unless there be 
an express new consideration, and express promise thereon^ the 
remedy for such pecuniary legacy is only in equity, (A) or in the 
Ecclesiastical Courts ; (/) or by action on the administration 
bond after (and not before) decree in the Spiritual Court. (/«) 
If the executor offer to pay the legacy, but impose certain con- 
ditions, the performance, of which he has no right to require, 
he will be liable to pay the costs of a suit in equity against 
him. in) 

With respect to the remedy to compel contribution towards 
the expense of a party-wall, the building act expressly provides 
an action, (o) 

^I'he criminal injuries relating to choses in action are princi- 
pally the false making or forgery, prohibited and punished by 
several acts, but principally by the 11 Geo. 4, and 1 W. 4, 
c. 66; ip) and the act 2 & 3 W. 4, c. 123, taking aWliy the 
punishment of death, excepting in cases of forgery of certain 
public documents; and the offences of larceny, embezzlement, 
and fahe pretences, as regards bills of exchange and other va- 
luable securities, are also punishable under the 7 & 8 Geo. 4, 
c. 29. The forging an instrument having the semblance of a 
valid instrument, and likely to deceive, is an offence, though the 
instrument would not be perfectly valid for civil purposes, {q) 
But as to larceny and other offences of that nature, they are 
not committed unless the bill or valuable security stolen would 
have been valid and duly stamped, and enforceable in a civil 
action, (r) 

The stealing or injuring of records and legal proceedings and 


(/<) 3 East, 120 ; 3 Atk. i;’24 ; Cowp. 
284, 289. 

(i) b T. R. 693 ; 2 Lev. 2 ; Peake’s R. 
73 ; 1 Moore & P. 209 j 7 Bar. & Cres. 
542 ; ante, 110, 112. 

(k) Chii. Eq. Dig. Legacies, 1411, 
1414; 3 Ridg, P. C. 243. 

(/) Id. ibid. 

(wi) 8 Bar. & Cres. 151 ; 2 Man. & 
R. 136. 

(n) 1 Russ. Rep. 375 ; 1 Russ. & M. 


70 ; a leg.’jcy may also be secured by in- 
juncMon, l Russ. & M. 277, &c. 

(o) 14 Geo. 3, c. 78, s. 41 ; Chitt. Col. 
Stat. Building Act. 

(p) See cases and proceedings thereon, 
Chit, on Bills, 8 ed. 734 to 764. 

(q) See Cliitty on Bills, 8 ed, 742, 743. 

(r) Rex V. Pooley, 2 Leach, 887 ; Rex 
V, Yeates, cor. twelve judges, A. D. 1828; 
Car, Criiu. L. 3 ed. 273. 
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documents, {s) and the concealing or destroying any will, codi- 
cil, or any testamentary instrument; (t) and the stealing writings 
relating to real estate, ( 2 /) and the stealing bills of exchange and 
other valuable securities b^ore enumerated, (x) are made cri- 
minal. ,JBut it does not apphar that there is any^particular cri- 
minal enactmvjnt against damaging or injuring any bill of ex- 
change or other valuable security, excepting a record or a will 
as above prohibited, or excepting where the act amounts to a 
larSlSny or forgery; though, where any malicious injury has not 
exceeded 5L it would be punishable under the general clause 
against wilful and* malicious injuries to any public or private 
property ; (//) and it should seem that an action on the case might 
be supported for illegally cancelling the acceptance of a bill, or* 
altering the bill itself, so as to render it ^valid, unless the owner 
assented to the alteration, (z) 


(«) 7 & 8 Geo. 4, c. 29, s, 21 ; Rex v. (x) Id. s. 5. 

Walker f R. & M. C. C. 155. (t/) 7 & 8 Geo. 4, C..SO, s. 24. 

(0 Id. fl. 22. (z) 1 Taunt. 420 ; 6 East, 309. 

(u) Id. s. 23. 
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CHAPTe|i IV. 

RIGHTS TO REAL PROPERTY, THEIR INJURIES AND REMEDIES 
IN PARTICULAR. 


. liighls to heal Property, 

Nature of Real Property in general. 

3!)it>liMgui.slied from Personalty. 

Divi.sion of Subject under Seven 

Heads. 

Pirat. The difl’erent Kinds or Sorts. 

JMu.st be Land or annexed to or 
ari.siiig out of .same. 

Cori)oreal or Tncorporeui. 

Ten general Legal 'I'erins consi- 
dered. 

First, Corporeal. 

Distinuuished from Incorporeal 
Kinds cnuiuerated 

Secondly, Incorporeal. 

Distinguished from Corporeal. 
Thirteen kinds enumerated. 

Secondly, The Tenures by which 
holdcn. 

Freehold. 

Copyhohl. 

Other 'rcnure.s. 

Thirdly, 'J’lie Estates or Interests 
therein. 

Distinction bctw'ccn an Interest 
and a mere Authority. 

Di.sliiu tion between an Interest 
and a mere Licen.se. 


Freehold. 

Of Inheritance, whether of 
Freehold <)r Copyhold. 

In Tail. 

For Life. 

Less than Freehold. 

For years w hether of Freehold 
or Copyhold. 

From year to year. 

At Will or Sutterauce. 
Fourthly, Tim^ of Enjoyment. 

In Possession. 

Ill Remainder. 

In Reversion. 

Fifthly. Number of Owners, 

In Severalty, 

In Coparcenary, 

In Joint Tenancy. 

In Co|pi)mon. 

Sixthlij. Modes of Acquiring the 
kigl.t. 

1. By Descent. 

By Purchase, (^the several 
modes considered.') 

Seventhly. Ditfcrcnce between Le- 
gal and Equitable estates. 

II. iv III. injuries, Offences, heme- 
dies and Punishments, relating to 
heal Property. 


L Property is legally distinguished from Personalty prhi- Di-stinctions 
cipaHj/ in two respects; first ^ its permanent fixed and immove- jlr^rtym^^ 
able cpiality ; and secondly ^ that the interest theftftTI must be personalty in 
not less than for the term of the life of the owner, or of another * 
])erson or persons ; whereas Personalty is either moveable or 
readily capable of being so, or, as in the case of a lease for years, 
is considered as of so inferior a nature that it is not allowed the 
incidents and privileges of real property, (r/) The several 
circumstances which distinguish reaj property from personalty 
are, 1st. Its permanent and immoveable property, and the 
necessity for the owner having at least an estate for life therein, 
and on which account this property was formerly more regarded 
than personalty, and partifiular law^s were more carefully pro- 


(«) ii Bla. Com. 386. Even a long term of years pcrpetunlly renew able, is not real, 
but only personal property, a>de, 84> n. («). 

VOL, I, 


L 



I4G , RIGHTS TO REAL PROPERTY, 

CHAP. IV. vidcd for its security, ^ndly. Therefore an alien was not 
T(>^*RrAL allowed to acquire an interest therein, it being the policy of 

PnOPi'RTY. the law to exclude him from any permanent interest in the soil, 
«3rdly. In respect, also, of such permanency, its owner has 
always been entitled, when alifrceholder, to vote for repi*esenta- 
tives in parJiapient, and on other occasions, which the owner 
of personalty, until recently, was not.(&) 4thly. It descends 
from ancestor to heir, instead of becoming the property of an 
executor or administrator on the death of the owner, as in the 
case of personalty. 5thly* If freehold property be devised 
there must be three witnesses to the will, whereas no witness 
is in general essential to a bequest of personalty, (c) 6thly. 
In case of alienation it must, in general, be made by deed,(^/) 
and hi presently {(i) whereas leases for years may commence 
in futuro, and mere personal chattels may be transferred by 
parol, or mere delivery. 7ihly. Only a part of the annual value 
can be taken under an clegit against the owner, when the whole 
interest in personalty may be sold under an execution. (^/*) 8thl3^ 
In case of attainder of felony the interest in realty is only for- 
feited for life, whereas the entire interest in personalty vests in 
the crown. These, it will be pbserved, are exceedingly im- 
portant distinctions between the two descriptions of property. 
iMixcti property We sljall find, however, that there are some interests arising 
porlonaifv and of or connected with real property, which partake in some 
respects of the qualities of personalty, being of a mongrel am- 
phibious quality, (g) Such as heir-looms, title deeds, &c. 
which though in themselves moveable, yet relating to the 
land, descend from ancestor to heir, or from a vendor to a 
purchaser. (//.) 

Personalty to There is also another very important doctrine in equity, 
hao reaity aiui accordiiig to which substantially the nature of personal pro- 
vkc versa. pci ty, as moucy, and goods, &c., may be completely changed, 
and become as it were, for all the purposes of beneficial en- 
joyment, real property. Thus in a Court of Equity money 
directed to be laid out in lands wdll pass by the words, “ lands, 
tenements, and hereditaments whatsoever and wheresoever,’’ (*) 
it being a maxim in equity, that things to be done shall be con- 
' 1 — — 

(6) But now by the laic reform act, 2 'veyance ; but sceui- if under the statute of 
W. 4, c. 43, 8. 20, a riglit of voting is uses. 

conferred on copyholders, leaseholders, and (/) But if there be two ewntempora- 
occupiersof land of a certain annual value, neous clcgits, each plainlifl’ may lake a 

(c) 2 Bla. C. 301, .302 ; Comyn.s, 452, moiety, and thus the whole, b Bing. 327. 
note (16); 2 Phil. Ec. C. 213, 177 ; l (ff) ^ Bla. C. 387, 388. 

Phil, Ec. C. 12. (/i) 4 Bing. 106. 

(d) 5 Bar. & C. 221 . (i) Rushley v. Master, 3 Bro. C. C. 99; 

(e) That is when by a common law con- 1 Thomas’s Co. Lit. 219, n. T. 
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sidered as done, (A:) and vice versa; for trees, though growing, riHAP. iv. 

IT -in t 1. Ukjiits 

if sold by a tenant in fee, who dies before severance, are con- ro Real 
sidered as personalty, and the executoj, and not the heir, is 
entitled to receive the purchase money from the vendee. 

We have now to take a practidlS view : — I, Of the R/glUs to General division 
Ileal Property, and these are to be considered as^regards, //Va/, 
the nature ^of the thing, or the several sorts or kinds of real heads, 
property. Secondlt/. The tenures by which they arc holdcn, 
as whether free socage, (being freehold,) or copyhold^ &c. 

Thirdly. The estates, or extent and nature of the interests 
therein, as whether of inheritance, or only for life, or less than 
freehold, as for years, or at will, or sufferance, and whether 
legal or equitable, fourthly. As respects the time of enjoif- 
rnent ; as whether in possession, or only in remainder or rever- 
sion. Fifthly. As regards the number of owners, as whether 
in severalty, joint-tenancy, coparcenary, or in ‘common. Sixthly. 

The modes by which the title or right may be acquired on the 
one hand, or lost on the other ; as by mere possession, or by 
descent, or by purchase, whether technically or really so, as by 
alienations of different descriptions, or by devise, and Seventhly, 

The distinctions between legal and equitable estates. 

First. A very accurate knowledge of the different descrip- 

. 1 1 i • n 1 • 1 p 1 .the thivfr, (rr the 

tions and legal properties of every kind of real property, is several sorts m' 
essential as well to owners and occupiers, as to conveyancers qfrmi 

, •' property. 

and every other memlier of the legal profession, whether prac- . 
tising in the civil or criminal courts ; and in particular as 
regards the construction of coi^ve3^ances and wills, the poor 
laws, and civil remedies and criminal punishments. (/) The 
ownership of some of the most substanti^ll and permanent kinds 
of real property give a right to vote in elections^ and under 
the now repealed act created a qualification to kill game ; and 
some kinds of real property are ratcalile to the relief of the 
})oor, whilst others, though equally or more profitable, are 
not. (yw) Again: as regards the modes of describing various 
kinds of real property in deeds and civil pleadings, much 
accuracy is requisite, as in real actions and ejectment; and 
though it has been well observed, that probably so much preci- 
sion would not now be requil^ed as in many of the old cases, 
still it is important to know what are the appropriate names 
> 

(A) Cruise’s Digest ; iTliomns’s Cm.LU. and Adams on Ejectment, 3 ed. cliap. Sf' 

753, note U. and post. 

(/) See in general the enumeration of (m) 43 Eliz. c. 2 ; Chit. Col. Stat. 768, 
corporeal real property, Tidd, 9 cd. 1 190 ; and notes ; and see Eurn’s .T, Poor. 
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and legal incidents of eacli.(w) So as respects crimes and 
punishments^ and the liability of a hundred to make compensa- 
tion, they greatly vary according, to the prepise description of 
the place in which the oficnce was committed ; tlie law provid- 
ing greater protection to dYfelling-houses, and some enume- 
rated buildings, and to gardens and land adjoining the same, 
and to some other descriptions of real property, tlian to land 
or other property at a distance ; and the legislature Jiias, with 
the same view, adopted certain terms of description, the appli- 
cation of which is important to be well known. (a) 

We may here premise, as a general rule, that w'hen buildings 
or lands are particularly named in a statute, they must precisely 
answer the description at the time when the injury was com- 
mitted, and that a mere intention to convert a building, or land, 
&c. to a particular purj^ose, will not be suOicient unless the 
building or the land has been completed, and actually used for 
the particuUr purpose. (/>) 

Another very general rule is, that all real property , properly 
so termed, whether corporeal or incorporeal, mu^t consist of 
Itind^ or houses and buildings thereon, or of profits or case- 
jnents issuing out of Ute same, and must be of a perpetually 
continuing and permanqjit nature, (y) and that nothing can be 
deemed real property but when it is annexed to land or build- 
ings ; and, therefore, a mere stall or standing place, or booth 
placed in a market or fair, and not permanently annexed to 
the soil, cannot be treated as real property, or the subject of 
any action for the recovery of realty ; and no action of eject- 
ment for a supposed ouster from such a stall is sustainable, 
altho'ugh the occupier had hired the exclusive right to use it 
during several days ;(r) nor could such a structure by itself, any 
more than furniture, be rated towards the relief of the poor ; (s) 
nor could ' burglary be committed in breaking, into a tent or 
booth, erected in a fair or market, though the owner may 
usually sleep therein, for the law regards thus highly nothing 
but permanent edifices ; and though it may have been the 


(n) Adamson Ejectment, .Srd rd. to 
4^. I 

7 & 8 Geo. 4, c. 29 to 31. 

(p) 8B. bi C. 461 , and 167, Dwell’- 
itig-house, iis to the ollVnceof burglary, &c, 
(^) 2 Bla. C, 384; as to the term per- 
manent being an <j;isential part of the de- 
finition, see 1 3’rcston on Estates, 10; 
and Hen.Chitty oi^jpescents, 11 ; and no 
term, even for 1000 years, is in law deemed 
real property, though as it is an interest in 


really, it is properly to be considered in 
this chapter, ante, 84, note (a). 

(r) Pib’ Lord Kenyon, Guildhall Sittings 
after Trin. T. 1796;* and 1 Car. Sc P. 123; 
and see 2 East, 189. But if it had been a 
permanent building let into the ground, 
though only a butcher’s stall in a market, 
to be gsed only on two days in the week, 
but the door fastened, it would have been 
otherwise, 4 B. & C. 683 ; 7 D. & R. 1 60. 

(s) Cald. 262, 266; I T. R. 721. 
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choice of the owner to lodge in so fragile a structure, yet his 
lodging there no more makes it burglary to break it open, than 
it would be to uncover a tiltcid waggoit under similar circum- 
stances ; (f) and for the same reason it was held that the destruc- 
tion of hustings erected for am election was not an offence 
within itlie 57 Geo. 3, c. 19, s. 38;(w) and the lessee of a stall 
in a market town, who came there weekly to sell his wares, was 
held not rateable to the repairs of a church, either as being an 
inhabitant, or occupier of a house or otherwise, («?) though if it 
had been a permanent building let into the soil the occuj)ation 
of it might, before the recent acts, have given a settlement, (j) 
So where a windmill was made of wood and had a foundation 
,of brick, but the wood-w6rk was not inserted in the brick foun- 
dation but rested upon it by its own weight alone, and no part 
of the machinery of the mill touched the ground or any part oi* 
the foundation, it was held that the windmill, not being fixed 
to the freehold, ^nor to any thing connected witff it, was not 
parcel of a tenement, and consequently that a pauper by occu- 
pying it gained no settlcmeut.(y) 

Ihit although personal property, originally separated fj om 
any land or building, such as machinery and engines, cannot 
for all purposes be deemed real property, yet tlie very circum- 
stance of the same being annexed to the realty will sometimes 
give the same some peculiar properties, liabilities, privileges or 
})rotections, and therefore they may here be properly noticed. 
Thus with respect to liability to the poor rate, when the annual 
value of land or houses has been enhanced by the annexaiioii 
of a personal chattel, as a steelyard of a weighing maching, or 
a carding machine, or any other collateral circumstance, tlu u 
the same may be rated accoi'ding to the aggregate annual value, 
though the greater part may spring from the pe»'‘'^^ial chattel 
so annexed ;(z) and fixtures, when annexed to a building by a 
freeholder, cannot be taken under an execution against his 
goods \ {a) and some fixtures would pass to the heir, and not to 
the executor of the owner, in the nature of heir-looms, hiung 
generally chattels which cannot be taken away without damaging 
or dismembering the freehold ; (6) sucU as the posts or rails of 


(0 1 Hale, P. C. 657; 3 tnsl. 64; 
Hawk. B. 1, c. 38, 8. 17 ; 4 Bla. C. 225, 

226. 

(w) 3 Dowl. & Ry. 96. 

(r) 2 Uul. Rc|). 238; 1 Boll,' 123. 

CO 4 B.& Cres. 687 ; 7 D. & H. 160. 


(ij) 1 Bar. & Adolph. 16 1 ; and see 1 
Brod. & B. ,506 ; 4 Moore, 281, S. as 
to when a windmill is a 'fixture or not. 

( 2 ) Cald. 262, 266; I T. R. 721. 

(<i) 5 B.& Aid. 6«). 

(6) 2 Bla. C, 427. 
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CHAP. IV. an inclosure, furnaces or coppers fixed, (unless severed in the 
toHkal* lifetime of the testator or ancestor,) the wainscots to a house, 
P nopfcRTY. and pictures, or glasses fixed instead of wainscots, the glass in 
a window, or the doors and jocks of a house, and the like, (i) 
So fixtures in a distillery oi^^rewery, demised or suffered to 
remain in possession of a trader, would not pass to his a^ignees 

as goods or chattels in his possession as reputed owner, (c) 

* 

a 


First, (loiiro- 
iii.AT. Proj)crly, 

and dislinrlion 
hf'lwtien the same 
and incorporpul. 


The principal divisions and distinctions of Real Property, are 
those kinds winch are Corporeal ancLthose which are Ijworpo- 
real. Tlie former having a corpus, an%heing visible^and tangi- 
bly and capat^* of actual seisin and possession,^ the latter hot 
so, but merely issuing out of or iilcidetit to permanent corporeal 
property, and not being |he thing itself, nor capablq^ of actual 
visible seisin or possession. Thus a church, and the glebe land 
belonging to it, are obviously corporeal and tangible, and capable 
of actual seftin and possession, and of which the parson, after 
he has been jli'esented and inducted, has actual possession, and 
may maintain ejectment or trespass for being ousted there- 
from. (^/) Ihit the adr^owson (being tJlie mere right to present 
a })arson to sucli church or other ecclesiastical benefice, and 
the owner of tbc advoWteon liiniself never being in tlie actual 
or even supposed possession of the church or glebe) is merely 
incorporeal property, because such right is not tisible or tan- 
gible. This instancifW an advowson completely illustrates the 
nature of an incorporeal hereditament ; it is not itself the bodily 
possession of the church and its appendages, but is a mere 
right to give some otM:r man a title to such bodily possession. 
The advowson is not the olbject of either the sight or the touch, 
:iiul yet it perp^tiially in the mind\ eye and in contem- 
plation ofjjiw. It cannot be delivered from man to man by 
any visible bodily transfer, por can corporeal possession or livery 
of seisin be ha^ of it ; such rig^t itself produces no corporeal 
fruit or advantage to its owner, but is merely a right to place 
some clerk,, whom the patron shall please to nominate, in the 
possession and enjoyment of the benefits resulting from the 
church and glebe, (c) 1/ike all otliet’ incorporeal real property, 
in order to convey the freeltotd interes|Jn an advowson, a grant 
by deed under seal is essential, {f) So with respect tp another 


(fe) 2 Com. *280, .*>lh ed^ Ilcii. 
Chitty's Dcsc. ‘J67. 

(r) 9 Eust, 215 ; and see 5 0. & Civs. 

; 5 1). ^ R. 240, S, (\ 
id) n Mod. 420, 433. 


(c) 2 Bla. C. 21, 22. 

(/) 1 lust. 9; 2 Wood, 64; 1 Saiuul. 
228; 5 Bar. & C. 221. See 2 Bla. C. 
22, rtmlrd, but clearly a mistake as to an 
advowson passing by parol. 
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incorporeal hereditament, a right of tvay^ the party entitled to 
it has ho tangible or visible right, nor anyjnterest in the land 
itself, but a mere egsement over it, and to create which, or any 
other freehold easement, a grant |by deed is essential, and if 
granted by parol it operates at ffwst as a revocable license, {^g^ 
The dfetinctions between corporeal and incofpcg’eal pro'pcrty 
are most important, not §nly regarcfs tlieii' distinct properties 
and incidents, but in respect of the modes of creating and con- 
veying the rights therein), and the remedies; ejectment and 
trespass being in general llie proper remedies fo/iujuries to the 
former, bujt only aclion|^%n the case, quare hnpedif, or other 
peculiar remedies, for many of the latter. (Ji) 

Before we consider every kind of ^jQi’poreal real property in 
particular, there are some general tern^ used in law the mean- 
ing of which it is essential to know, and^wdiich general words it 
has been advised by a most eminent conveyances^ it may l)e 
advisable to introduce in most conveyances, {k) -These are the 
words, tenements hereditaments f appendant y appurte^ 

nanl or appurtenances esialCy'* iermf farmf “ close f 
^\/leldy' emblement Sy^ fx Lures f 

1. The term tenements y'‘ thougW- in vulgar acceptation 
meaning only a house or building, in its legal sense compre- 
hends every thing that may be holdeuy provided it be of ^ per- 
maneut nature ; and not only lands and inheritances which arc 
holden, but also advowsons, oflices, rents, commons, and profits 
a-prendrcy wherein a man bath any franktenement, and whereof 
he may be seised ut de libero tenemcn1^.{J) And under the 
word “ tenement"' in a will, an advem^son in gross may pass to 
the devisee. (//*) The import of the term ^^tene^jent” has been 
most frequently discussed^in ({uestions under the poor laws, 
especially under the older acts 13 ^ 14 Car. c. 12, 1, and 

1) & low. 3, c. 11, relating the same, whi|:b h»u the word 
“ any tenement of the yearly value of 10/.,” and under these acts 
it was held, that aiiy person renting an incorporeal heredita- 
ment y as a fishery, &c. of the yearly value of JO/., renting 

of a tenement, and gained ti settlement^ («) But as the renting 

— » - " ' 

(^) b Bar. & C. 221. Perlc. sect. 114. 

(//) Yclv#‘14a; Co. Lit. 4, ». (w) 4 Bing. 293 tind see Fort. 3A4, 

(i) In order very fully to ^lexaniine 3,51; 3Atk. 464; Ca. Temp. Talb. 143, 
these, see the several learned works re- («) IT. R. 3.^8; 3 T. R. 772; 3 East, 
ferred to in 1 Thomas’s Co. Lit. 219, note 113; ^ East, 239, and-dHither cases Burn’s 
t.44). J., Poor, 325 to 541 . • Biitu mere slaiid> 

(/c) 1 PresL on Abslrucis, 93 ; and see ing place in a mill fur u carding machine, 
poit, tit. Lam/. was considered iiol, to be a tenement. 2 

(/) See in general Co. Lit. C, a. mar- East, 139. 
giiKil note (2); 1 Thomas’s Co. Lit, 219; 
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T*Ricrr's incorporeal interests was found too much to increase the 

TO l)rivilege of settlement, the acts of 69 Geo. 3, c. 60, and G Geo. 

Punvi.uTY. 4, c. 57, and 1 W. 4, c. 18, wer^ passed, limiting the occupa- 
tion to a more substantial and particular kind of tenement, viz. 
a “ dwelling-chouse^ or ‘‘ buimtng^' or of land^' or of both, at 
at an^ntire r^nt^of 10/. a year, and under which it has been 
held, that a demise of a house and ioll^ at an entire rent, is not 
now a tenement within the meaning of the latter acts, (o) and 
the building must be annexed to ai^ part of the freehold ; 
aijd it is expressly provij^ed, that tJiC renting a toU-house 
shall not be deemed a tenement io as gite a settlement. (/>) 
U^der these and other acts it has been holden, that to consti- 
tute a tenement under the poor-law% the thing must be part 
and parcel of the frcel^o^d, or annexed to a part of land or 
buildings, and therefore if wooden windmiil placed upon, but 
not let into a brick foundation, or a barn upon blocks, altlmugh 
demised for^^a term of years by a landlord who was owner of 
the soil, cani^t be deemed a tenement or “ building^ in the 
legal signification of that term, but only a personal chattel, nor 
could the so holding the same giv% the occupier a settle- 
ment, (y) 

However, provided the tenement arise out of realty y it may 
be of a substantial or unsubstantial kind, and either corporeal 
or incorporeal, and therefore as an action of ejectment is not 
sustainable for the latter, (with the exception of tithes and com- 
mon appurtenant,) the term “ tenement,” unless used in reference 
to a previous description, is too general and uncertain in a de- 
claration in ejectment or trespass, and the particular kind of 
thing should be stated, as “ a messuage,” “a barn,” “ an out- 
house,” though tlie otgection would now be aided after ver- 
dict. (r) Nor IS the word tenement” a sufficient description 
in a /^/ic^onTny thing of which it is intended to be levied, as it. 
may consist of a^nessuage,br land, or any incorporeal property 
lying in tenure, tnd therefore not^ sufficiently particular ; (a) but 
in a deed every thing that may be holden, being of a permanent 
nature, m^ pass tiot only houses, buildings or land, but even 
rents, commons, offices,^ and the IBce. (/) The term “ tene- 
ments” and the term hereditaments,” whether in a deed, lease 
or will, is to be understood as intending to describe or allude to 


(<>) Rex V. Amlrews, Cambridge, East. 
11 (jeo. 4; Bum’s J., Boor, 541. 

( ?>) 1 13 . tk Adul. 161 ; 54 Geo, c. 
170, s. 5 ; 3 Geo. 4, c. IVb, s. 5 1 ; 4 Geo. 
4, c. 95, j. JK 


{(f) iB.&Ailol. 161; iBrod.vVB. 506, 
ante, 149, a. (^); 4 Moore, ySl, S. C. 

(r) 8 J3ur. & C. 70, jyid 1 M. I*. 350. 

(s) 1 l.eoM. 188. 

(t) Co. Lit. 6, a. 
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sucli things as may be subject-matter of tenure, but not the 
estate or interest in such things, and cannot therefore by its 
own intrinsic force enlarge an^estate prima facie only a life 
estate into a fee. (e«) : 

The term hereditaments is sflil more comprehensive, and 
includes whatever m^y be inhei itedj be it corpoiaeal or incor- 
poreal, jyersmial or n;^xed, and incltiding not only lands and 
every thing thereon, but also heir-looms and cert^n furniture, 
which by custom may djpscend to the heir together with a 
house, (or) The settled s^se of the term “ herSditaments*' is 
to denote such things a^ma^^e the subject-matter of inheri- 
tance, but not the inheritance itself, and it can n9t therefore |>y 
its own intrinsic force enlaigc an estate prima facie a life estate 
into a fee, {y) and therefore a devise ojf all my hereditaments^' 
to A., without other words, gives him o^\y an estate or interest 
for life in lands, it being then considered merely as denoting 
the thingy and not the estate or interest therein ; whereas a 
devise of ‘‘all my estates" might pass the fee simple. (a). 
It is a comprehensive term usual and proper in conveyances 
and wills, and in the latter will pass an advowson,(5) but it is 
much too general and uncertain to be adopted in pleadings, 
excepting in reference to a previous more particular descrip- 
tion . 

3. Appendant and appurtenant y “appurtenances” (cum/;c'r//- 
nentiis,) These comprehensive terms, though different in 
their legal signification, are very frequently confounded. They 
are commonly used, the latter term particularly, in deeds and 
leases, with the intention to include all thitigs, rights, and pri- 
vileges not enumerated, but belonging to and used with the 
principal thing conveyed or demised, and'intended to pass and 
to be enjoyed therewith, though not expressly named^ But it 
is most prudent in deeds and leases, as well as wills, carefully 
and expressly to name in particular every thigg intended to 
pass ; for, at least in a deed, these words can in ho case strictly 
})ass any corporeal real property, (c) but only incorporeal ease- 
ments, or rights and privileges, it being a general ruje of law 
that under the word “ apperidant,” or “ appurtenant,” in a/e^o/T- 


(<0 See Macdonald’s, CIi. B. observa- 
tions on the term “ hendiiamenUt^ M Bos. 
^ l*ul. whiili It is submitted are also 
applicable to the term “ tenements.” 

) Co. Lit, 5 b ; 1 Tlioimis’s Co. Lit, 
219; bla. C. 17, ^otc 44, ante, 149, n. 

{,!J) Per Macdonald, Ch. B,, 2 Bos. ic 


Pul. 251; and see 8'J. R. 503; 1 Tho- 
mas’s Co. Lit. 219, note T. 

(s) id. ibid. ; 5T, 11. 558; 8 Id. 503. 
(tt) Post, 159. 

i^b) Lost. 351, ante, 151, note (r). 

(c) Co. Lit. 121, 1; 8 B. & Cres. 
150. 
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CHAP. IV. ment or deedy nothing can be conveyed that was itself suhstan- 
corporeal real property^ and capable of passing by feofF- 
PnopEiiTY. ment and livery qf seisin ; and one hind of corporeal real 
property cannot be appendjint or appurtenant to another de- 
scription of the like real property : but only such things as can 
properly and consistently be appendant, or appurtenant, as 
common of pasture to land, or a way, or a pew to a house, 
&c. Tims land cannot, in the strict legal sense, be ap- 
pendant or appurtenant to land or to a house, or other cor- 
poreal real property, nor rice {d) Thi# distinction is 

of great practical importance : thus, if a wharf, with the ap- 
purtenances, demised, and the use of tlie water adjoining 
the wharf were intended to pass, yet no distress for rent of the 
demised premises could be made on a barge on the water, be- 
cause it was not in a place that could pass as part of the thing 
demised, (e) In short, appeyidants are, technically speaking, 
tliose things (generally casements, such as commons, w^ays, &c.) 
which by prescription have belonged to another princi])al sub- 
stantial thing, considered in law as more worthy ; and strictly 
the principal thing and the appendant must be appropriate 
w'ith each other in nature and (piality, or, in other words, the 
principal and the accessary must be such as may property and 
reasonably be enjoyed together ; and if a thing which may be 
appendant or appurtenant had always passed with a manor, to 
which it belongs by the words cum pcrlinentiuiy it must be taken 
to be appendant, {f) 

A thing appurtenant is that wdiich may commence and be 
created at this day ; as if the owner of a moor at this day grant 
to the owner of a manor and his heirs, common in such moor 
for his beasts levant CinA couchant upon his manor, or if he 
grant to another common of estovers or turbary in fee simple, 
to be burnt or spent in his houses within his manor ; by such 
grants these commons become appurtenant to the manor, and 
shall pass by the grant thereof without other words, and are 
what was termed in the civil law adjunctum acccssoriiimy^" and 
by logicians ‘‘ adjunct urn. {g) 

Again : it is laid dowjn, that concerning things appendant and 
appurtenant, two things are implied, /irsty that prescription 


' (t/) Ante, n. (c); Buzzard v. Ca/>c/, 
a Har. &L Cres. 150; aflirined in error, 
6 Biiigh. 150, overruling 4 Bing. 137, und 
sec judgment of K. 13. 

(e.) Id. ibid. 

If) 1 RoJ. 230, 1 . 27 ; 1 Co. Lit. hy 


TIiomas, 206, 207. Wluit may be an- 
nexed, 1 B. &L Adol. 761. 

(g) How appendant and fippurlenanl 
dider from that which is part or parcel of a 
thing, is explained iu Judge Doderidge^s 
'J'reafisc on Advowsons, 38 . 
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cannot make any thing appendant or appurtenant, unless there 
be the propriety of relation between the principal and the ad- 
junct, which may be ascertained by considering whether they 
so agree in natui’e and quality as fto be rationally capable of 
union without incongruity, for otherwise there will be no rea- 
sonable intendment in support of the prescriptionf or rather of 
the original grant which k presumes. Qt) Thus, why should a 
person grant to another as owner merely of lanily without a 
house, a right to him and his heirs to sit in a pew in a church? 
since such a grant could only be reasonably made to the owner 
of a house ; and, therefore, a person in general, can only claim a 
pew in respect of his ownership of a house in the parish. So, 
why should a grant of common of pasture be made to the ow ner 
of a house, without any land upon wl)|ch he could keep ca!ttle ? 
consequently, a claim of common of pasture cannot be made 
merely in respect of the ownership of a house, but he must 
allege and prove the ownership of some land, or at least a cur- 
tilage. (/) So a thing corporeal cannot properly be appendant 
to a thing corporeal, nor a thing incorporeal to a thing incorpo- 
real. But things incorpol^lil, which lie in grant, as an advow- 
son, a right of common, and the like, may be appendant to 
things corporeal, as to a manor, house, or lands. So things 
corporeal may be ap])endant to things incorporeal, as lands to 
an office. Therefore the appendant must be approptiate in 
nature and quality with the thing to which it is to append ; con- 
se{picntly, common of turbary or of estovers cannot be appendant 
or appurtenant to land^ but to a house to be spent there ; nor 
can a leet that is temporal property be appendant to a church 
or chapel wdiich is ecclesiastical. Neither can a seat in a church 
i)y prescription be claimed as appendant or belonging to land, 
but to a house, (y) Secondly, nothing can be proi^erly ap- 


(/«) 111 Co. Lit. 121, b, it is s:iid that pre- 
scription dolli not make any thing append- 
ant or iijipurteimnt, unless tlie thing ap- 
pendant or appurtenant ttf^rcc in cpiality and 
nature to the thing whereuiito it is append- 
ant or appurtenant ; ns a thing corporeal 
cannot propeily be appendant to athingtfer- 
poreal, nor a thing incorporeal to a thing 
incorporeal. Mr. Butler, in his note to this 
passage, after adverting to some examples 
to show that this position is not univer- 
sally true, says : “ Tlie true test seems to 
he the propriety of relation between the 
principal and the adjunct, which may be 
found out by considering whether they so 
agree in nature ami quality as to be capable 
union without any incongruity.” See 
nuotations in Buzzard v. Capel, tJ B. & 


Cres. 145. But this, expression, “agree,” 
must not be considered as was argued in 
that case, to import that the two things 
are to be of the same nature, but rather 
the reverse, and tlW term “ appropriate^^ 
seems prcferuhlc; and all that is required 
seems to that the adjunct be that de- 
.scrip^Jon of incorporeal easement or privi- 
lege that will naturally be advantageous to 
enjoy with the principali and (lierefore the 
natural object of a separate grunt supposed 
to have been made. 

(0 5 T. R. 46 5 see note, m/Va. 

(y) /Lite, 154 i Co. Lit. by Thomas, 
1 vol. 206, 207 ; 1 Vent. 306 ; Co. Lit. 
121, b, note (7); and sec Willes’s Rep. 
227,231, as to rights of coininoii, append- 
ant and appurtenant. The case of Scholes 
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CHAP, iv^ pendant or appurtenant to any thing, unless the principal or 
^ superior thing be of perpetual subsistence and continuance. 
l^itoPKHTY. Thus, an advowson, which is said to be appendant to a manor 
generally, is in truth appendant to the corporeal demesnes of 
the manor, which are of perpetual subsistence and continuance, 
and not to any rents or services, which are subject to extinguish- 
ment and destruction. (Jc) 

A|)j)<)»noiiiiicut. Most appendants and appurtenances which are capable of 
subdivision, without injustice or inconvenience, nmy be appor- 
tioned and divided^ as rights of common of pasture for common- 
able cattle levant and couchaut, when a part of the land is sold 
oft‘; and so niay be the right to sit in a pew when a mansion- 
house has been divided into two or more.(/) 

Sf vt’iaijcf Some appendants may be severed from the principal, and 

aiui lit gross. then become rights in gross ; and this may be effected 

either by a separate conveyance of the principal, excepting 
the appendant, or by a separate grant of the appendant; 
and this frequently occurs in cases of advowsons appen- 
dant. {m) When once the principal and appendant have 
been separated by either of these means, the appendant, in 
general, never afterwards can be appendant, but continues in 
gross, though there are a few exceptions to that rule, (w) 
Extinguislimcut iSome appendants and appurtenances also may be extinguislied 
dent destroyed, as by unity of seisin^ (sometimes improperly 
fresh grant. termed unity of possessioji.) (o) As if a person have common of 
pasture appendant to his estate on a waste or other land, and 
by purchase or descent he becomes also owner in fee of the 
latter ; the right of common is destroyed, because the minor 
right of common is merged in the superior entire right to the 
soil, and it would be absurd to claim an easement in one’s own 
land, (ij) i n such a case, upon a subsequent severance in the 
ownership of the two estates, there should be an express new 


V. llargrcavr, b T. R. 46, wliore it was 
lu'Ui liuil common for cattle levant and 
coucliant cannot in pui,ntof law be claimed 
by [irescriplion, as appurtenant merely to 
a house, without any curtilage or land, is 
Diustrative of this position. # 

(/c) Dyer, 70, b ; M Leonard, Co. 
Lit. by Thomas, 1 vol. 207, 

(/) 4 Coke, .’37 ; S Colve, 79, a; Willes, 
222, 322 ; and per Taunton, J., 2 Jiar. & 
Adolp. 168 ; see post, common of pasture 
appendant or appurtenant and pews. 
VViiat annexations cannot be disaiiiiexed, 
J B. & Ado). 76 1. 

(m) 1 Hoi. 252, b. 48 ; Co. Lit. by 
'I’humas, 1 vol. 208 ; 2 Bla. C. 22. 

(//) 2 Wod. 2 ; 2 T. K. 41.^; Co. Lit. 


by Thomas, 1 vol. 208. 

(o) Unity of possession only suspendi 
prescription, and atfects the form of plead- 
ing, Co. Lit. ll-j-, b; Vin. Ab. Kxtin- 
gui^shment, C. pi. 52; but unity of seisin 
in fee merges or de;»troys the prescrijition, 
Id. ; Com. Dig. Suspension, B. ; Yin. Ah. 
Extinguishment, C. ; 1 East, 577 ; 2 
Peake’s C. N, P. 152. When no merger, 
in case of an inleresse termini, b Bar. ik C. 
Ill ; Co. Lit. by 1 hoiuas, Index. 

(p) Cowlan V. iSluck, 15 East, 108; 
Com. Dig. Suspension, B. ; Viu. Ab. Ex- 
tinguishment, C. ; Co. Lit. 114, b; 1 
East, 577 ; sec 2 JMa. Com. by Chitty, 
55, note (55), as to extiogtiislnnent. 
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grant of the right of common or way, or other former append- 
ant ; for otherwise, at law, the right to the easement would be 
lost; though if the new conveyance be of all commons, ways, &c. 
used with the estate conveyed, thof|e words would operate as a 
new grant, and the benefit of the right of easement would be in 
effect continued, or rather granted de novo : and after long user, 
(as twenty years’ uninterrupted user,) a proper new grant would 
be inferred. (</) In leases and other deeds expressing that the 
lessee or grantee shall have all commons, ways, &c. before 
vsed or enjoyed^ &c.,” the courts will, in general, give effect to 
such words, so as to continue the benefit of the commons or 
ways, &c., although no longer strictly appendant or appur- 
tenant; but if there be no such words they cannot assist ;(r) 
and in that case recourse must be had to a Court of Equily to 
reform the deed according to the intention of the parties. 

But neither a grant nor a prescriptive right will be extin- 
guished or prejudiced hy the pulling down and rebuilding a 
house or other corporeal thing to which an incorporeal thing is 
appendant or appurtenant, for the substituted building will 
retain the same rights and privileges as the ancient had.(.v) 
So, provided after any alteration the enjoyment of the rights be 
substantially the same, no objection can be made to the altera- 
tion, and slight alterations are permitted.(^) Thus, a prescription 
to use water for filling millH^ will sustain an employment of it 
for the purpose of corn milh, and the owner is bot bound to 
use the water in the same precise manner, or to apply it to the 
same mill, for if he were, that would even stop all improvement 
in machinery. (/) And if an ancient house be pulled down, it 
should seem that a new house built on the same estate, though 
not on precisely the same site, would be entitled to the ancient 
appurtenances, (w) The precise meaning of the terms “ ap- 
pendant,” ‘‘ appurtenanf,” and ‘‘in gross,” will be further shown 
when we consider rights of common and of way. (x) 

The term “ appurtenances f commonly used in deeds, is too 
general and indefinite to be adopted in pleading, unless in con- 
nection with some previously particularized corporeal thing, as 
“ land wnth the appurtenances.” Some cases have been re- 


(f) Cowlan V. Slack, 15 East, 108; 
Morrin v. lldgivgton, 3 Taunt. ‘24* ; 3 

VV. 4, c. 7 J . 

(r) 1.7 East, 108; S Taunt. 24; 1 
Dowl. & U. .506 ; 5 U. & Aid. 8.30 ; but 
see 2 B. Sl Cres. 100 ; 3 Dowl. & R. 287, 
C, ; 5 'raunl. 548, post, 

Cs) 9 B. & Cres. 671 ; 2 Vern. 146 ; 
2 B. & Adolph. 164; 1 Carnpb. 322; .3 


Campb. ai, post, Ancient Windows.” 

(0 Id. iWd. ; 6 Bing. 379 ; 4 Co. 87 ; 
I B. & AM. 258 ; 2 B. & Cres. 910. 

(u) Id. ibid. ; 9 B. & Cres. 671. 

(x) Post; and see Willes’s Rep. 227 to 
2.31, 322; 2 Inst. 86 ; Cro. Car. 482; 
Yelv. 159 ; 1 Bulstr. 47 ; 2 Bla. C. 32, 
3.‘3 — 35, in notes. 
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ferred to as importing that the words tmthihe apimrtenances^" 
in a deed^ may have the effect of passing adjacent corporeal 
real property, as buildings, gardens, &c. adjoining to a house ; 
and that therefore in a deeij, as a feoffment ^‘of a house with 
the appurtenances^^ not only the house itself, but also the 
buildings ac^oining, with its orchard, garden, curtilage, and 
close immediately adjoining to tl|e house, and on which the 
house was built, will pass ; though not any other land at a dis- 
tance, although usually occupied with the house, (y) But on 
examination it will be found, that in theso'Cases no such effect 
could have been legally given to such w^ords, because under the 
word “ appurl^enant^'" no buildings, or land, or other corporeal 
property can legally pass ; and the effect was given in those 
casei^entirely to the words ^ mcssuage^^ or house, by either of 
which words alone, and without more, adjoining buildings, and 
an orchard, garden, and curtilage, may pass. ( 2 ) 

So under a derise of “ a messuage with the appurtenances,*' 
much effect has been supposed to have been given to the latter 
words, though perhaps there was no occasion to resort to t]iem.(r/) 
Thus, under those words, it has been holden that not only the 
house passed, but also land occupied with the same, and highly 
convenient for the use of it, thouglfhekl for a different term, that 
being the inferred intention of the testator ; (6) but land occupied 
with a^house will not pass under such a devise, unless it clearly 
appear tlfat the testator meant to extend the word “ appurte- 
nants” beyond its technical sense, (c) And it was held in a 
recent case, that a devise of all my capital messuage or man- 
sion-house wherein I now live, and the buildings, gardens, 
grounds, and appurtenances to the same belonging, or there- 
with used,” would not include two cottages of the testator on 
the side of the road opposite to the messuage, which were let 
out to tenants, id) 

It should seem, that in construing deeds and leases, (whicl) 
are usually prepared by professional men, and with care,) no 
effect should be given to the words “ appendant or appurtenant” 
beyond their strict legal meaning but that those words in a will 
may be justly regarded and expounded as intended by the tes- 

i 

(y) Sli(*|>. T. ^4 ; and so^cascs, 2 (a) Soe several cases collected in 1 

Saund. 401, note (2); an<j|^ 1 Uar. & Thomas’s Co. Lit. 21.'), note .‘35. 

Cres. .S50 ; t5 East, 109; S Taunt. 24, (h) ^ lilac. 11.1146; see observations 
147 ; 1 13. & r. 5.-3 ; 2 T. U. 498, 502 ; in 1 Thomas’s Co. Lit. 215, note (5?5). 

,*1 M. & S. 171 ; 5Ba;(, & Cres. 156, as to (c) 1 Bos, & V, 53 ; 2 Saiind. 401 ; 9 
the effect of the word “ appurtenances,** East, 458 ; 1 Tliomus’s Co. Lit, 215, note 

(s) Co. J.it. 5, b, 56, b ; 2 Co. 32, a ; (.35). 

1 Thomas’s Co. Lit. 215, b. ; and Id., note (d) 2 Sim. 150, 1 .^1 . 

(.35). 
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tatov as his expressions of desire, that all things, whether cor- 
poreal or incorporeal, usually enjoyed with the principal thing 
devised, should pass. 

4. Estate. This term is used in two senses ; the first and pro- 
per meaning is the degree, quantity, nature, and extent of the 
interest in real property ; a^n estate ih fee, whether simple or 
in tail; or an estate for life, ’br for years. Secondly, the de- 
scription of the thing itself, as my estate at B.,” when the 
party, whether in:^ dieed or will, may merely refer to" the land or 
thing, without regard to the extent or nature of his interest 
therein. (^) The distinction is most important. It was for- 
merly considered that where the word “estate” had been used as 
descriptive of the property, as “ my estate at A.,” it would only 
})ass a life interest to tlie device ; ( /’) but, according to later 
decisions, the word in a will generally passes the fee 

to the devisee, if not restrained by other words; and that word 
used in the ox>erative clause of a will, although referring also 
to locality, a§ “ my estate at B.,” passes the fee simple, unless 
there is in the will otlier matter to controul that signification ; {g) 
and “ personal estates” ivill carry freeholds, if such intention 
appear by the will. (//) Whereas, in these cases, if tlie term 
“ messuage,'' or other name merely descriptive of the real 
property, had been inserted, instead of the word “ estate,” then 
only a life interest woidd liavc passed to the devisee J and wo 
have seen that the word “ hereditaments” in a will only passes 
a life estate, (j) > 

The word “ Term' also in a lease may signify either 'the 
time, or the estate, or thing, granted or demised, {k) It does 
not always signify tlie time specified in the lease ; and, therefore, 
if A. grant a lease to B. for the term of three years, ^rtd, after 
tlie expiration of the said term, to C. for six years, and B. sur- 
render or forfeit his lease at the end of one year, C. s interest 
shall immediately take effect ; but if the remainder had been to 
C. from and after the expiration of the said three years, or 
from and after the expiration of the said time, in that case C.’s 
interest would not commence till the time had fully elapsed, 
whatever might have become of B.’s terjip. if) ^ ^ 

(e) Sec further post, and the lucid ge- 11.^; 3 M<^rc, 565; 1 13ro. & IL 72; 4 
neral observations of Tindal, fC. J. ihf 8 Taunt. 176. 

Ring. 328, 329, as to the effect of the ( /i) 1 1 East, 246 ; sue 6 T. R. 6l0. 
word estate in a will. (i)5'w.pra, note (#) ; and see as to an 

(./’ ) 2 P. Wms. 335; And. R. 210; advowson, 3 Brod. & B. 27. 

11 East, ‘^20. (fc) 4 B. & Cres. 261 ; 2 B. & Cres. 

Wo l^ing. 328, 329; 7 East, 259, 216; 1 Burr. 282. 

^^99 ; 4 Miiule S. 366 ; 2 T. R. 056 ; cO Co. Lit. 45. 

2 Chit. R. 558 ; 6 Taunt. 410; 2 Marsh. 
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(}. Farm^ in common acceptation, and for the purpose of de- 
scription in a deed, means a messuage with outbuildings, garden, 
oVchards, yards and land, usually ocfcupied with the same for 
agricultural purposes ; (m). Hut in law, and especially in the de- 
scription in a declaration in ejectment, it being derived from the 
Katin denotes the leasehold interest for J^eal’s in any 

real property, and meahs any thing which is held by a person 
who stands in relation of a tenatit to a landlord, and does not 
mean a farm, in common acceptation, as descriptive of the 
land, Sue, (it) The word farin' or farms" in a will may be 
sufficient to pass a freehold, and copyhold, and leasehold estate, 
if it appear to have been the testator's intention that it should 
so pass ; (o) and the devise of goods and chattels and stock of a 
farnt will yjass the growing f^ops to the devisee; {p) though a 
devise of a form will not pass the farming utensils thereon, {q) 


7. Close. 7. The term close, in common parlance, means a field enclosed 

all round with hedges or fences, but in law it rather signifie.s 
the sejiaratc and exclusive interest of a party in a particular 
spoi^ of land, whether inclosed or not ; and in that legal sense 
the same may be in an open common, field, or waste, containing 
tlie lands of several person.s, without any intervening fence, 
though usually marked out by certain boundaries or land- 
marks^ (r) for which reason it has been considered that eject- 
ment fdr a close, or croft, or piece of land generally, is too un- 
certain. (,v) The term “ close,” in popular meaning, is tliat in 
which it is used in an action of trespass quare clausum f re git ; 
and in modem times the term “ close,” without stating any 
name or number of acres, would probably be holden a sufficient 
description in ejectment, though it is more usual to claim land 
by the description of so many acres of arable land, &c. (0 

8. Field. 8. It should seem also that the term field ” would be con- 

sidered as certain a description as that of close, and might be 
used, but it is not a usual description in legal proceedings. It 
is, however, expressly named in the general act against larceny, 
where it is enacted that t^e stealing, to the value of ten shillings, 
goods or article of silk,, &c. whilst laid in progress of manu- 
facture in any building, or other place, shall be felony. (?/) 


(m) Plowd. 195', Shep. Touch, 93; 1 
Thomas’s Co. Lit. 208.; 209, note N. 

(«) 6 T. R. 3.Ti3; 2 Bla. C. 317, 318; 
2 (Miit. Plead. 879, note (e). 

(o) 6 T. R. 34/>; 9«iEnst, 418; Bro. 
(irunt, 13/>. 

(;;) 6 East, 601, note ; 8 East, 339. . 


(«) Ante, 112; 11 Vos. (557. 

(r) 7 East, 207 ; Doct. 6c Student, 30. 

(s) See cases cited Tidd, yth ed. 1191 ; 
sed f/uif7'e. 

(t) 11 Coke, 55; Cro J. 435 ; 3 Mod. 
98; Cow p. 349. 

(n) 7 is Geo. 4, c, 29, s. 16. 
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9. EmhlementSy or growing annual crops, produced or im- 
proved by care and industry, w^e have seen, are, whilst growing, 
considered, for many purposes, part of the realty, and, unless 
expressly excepted in a conveyance! lyould pass to the purchaser 
as part of the land, in the same manner as fixtures, {x) But 
as for the most part these are personal estate,^ and may be 
taken in execution iis frucl^^ iudustriatcs, and, upon death even 
of a tenant in fee, belong to his executor, and not to his heir, 
we have cltfesed them as personal property, (y) A farmer can- 
not be rated to the poor in respect of his crops or farming stock, 
because the annual profits of the land in the aggregate having 
been already rated, the profits of the stock cannot be also sepa- 
rately rated, they having already been virtually assessed in those 
of the land, (z) Crops sold by a trtortgagor belong to, and may 
be seized and sold by the mortgagee after recovery in ejectment, 
or even w'ithout ejectment, if he can get possession peaceably, 
or he may maintain trover against a person who takes the 
crops ; («) and if a lessee sow corn, and commit a forfeiture of 
his lease, the landlord is entitled to the same, {b) 

10. Fixture is a term in general denoting the very reverse of 

the name. It is something not originally constructed as part 
of a building, but formerly a moveable chattel, and afterwards 
annexed to the building or land for the more convenient enjoy- 
ment thereof, and which, at the wdll of the owner, is at all times 
readily capable of being removed, though at the time annexed. 
We have fully considered these in stating the different descrip- 
tions of personal property, and there shown when it beco;nes 
part of the realty and passes as such, (c) Questions relating to 
fixtures arise between the heir and an executor, or the executor 
and remainder-man, or a landlord and tenant, whether. in trade, 
for agricultural purposes, or for ordinai’y habitation, and whe- 
ther or not affected by covenant. Between the heir and the 
executor, the rule is more strict in favour of the heir than that 
as between landlord and tenant, and almost every annexation 
intended for the permanent improvement or better enjoyment 
of the premises is not removeable, but belongs to the heir. 
But some things put up by a tenainf for life w ill go to the exe- 
cutor, and not to the remainder-man ; and, as betiii^een landlord 
and tenant for agricultural pr ordinary purposes, the rule has 

(x) Sec infrtit Fixtures. (a) I Price, 53 Bing. 11. 

(?y) See antCt 91 to 94. (&) Davis v. Ey/on, 7 IMng. 154. 

(s) 2 Ld. Ra^ni. 1280 j Burji, J. Poor, (c) Awte, 94 j 3 Thomas, Co, Lit, 223, 

^>4. 224 , note 3 ; aii(tsee post. 
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CHAP. IV. been relaxed in modern times in favour of tlie tenant ; and it 

^To^BEAr » pump erected by an ordinary tenant,. 

Pnot>iHTY. and very slightly affixed to the freehold, is reinoveable as a 
tenant’s fixture ; and stoves, i^rates, ornamental chimney-pieces, 
wainscots fastened with screws, coppers, and various other ar- 
ticles, are nc>.v clearly removeable by anj/ tenant, if they can be 
separated without injury to the landlord ; («/) and tenants may 
remove any building or annexation for the purposes of trader 
unless restrained by express covc?hant. {e) 

Fixtures of every description, when annexed to any building 
whatever, or in squares, or fixed in land, or in the possession 
of tenants, are, as regards criminal injuries, now specially pro- 
tected by recent acts.(^*) The 7 & 8 Geo. 4, c. 29, s. 44, 
enacts, That if any person shall steal, or rip, cut, or break, 
with intent to steal, any glass or wood-work, belonging to 
any building whatsoever, or any lead, iron, copper, brass, or 
other metal, or any utensil or fixture, whether made of metal 
or o^her material, respectively fixed in or to any building 
whatsoever, or any thing made of metal fixed, in any land 
being private property, or for a fence to any dwelling-house, 
garden, or area, or in any square, street, or other place 
dedicated to public use or ornament, every such offender shall 
be guilty of felony^ and shall be liable to be punished in the 
same manner as in the case of simple larceny ; and in case of 
any such thing fixed in any square, street, or other like place, 
it shall not be necessary to allege the same to be the property 
of any person.” The prior statutes, 4 Geo. 2, c. 32, and 21 
Geo. 3, c. G8, relating to this offence, are repealed by 7 8 Geo. 

4, c. 27. This enactment extends the offence much further 
than the prior acts did, as it includes all utensils and fixtures, 
of whatever material made, either fixed to buildings or in land, 
or in a square or street. A church, (/t) and, indeed, all build- 
ings, («) are within the Act. An indictment, therefore, for 
stealing lead fixed to a certain building, without further de- 
scription, will suffice ;(?) and there is ' a general provisi<#i 
rendering persons liable summarily to the extent of 51. before 
a magistrate, for any wilfiil or malicious injury to any building 

(d) 6 Bing. 43f. ^ 3 East, 38; see post, 174, tit. ** Improvc- 

(e) Sec more fully atite, 94.; nncl see in ment,** 

general, Amos on Fixtures. According to (g) 7 & 8 Geo. 4, c. 29, s. 44; as to 
the reasoning of Dr. A. .Smith in his Wealth « stealing fixtures to buildings, or inland, 
of Nations, all annexations for purposes and[ as to larceny thereof by lodgers, id. 
of agriculture ought 'to be equally re- 43; and as to malicious injuries, see 7 & 
moveable as when made for purposes of 8 Geo. 4, c. 30, 
trade, but that principle, has not been as (h) 1 East, Pi C. 592. 

yet judicially establishetS. Elwes v. Mawe, (i) R. & R, C. C. 69. 
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or property, whether public or private, and which extends to thau. TV. 
every injury to any fixture. (A) lo 

Pnoi’i-ni'Y. 

We now proceed to consider t^e various kinds of Corporeal 
real iwopevty with their respective properties and incidents, and ^,7/ /Itj Cor- 
the laws for their regulation and protection, ancj then we will ndi pro- 

consider the various kinds of Incorpon'eal real propert/. The 
former "^are principally rectories, vicarages, glebe land, churches 
and chapels, church-yards and monuments, manors \vith their 
wastes, messuages and dwelling-houses; other Miildings and 
erections, improvements, curtilages, areas, yards, gardens and 
orchards, nursery-grounds, hothouses, greenhouses, conserva- 
tories, land, acres more or less, prima tonsura, aftermath, bcast- 
-^ates, cattle-gates, sheepwalks, an4 w^ayleaves, when of exclusive 
enjoyment; hedges, fences and ditches, woods and underwoods, 
trees when growing, mines, forests,* chases,* purlieus, and in- 
closed grounds for deer, freewarren, warrens, and grounds for 
breeding conies, preserves, game, decoys, rookeries, land co- 
vered with w’ater of every description, whether ponds, water- 
courses, rivutets, rivers, water and fish, and fisheries tlwrein, 
dams of fish-ponds, and private fisheries and mill-ponds, and 
oyster beds, layings, or fisheries. We will then consider a 
few kinds of corporeal real property, more of a public nature; as 
sea banks and walls, ports and harbours, lighthouses, beacons, 
and sea marks, rivers, creeks, and canals, quays, docks, and 
wharfs, rail roads, highways, bridges, toll-houses, turnpike 
gates, and weighing engines, and in most of w hich^RWticular 
individuals may have a priraie interest. 


1. A llecforj/^ consisting of a church, glebe lands, and i. Rectory or 
tithes, is at common law' considered to be corporeal real pro- 
perty, and ejectment is sustainable for the same, because it 
includes several substantial and visible things, and in that 
respect resembles a manor, the church being compared to the 
j^ansion-house, the glebe lands to the demesnes, and the tithes 
to the services, (m) But an ejectment is not sustainable for an 
advowson in gross, that bein^ merely an incorporeal uritangible 
right to present to an ecclesiastical bfeRefice, and therefore the 
disturbance of the right is only reme*diable by qaare impedit ; (w) 
tliough after a clerk has been inducted, and is in full posses- 
sion of his church and his parsonage and glebe, if he be 

{k) 7 & 8 Geo. 4‘, c. 30, s. 24. » (wi) 8 Bar, & Cfes. 25 ; 2 Man Ik Uy. 

(0 For the fullest ancient information 104, S. C. ; as to Advotvsons, see post, 
on each of these, the works referred to in (n) Cro. Jac. 146 ; 3 I31a. C. 246; 

1 Ihornas Co. Lit, 249, note41-, should see 2 Wlls. 1 16,^7ifr, 150 ; nee post, "Ad- 
he examined. loicsom:^ 

M 2 
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evicted or trespassed upon, lie may then sustain ejectment or 
trespass, {o) When the church is full, that is, when there has 
been a presentation, institution, and induction of a competent 
clerk, then fjijare impedit is Hie proper remedy at the suit of a 
person who asserts that he ought to hold ; but if the clerk were 
so pre^nted, '^instituted, and inducted, in consequence of a simo- 
niacal void bargain, then* the church is not to be considered 
full ; and the clerk lawfully presented by the king, or bishop, 
or other lawful patron, may support ejectment against the 
person who had been so simopiacally presented, and who had 
obtained possession of the church under colour thereof, {p) 
The glebe belonging to a parsonage or vicarage cannot be 
extended under an elegit, {q) &c. By the grant of a rectory ” 
or parsonage,” without other words, the house, the glebe, the 
tithes, and the offerings belonging to it, will pass. And by the 
grant of a “vicarage,” cfvery thing belonging to it, as the 
vicarage house, &c. will pass, (r) In the description in fines, 
parsonages, rectories, advowsons, or tithes impropriate, will not 
pass by the names of the “advowson of the church,” but by 
the words “ the rectory of the church qf S. with the appur- 
tenances.” But when the fine is of a presentation to a church 
only, it must be of the “ advowson of the Qhurch,” and not 
“ with the appurtenances and of all vicarages endowed the 
writ must be of the “advowson of the vicarage of the church 
of S.,” and not “with the appurtenances;” and where no 
vicarage is endowed, it must pass under the words, “ the ad- 
vowson of the church of S.,” &c. (s) 


2. Church, dia- 
pcl, and church' 
3’ard. 


m 

2/ A church or chapel, and churchyard, are terms expressly 
recognised as in themselves correct technical descriptions of the 
building and place, even in criminal proceedings ; (t) and there- 
fore, though it was formerly considered that a church must be 
described as a messuage, or as domus Dei, or as the mansion- 
house of God, (u) they may now be described in ejectment and 
in criminal proceedings as a church or chapel, according to the 
common acceptation ; (t) and a pj^irson has a sufficient interest 


(<>) 12 Mod. 4^0, 433; 8 B. & Qres. 
25; 3 Blti. C. 252, 253. 

(p) 6 B, & Cres. 25. 

(q) Gilb. Exec. 39 ; Tidd, 9/ed. 1035. 

(r) Shep. T. 9.3, 94 ; Bro. Grant. 

(js) Id. 12, postt** Advowson.*^ 

(0 7 & 8 Geo. 4. c. 29, s. 30, 31. 

(«) 3 Inst. 64; 1 Chit. Rep. 537 ; 11 
Co. 26 ; see form of indictment for break- 
ing church windows, upon which the party 
was at sessions convicted and punished ; 


2 Cl)it. Cr. L. 23. Sed quere, whether, 
however indecorous, the act was more than 
a trespass. Mr. Knapp, a very eminent 
crown lawyer, considered it to be no 
punishable offence. 

(a.) 8 Bar. & Cres. 25 ; 1 Salk. 256 ; 
1 1 Co. 25, b ; 2 Esp. R. 5, 28. Perhaps 
ejectment lies fora place called the Vestry 
in D.,orforaprcbeiidal stall after collation, 

3 Lev. 96; 1 Wils. 11,14; Adamses Eject 
3 ed. 19 ; and see pwt, 168, notes (p) (g)* 
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therein to enable him to support trespass against a person for 
preaching in his church ivithout his leave, (y) although the 
right of advowson is strictly an incorporeal right, and in respect 
of which no action of trespass could be sustained. The free- 
hold of the church and churchyard are considerej^ to be vested 
in the parson for the time being, andjie may in general sustain 
trespass for any injury thereto ; (z) but he can convey no free- 
hold right therein either for burial or otherwise, unless by deed 
under seal; (a) and a grant of part of the chancel ot el church by 
a lay impropriator in fee, is nof valid in law, and therefore the 
grantee could not sustain trespass for pulling down his pews 
there erected, (h) But as to tombstone^ placed in a churchyard 
by leave of the parson, trespass, not case, is the proper remedy 
by the person who so placed the same, against a wrong-doer 
for removing it. (c) The parson is considered as having the 
freehold of the church and of the soil of the churchyard, and 
he may bring trespass against such as dig and disturb it ; {d) 
and a parson is in right of his freehold in his church entitled 
to vote in the election of members of parliament. The statutes 
7 & 8 Geo. 4, c. 29, and 30, particularly protect churches from 
offences in the nature of larceny, termed sacrilege, and from 
wilful and malicious injuries, {e) 

3. The heir has a property in the monuments and tomb- 3. Monuments, 
stones in the church or churchyard, and the escutcheons and 
coat armour of his ancestor there hung up, with the pennons 
and other ensigns of honour suitable to his degree ; and if the 
parson or any other take them away or deface them, he is liable 
to an action of trespass from the heir ; {g) but the heir has no 
property in the bodies or ashes of his ancestors, nor can he 
bring any civil action*4igainst such as indecently at least, if not 
impiously, violate and disturb their remains when deadb and 
buried ; (A) but the offence of disinterring and selling a dead 
body is indictable as a misdemeanor at common law ; (i) and 
the power to take dead persons for dissection is now regulated 
by a recent act. (/c) And at common law, if any one, in taking 
up a dead body, steal the shroud or Bther apparel, it is felony, 

(y) 12 Mod. 420, 433. (/) Ante, 50 to 52 arift 95, and supra, 

(0 3 Bing. 136; 2 Car. & P. 34 ; 2 note (c).' 

B. &cA.478; 1 East, 244. (g) 3 Ding. 136.;, 12 Co. 10.5; Co. 

(а) 5 Bar. & Cres. 221 ; 0 Bar. Sc Crus. Lit. 18, b ; 2 Bla. C. 428, 429 ; ante, 

293 ; 7 Bing. 687. 50, 51, 52, Right of BuriaL 

(б) 1 Bar. & Aid, 498. (h) 2 Bla. C. 429. 

(c) 3 Bing. 136 ; 2 Car. & P. 31. (i) 2 T. R. 7.33 ; 2 Leach, 560, S. C. 

(d) 2 Bla. C. 429. (fc) 2 fie 3 W. 4, c. 75. 

(e) See observations, 
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4. Manor, (o) 


for the property thereof remains in the executor or whoever 
was at the charge of the funeral. (/) A monument cannot be 
placed in any particular part of a church or churchyard without 
the rector’s consent, (m) And where a testator devised his 
real estates to sell and expend 2000/. in erecting a monument 
in the parish church of §t. John, Southwark, and 21/. to the 
rector, on condition of liis permitting such erection, and 100/. 
to Dr. Johnson for writing an epitaph, it was held that this was 
not a device withiji the statute of luortmain ; and that as the 
purpose failed hy the rector’s h?fusing for many years to allow 
file monument to he erected, though a succeeding rector was 
willing to Consent, the heir of the testator was entitled to the 
2000/. and tlie 21/. (//) 

4. A matnn\ so ^described, without any other terms, is con- 
sidered corporeal property, and ejectment for it by that name, 
without other descripiion, is sustainable, it being inferred that 
besides the incorporeal manorial rights of service, such as quit 
rent, &c. there is a mansion and demesne lands ; {p) and yet 
there may be a manor by reputation, althougli extinct for the 
principtil purposes by defect of suitors, but su/ficient to enable 
the claimant to appoint a gamekeepei', although tliei’e be no de- 
mesn§ lands, or other tangible incorporeal property, nor even any 
freehold suitors left; (^) but as the term inaiior” may denote 
a mere franchise and right to liold court.s, and have suit and 
service rendered or quit rents paid by copyholders and others, 
it has tbercfoi;e been contended that ejectment is not sustain- 
able for a manor generally, and that the quantity and nature of 
the land, or other tangible property therein, for wliich an eject- 
ment properly lies, ought also to be stated ; (r) and the latter 
mode of d-eclariug in ejectment for a manor is certainly now 
morjg^ usually adopted. (?) It is clear that a lord of a manor, in 
case of an inclosure, is entitled to an allotment, not only in 
respect t)f his demesne lands, but also in respect of bis mere 
right of franchise as lord of the manor, {t) It should seem 
that a manor is not eo norninll rateable to the poor under the 
4^3 Eliz. c. o, s. 2, ^^hich, speaking of property, enumerates 

(/) S Inst. 140 ; 12 Co. 1 J3 ; 1 Hale, and sec 8 Bar. & Cres. 25, ante, 163. 

P. C. 515 ; 2 Bla. C. 429. (q) IQ Kast, 259. New freehold suitors 

(m) Ante, 50, 51,52, Burial. cannot be created by the lord’s granting 

(«) Mellk'h V. President Asylum*", .la- parts of his demesne lands, so as to revive 
cob’s Rep. 180, ' tlie courts; Willes, 614. 

(o) See post, Quit Rents; and see 3 (r) X.alch. 61 ; Lil. R. 301 ; HetM46; 

Thomas, Co. Lit. Index tit. Manor ; and Selw. N. P. 4 cd. 665. 

1 Id. 659, G. (s) 2 Chit. PI. 878. 

{p) Li^tch. 61 ; Lil. H. 301; Run. (t) - M.* & S. 440. 

Ljr'cl. 2 cd. and Adams’s Kjecl. .3 ed. 29; 
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occupiers of lands and houses^* and therefore a lord of a ma- 
nor is not rateable^for the quit rents and casual profits of the 
manor, and indeed if he were, the property, or at least the quit 
rents, would be rated twice; viz: in his hands as lord of the 
manor, and also in the hands of his tenant; (/^ The word 
‘‘ manor ” in a deed, without the words with the appurte- 
nances,” pass all that is at the time of the grant parcel of the 
manor and al^its perquisites, (x) 


CHAP. IV. 
I. UlGHlS 

TO IIkai. 
PnorEHTY. 


5. The wastes and commons c^f a manor in every respect re- r>. The wastes 
semble the private lands of a freeholder, excepting that they 

are usually not inclosed and are subject to certain easements, 

.^such as rights of common, of various descriptions, over the same. 

In every other respect the lord of the manor may treat them as 
his “ closes,"' and support trespass for entering his clpse even 
against a commoner, if he enter for any other purpose than in 
the legal exercise ofhis right of coinmori,{y) He has a right to 
inclose and approve, provided he leave a sufficiency of com- 
mon, but not otherwise Vinless by special custom, (z) But such 
new' inclosures cannot, without special custom, be granted out, 
cither as copyhold, (<7) or as long leasehold, (i) I'he recent 
act especially declares, that a lord of a manor shall be exclu- 
sively entitled to the game on the wastes and commons, (c) 

But a lord of a manor as such can legally sport only over his 
own demine lands, and wastes, and commons ; and he Ims nq 
right in that character, either himself, or by his gauickcepcr, to 
enter the lartds of freeholders or copyholders, or their tenants, 
within his manor, (d) 

6. The terms, “ mansion,,"" dwelling-house,"" house,"" e. JMansion, 

“ messuage," and “ burgage," (in a borough, (e) ) »re, iji general, 
synonymous, and any 4*®fij^ction between the terms, mes- suage, or bur- 
suage,” or house,” in their legal import, has been justly 
refuted. (/) A cottage is the same in law, but importing a 

smaller and inferior building, at one time prohibited, but now 
to be encouraged, (g) By the grant of a cottage, it is said, 

passes a small dwelling house, that hath i|o land belonging to 



(h) 2 Burr. 991 ; 1 East’s R. o.S4; (r) 1 & 2 W. 4, c. 32, s. 10. 

Burn's J, Poor, 63, in notes; id. 7!0. (d) 11 Mod. 74 ; 10 East, 189 ; 2 Bla. 

(x) Shep. T. 92. C. 39.419. 

C?/) See f€T Bavley, J., 7 B. & Cres. (c)Hard. 173; Pojf^b. 203 ; 1 Sid. 295. 

‘ib l, 365, 369. ^ f./ ) 2 T. B. 502 ; 1 Thomas’s Co. Lit. 

(2) 7 B. & Cres. 369, 372, 373 ; 3 T. 11. 21.5, n. 35 ; but sec cases cited 9 B, & 

145. Cres. 681. 

(a) 7 B. Cres. 346. , {g) 1 Thomas’s Co. Lit. 216. 

Id. ibid. * „ 
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it.(/^) These terms are respectively very comprehensive, for 
by a conveyance of a “ messuage,'’ or “ house,” without other 
words, other adjacent buildings, curtilage, orchard, garden and 
even ^n acre or more of lana, would pass, (i) For criminal pur- 
poses it is essential that the building should have been used 
for residenc(^ and sleeping therein; (A) and though to subject 
the building to assessment towards the relief of the poor, or to 
the assessed taxes, a very slight and occasional ocdfupation is 
sufficient ; (/) yet to acquire a settlement, a occupation 

is essential, The tarm, messuage,” it is said, includes a 
church, and that a church or chapel ought to be described as 
a messuage, in legal proceedings to recover the possession, (//) 
thoqgh we have seen tliat now they might properly be de-^ 
scribed by their usual name, as in indictments for sacrilege. ^ o) 
And, indeed, it seCms the better opinion that they could not be 
treated as a dwelling-house, so as to render the stealing from 
the same technically' 7>i/rg7ary ; and the 7 & 8 Geo. 4, 
c. ^9, s. 11, in describing burglary, merely mentions ** dwellings 
houses,'' and as there is an eiepress clause for stealing chattels 
hi a church or chapel, it seems clear that a church or chapel 
cannot be treated as a dwelling-house, as regards the offence of 
burglary, (y) ' * ^ 

The term* “ mansion-house," in its common sense, not only 
includes the dwelling-house, but also all out-1:iouses, as barn, 
stable, cow-house, dairy-house, if they be parc||^ the 
mansion, though they be not under the same roof or joining 
contiguous t 9 it. (r) By a devise of ‘‘messuages with all 
lious^^, barns, stables, sjtalls, &c. that*»tand upon or belong to 
the said messuages even the lands belonging to the messuages 
will pass ; (a) and where a person being tenant for years of a 
house, garden, stables, and coal-pen, bequeathed in these 
w'or^ds, “I give the house I live in, garden to B.” it was 

held that the stables and coal-pen, occupied by the^ testator, 
togethm* with the house, passed without being expressly 
named, though the testator used them for* the purposes of trade 

Qi) Shop. T. 01. , (w) 11 Coke, 26 ; 2 Esp. N. P. 520 j 

\i) Co,. Lit. 56, b. n- (1) llargravc^^^ 1 1 Salk, 256 ; 8 B. fit C. 25. 

Thomas’s Co. Lit. 5, b. note (1) ; 2. Id. (o) 7 & 8 Geo. 4, c, •29,anie, 164. 

21 5, 216; and note (.‘>.5) as to the large (p) ^a^vk. P. C., B. 1, c. 38, s. i?. 

import of the word memiage, (q) 7 & 8 Geo, 4, c 29, s, lO. It is 

(/c) Rex V. iMaeU^i, Kuss. & R.'*C. C. also to be observed, that rnonep is not 
108; 1 Leacli, 105 ; 2 Kast, P.'^C!. 490 mentioned in that danse. 

8 B. fit C. 461. (r) 1 Hale, P. C, 558, 539 ; Burn’s J. 

(/) 4 T, 477 ; 10 East, 534; Bum’s <v Burglary ; see also, 1 Thomas’s Co, Lit. 

J. Poor, 51 ; tit. Taxes, 215, 2l(i. 

C>rt) Burn’s J. Poor, 574. (^) 3 Vi^ls, 141 ; 2 Bla. R, 726. 
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as well as for the convenience of his hous^;(0 and under a CHAP. rv. 
devise of all his messuage, or dwelling-house, in High-street, 
and all and every his buildings an^ hereditaments in the same Frope rty. 
street,” it was held that not only the house in that street, but 
two cottages in an adjoining back street passed? the communi- 
cation being from the former, and the testator having only one 
messuage in High-street. (?/) But it is said that the leading 
distinction between buildings and land is this^ that by the name 
of a castlej*’ ** messuage,” toft,” “ croft,” or the like, 
nothing else will pass, except what falls^ with the utmost pro- 
priety ^nder the terms made use of; but that by the name of 
land^ which is nomen generallis^imumy every thing terrestrial will 
pass, (or) Fixtures annexed to sl messuage y building, or land, 
have already been considered. (^) We may here notice that by 
a conveyance of a “ messuage with the appurtenances,” fixtures 
usually removeable w^ill pass to the purchaser, unless disan- 
nexed and removed before the conveyiiiice has been exe- 
cuted. ( 2 ) A conveyance or demise of a messuage would im- 
pliedly pass every part under the same roof, but not so if it be 
proved that at the time of the demise a room was separated 
by a wooden partition, and had not been occupied with it for 
many years, (r/) 

With respect to the criminal law, and the offence of hurgMryy Burglary and 
it can only be cohnnitted in a dwelling-homey' or a building oircncel, wUU 
])art thereqfy\\Q.\\x\g a communication between such building to » 

and the dwelling-house, either immediate or by gleans of a 
covered and enclosed passage leading froth one to the other.” (6) 

It must be a Jinished building intended a house, and actually 
used and inhabited as such, and not a mere intended house, (c) 
for the capital punishment of burglary was intended to protect, 
not merely property, but the actual occupant from the terror of 
disturbance during the liQurs of darkness and repose, (rf) !^ut 
any pemnanent building, ordinarily used for residence and 
sleeping, may%e a dwelling-house y' as respects the offence of 
burglary; as chambers in an inn of court, (e) a loft a 

stable, used as the abode of a cDiichman, which he rents for 
his use ;(y') and a room used by a lodgeic for residence and 

r 

(l) 3 T. R. 498. k (a) 2 Stark. R. 508. 

(w) 5 Bar. 5c AIJ. 407 ; see 2 Simon, (6)7 & 8 Geo. 4, c. 29, s. 11 & 13. 

loO j and see further, 1 Thomas’s Co. Lit. (c) #Bar. Ac Cres. 4K1. 

1^15, note 35. « (d) 2 lieach, 931. 

(r) 2 Bla. C. 18 ; Co. Lit. 4 to 6, ’ (e) 1 Hale, 556 ; Cro. Car. 474 ; 

(y) Anttj 94, 95, and 161. Bum’s J. Larcc'ny, 574. 

(*) 2 Bar. Ac Cres. 76. (/) i Leach, 305. 
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sleeping, if the landlord does not sleep under the same roof ; (g) 
and a dwelling-house may be so divided as to form two or more 
dwelling-houses, in the meaning of the word, in the definition 
of burglary; (A) and if there be several iitmates, and they 
respectively lock the doors of their respective rooms, although 
they all use one common outer-door, the apartments of such 
innfjates are considered as their respective dwelling-houses, 
provided the common landlord does not himself reside and 
sleep in the house. (?) The describing the 6#iilding in an 
indictment for burglary merely as a ‘Miouse’’ would be defec- 
tive ;(//•) and if the burglary were in a building adjoining tlie 
dwelling-house, and connected therewith as above, it must be 
either laid in the dw^elling-house generally, (and which seergs 
preferable) or ** in a building, part of the dwelling-house, and 
commiujicating therewith immediateljf/,'' or “ communicating 
with such dwelling-house by means of a covered and inclosed 
passage, leading from the same building to the said dwelling- 
house.” (/) So the house must be actually used as a dweUlng ami 
for deeping at the time of the burglary ; for a house under repair, 
or a building merely intended and constructed as a dwelling- 
house, in which no one lives, though the owner's property is 
deposited there, is not a placedn \vhich burglary can he com- 
mitted, for it cannot be deemed his dteellittg-liotise ” until he 
has taken possession and began to inhabit it ;(//?) nor will it 
make any difference if one of the workmen, engaged in the 
repairs, sleep there at night in order to protect \t\{n)x)ov 
though the bouse is ready for the reception of the owner, and 
he sent his property into it, preparatory to his own 
removal, ‘will -it become for this purpose his dwelling-house, (o) 
So if the landlord purchase the furniture of his outgoing 
tenant, and j^ocure a servant to sleep there, in order to guard 
it,^ but without any intention of making it his owni residence, 
a breaking into the house will not amount to burglary (/;) And 
the mere casual use of a tenement will not mfhce;{q) and 
whi^e peither the owner not any of his family have slept in a 
house, it is not his dwellin^iiiouse, so as to make the breaking 
it burglary, tliougU^, he 'bad used it for bis meals and all the 


(g) 1 Lead), 89, 237. 

(h) 1(1. ib. ; 1 Lcuch, 537; 2 East, P. C. 

.504; Salk. 532. ^ 

(0 1 Lead), 237,427. 

(k) 1 Hale, 550. 

(/) SembUt 1 l.each, 144 ; 2 East, 1*. C, 
512, 513. 


(m) 1 Loach, 185 ; 2 East, P. Q. 498; 
1 Leach, l9tJ ; 8 H. 6c C. 46 1'. 

(n) 1 J.each, JB6. 

(o) 2 East, P. C. 498 ; 2 Leach, 771. 

' (p) 2 Leach, 876 ; 2 East, P. C. 497, 
498; 1 Leach, 196. 

(7) I Hale, 557. 
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})urposes of his business. (r) But it is not absolutely necessary chap. iv. 
to make it burglary that any person should be actually within 
the house at the time the ofFencej is committed, for if the Pu ort.ttTv. 

owner has regularly resided there and leave it animo revertemU, 
though no person reside there in his absence, it \vil^ still be his 
dwelling-house. (j?) So if a person go a journey, (/) or have a 
town-house and country-house, and sleep alternately at each, 
leaving the other shut up,* they both are his dw^clling-house as 
respects the offence of burglary ; (w) and though if a person leave 
his dwelling-house without intent to retuMi, and lea^e persons 
in it merely as a warehouse or workshop, it ceases to be his 
dwelling-house, it would be otherwise if his family continue 
to^reside in a part, (r) In general the occu|)ation of a servant, 
as part of his master s family, and in that character, and not as 
a tenant, will be considered the occupation of a dwelling- 
house by his master, (.r) 

7. Other Buildings and Breetionsy It frequently be- 7. “ Oilier 
comes necessary to ascertain the exact and precise nature, 
description, and particular name of other buildings besides 
dwelling-houses, not only as referred to in, deeds and wills, but 
also in acts of parliament, esjiiicially in those relating to the 
criminal law, where very frequently the degree of crime 
and extent of punishment greatly depend on the exact place 
where the offence was committed, and its particular name and 
cliaractcr. Questions sometimes arise upon civil statutes, thus 
a counting-house' is not a house, warehouse, shop^^ shed, stall 
or stand, within the meaning of the act, giving extended juijis- 
dielion to the London Court of Requests, {y) But it is princi- 
])al!y with reference to the criminal law that the precise nature 
of the building becomes material, as will appear from ex^aniina- 
tion of the recent criminal .acts. ( 2 ) * 

Tlie Larceny Act, 7 & 8 Geo. 4, c. 29, as regards the places 
of taking, enunlerates church or chapel,” dwelling-houses,” 
and ‘‘ other buildings within the curtilage,” shop,” ware- 
house,” or ^^counting-house,” buHding,” field,” or ‘‘other 
l)lacc used in progress of manufacture)^' ‘^Vessel, barge or 
boat in a port of entry or discbarge^sSnavigabie river or canal, 


{r) Hex V. Martiv, Russ. 6c R. C. C. 
loa. 

(fi) Hawk. t!. 38, s. 1 1. ^ 

(0 ‘J East, P. C. 496. 

(u) Post. 77 ; -2 East, P. C. 496. 

( I ) Russ. & 11. C. C. 187, 442^ 


(i) Rj|»& R. C. C. 11^, 185. 
ly) 5 Dowl. & Ry. 628. 

(s) Larcen 3 ' Act, 7 & 8 Geo. 4, c. 29, 
9.^10 to 14, 44, 45 j Malicious Injury Act, 
7 & 8 Geo, 4, c. 30, s, 2^ and Hundred 
Act, id. c. 31, 
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creek communicating therewith, or dock, wharf or quay adjacent 
thereto;” and the stealing or ripping, cutting or breaking, with 
intent to steal any glass or ^^ood-work belonging to any build- 
ing whatsoever^' or any lead, iron, ^copper, brass, or other 
metal, or a^y utensil or fixture, whether made of metal or other 
material, respectively fixed in or to ‘‘ any building whatever 
or any thing made of metal, fixed in any landf being private 
property, or for a fence to any dwelliiig-house, garden or area, 
or in any square, street, or other place dedicated to public use 
or ornament, is felony. This enactment extends the previous 
provisions to all utensils and fixtures of whatever material made, 
and a church and all buildings are within the act, and there- 
fore we have seen that in an indictment for stealing lead, itris 
sufficient to state that it was fixed to a certain building, without 
further description, {a) 

The Malicious Injury Acty 7 & 8 Geo. 4, c. SO, s, 2, renders 
capital the maliciously setting fire to any church or chapel^' 
house^ stable, coachhouse, outhouse, warehouse, office, shop, 
mill, malthouse, hop oast, barn or granary, or any building or 
erection used in carrying on any trade or manufacture, or any 
branch thereof;” and section 7, which makes felony the mali- 
ciously pulling down, or destroying, or damaging with intent to 
destroy or render useless, enumerates any steam-engine, or 
other engine, for sinking, draining or working any mine, or 
any staiih, {b) building or erection used in conducting the busi- 
ness of any mine, or any bridge, waggon way or trunk, for 
conveying minerals from any mine;” and section 8, for the 
punishment of persons guilty of riotously and feloniously pull- 
ing down or destroyingi or beginning so to do, enumerates the 
same last-mentioned buildings, and extends also to machinery 
there; .^nd the 14th section relates to the destruction of toll 
houses, buildings, and weighing engines'' 

The 7 & 8 Geo. 4, c. 31, (which gives an action against the 
hundred for felonious injuries,) enumerates the same buildings 
as those above in 2d and 7th sections of chap. 30. It seems, 
therefore, that these criminal acts do not protect all buildings 
and erections whajtever,*»but only particular specified buildings, 
and including all building which have been used in trade or 
manufacture, with the exception of the offence of stealing glass 
or wood fixed to any building, or metal to a fence or in land. 

(a) 1 East’s P. C. 592 ; Russ. & Ry, in const?quence of the decision in Holt’s 
C. C. 69. C. N. P. 466. 

(ft) Scmble, that word was introduced 
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It should seem that as well at common law as under these 
statutes, nothing can be deemed a “ building or erection'^ unless 
it he let into and part of the realty, and not moveable, (c) and 
consequently mere hustings could not be within the act;(rf) 
and it was held, that a building merely intended to be a house 
or other named erection, but not as yet completed not inhabited, 
but in which straw had been placed, was not either a house or 
a warehouse within the ^ove act, subjecting the hundred to 
make compensation for me riotous destruction of a house or 
warehouse ; ie) and no building only in part erected, and not 
previously used for one of the purposes alluded to in the acts, 
would be within the protection of either of the criminal acts 
specifying particular buildings. (y*) And as gaol’’ is not 
n^med in the 7 & 8 Geo. 4, c. 30, the tumultuously pulling 
down the same, as a gaoly would not be punishable under that 
act, (g) though a common gaol was holden a house within the 
meaning of the 9 Geo. 1 , c. ^2. (A) With respect to the 7 & 8 
Geo. 4, c. 29, and c. 30, it will be observed, “ that the goods 
whilst laid, placed or exposed, during any stage of manufacture, 
in any building, field or other place, are more fully protected 
than by the prior repealed act, 18 Geo. 2, c. 27, under which 
it was necessary to prove that the building had been generally 
used for the purpose of the manufacture, (i) but this evidence 
would not, it should seem, now be necessary. 

8. The term outhouse is not used in the Larceny Act ; (/c) 
but it is used in the Malicious Injury Act, (/) and in the Va- 
grant Act, as well as every deserted or unoccupied building ; (ni) 
and if any person wandering abroad and lodging in any barn 
or outhouse, or in any deserted or unoccupied building, or under 
a tent, not having any visible means of subsistence, nor giving 
a good account of himself, and every person found in any out- 
house for any unlawful purpose, is tp be deemed and punished 
as a rogue and vagabond, (w) It has been held under an enact- 
ment similar to the Malicious Injury Act, that a school-room, 
which was separated from the dwelling-house by a narrow pas- 
sage about a yard wide, the roof of which was partly upheld 
by that of the dwelling-house, the tv^o Duildings, together with 


(c) Ante; 148,149; 1 Taunt. 19. (A) 2 Bla. R. 682; 2 East’s P.C.1020. 

(d) 2 Dowl. & R. 96. (») Russ, & Ry, C. C. 53; 4 Bla. C. 

(e) 8 Bar. & C. 461. 240, in notes, 

(/) 8 Bar. & C. 461 ; and see 1 Leach, (k) 7 & 8 Geo, 4, c. 29. 

81, 184; Russ. & Ry. C. C. 295. (0 Id. c. 30. , ^ 

(g) Bristol Gaol, Western Circuit, 30 (m) 5 Geo. 4, c. 83, 84. 

Jan. 1832. (n) Id. ibid. 
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9. Mills. 
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ments. 


some other, and the court which inclosed them, being rented 
by the same person, was properly described as an outhouse ; (o) 
and it has been suggested that a dairy-house or a mill-house 
would be deemed an otithSuse within that act, or at least part 
of the mansion-house. (/>) But where a person was indicted 
for setting 'tire to an outhouse, commonly called a paper-mill, 
and it appeared that the building was a loft annexed to the 
mill, it was held that the offence was not within the act ; and it 
was doubted whether a mill could^e deemed an outhouse 
within the meaning of the act. (y) But it seems that a build- 
ing, although annexed to a dwelling-house, may be deemed an 
outhouse for some purposes, though for others it might be part 
of the dwelling-house, (r) 

9. (s) Ejectment lies for flour-corn mills,’’ without 
saying of what kind, whether wind-mills or water-mills, be- 
cause the precedents in the Register are in that form ;(^) but 
if on the trial the mill should turn out not to be annexed in any 
respect to the freehold, but a mere moveable chattel, then, 
although previously demised for a term, the action of ejectment 
would /?ro ta/iJto foil ; (u) and we have seen that unless a mill be 
annexed to the soil, or to some other thing so annexed, it is 
not part of the realty, and is neither rateable to the poor, nor 
could the party renting it acquire a settlement, (j) The malU 
ciously and feloniously setting fire to any mill, or tumultuously 
and feloniously destroying a mill, is a capital felony under the 
Malicous Injury Act, {y) and under that general term no doubt 
a cotton-mill would be included, (s) 

10. Improvements (a term used in leases) is sometimes of doubt- 
ful meaning; it would seem to apply principally to buildings, 
though'generally it extends to the amelioration of every descrip- 
tion of property, whether real or personal; but when contained in 
any document, its meaning is generally explained by other words. 
Where the covenant by a tenant was to leave alf erections and 
buildings which should be erected during the term, the cove- 
nant was held to include only such as had been let into the 


(/)) Russ. & R. C. C. ^95. and when not. 

(p) Inst. 67 ; Burn’s J. Burning, II. O) I Mod. 90. 

1 Leach, 49; 2 East's P. C, li)20, (^ii) 1 B. & Adoip. IGl, supra, note( 5 ). 

(r) 2 East’s P. C. 1021. (x) Id.; 1 Brod. &c B. 506; 4 J. B. 

(s) Ante, 152, and 1 B. & Adoip. 161 ; Moore, 281, ante. 152* 

1 Bro. &c B. 501 ; 4 J. B. Moore, 281, (v) 7 dc 8 Geo. 4, c. 30, s. 2 and 8. 

as to when a mill is a fixture or tenement, (t) 2 Russ, Crim. & Mis. 493, 
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ground or otherwise fixed to the freehold, (a) But where the 
covenant was to leave at the end of a term a water-mill with all 
fixtures, fastenings, and improvements^ during the demise fixed, 
fastened, or set up on or! upon the firemises, in good plight and 
condition, reasonable use and wear only excepted, it was held 
to include a pair of new mill-stones set up by the lessee during 
the term, although the custom of the country in general autho- 
rized the tenant to remo^ them. (6) And where a tenant cove- 
nanted to repair, &c. a9inj unction was obtained against his 
removal of engines^ although the original building had been 
increased laterally and upwards, and with larger substituted 
engines, (c) 


•11. Curtilagey (cnrtilagium, from the French cottr, court, 
and Saxon leagky locus^ has been defined to be a court-yard, 
backside, or piece of ground lying near and belonging to a 
dwelling-house ; (ri) and though it is said to be a yard or a gar- 
den belonging to a house, as if the terms were synonymous, yet 
it seems clear that they are distinct things. (c) In its most com- 
prehensive and proper legal signification, it includes all that 
space of ground and buildings thereon which is usually in- 
closed within the general fence immediately surrounding a 
principal messuage and outbuildings and yard closely adjoining 
to a dwelling-house ; but it may be large enough for cattle to 
be levant and couchant therein ; and therefore, although a per- 
son cannot prescribe for a right of common appurtenant in 
respect of a house alone, yet he might so prescribe as owner of 
a house and curtilage; (y*) and a feoffment of a “ house loith the 
appnrtenancesf we have seen, will pass the curtilage, (g) And 
it should seem that the curtilage would equally pass by the 
word ‘^messuage,” or ‘Miouse,” Avithout the words with the 
appurtenances,"' for at least in a deed nothing can legctlly pass 
that itself lies in livery, and cannot in law be appurtenant, (//) 
Before as well as since the last act against burglary and lar- 
ceny, (i) the strict meaning of the term curtilage was most im- 


(rt) 1 Taunt. 19. 

(/>) 9 IVmg. s>4- ; 3 Sim. 430 j see 2 
Ves. & H. 349. 

(c) 3 Sim. 4.30 ,* and see ante, 94. 

(d) 4 Ed. c. 1 ; 33 Hen. 8, c. 4 ; 39 
Eliz. c. 10 ; 6 Co. Rc|>. 64 ; Mihi did vi- 
detur c.urtilagium a cwrilliiiin et ago (sit. ) 
locus ubi Curtis vel curtiUi negotium agitus, 
Spelm, 

(e) Jac. L. Dio. tit. Curtilage. And 
again : Garden and curtilage, i. e, a little 


garden, y#rd, field, or piece of void ground 
lying ^lear and belonging to llie mossuagt; 
and iiouses adjoining to the dwelliiig- 
hoiise.” Shep. T. 94 

(/) 5 T. 11. 46*, 2 Ed. Rayni. 1013; 
1 Salk. 169; Co. Ent. 49» ; but see 3 

Taunt. 244. 

(g) 2 Saund. 401, note 2; 1 Bar. & 
Cres. 330; Shep. T. 94, ante, 138. 

{h) Ante, 153 to 138. 

(i) 7 & 8 Geo. 4, c. 29. 


CIIAB. IV . 
I. Righ’is 

TO UiiAl, 
PllOPEaiY. 


11 . Curtilage. 
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1. Rights 
TO Real 
PnoPERry. 


12. Area. 


13. Yards, and 
courts, and 
backsides. 


portant as respected the capital offence of burglary, which 
might be committed as well in a detached outhouse within the 
curtilage, as in the principal dwelling-house itself; (A) but now 
by that act (7 & 8 Geo. 4, clsO, s. 11, 13,) it is enacted that no 
building, although wuthin the same curtilage with the dwelling- 
house, and Occupied therewith, shall be deemed to be part of 
such dwelling-house, fof the purpose of burglary, or for any of 
the criminal purposes mentioned in tJbe act, unless there shall 
be a communication between iSuch buflraing and dwelling-house, 
cither immediate or by means of a covered and enclosed pas- 
sage leading from the one to tlie other ; (/) and the 14th section 
enacts that the feloniously breaking and entering any other 
building not so connected with the dwelling-house, but being 
within its curtilage, and occupied therewith, shall be punished 
with transportation for life, or seven years, or not exceeding 
four years’ imprisonment, with whipping, if a male : so that the 
term curtilage and its strict extent is still very important as 
regards the degree of punishment, though the capital punish- 
ment for burglary can only be inflicted when the building falls 
strictly witl^in the description in the 11th and 13th sections. 

1^?. A, teas. As respects the criminal law, a person found 
in or upon an area or inclosed yard, for any unlawful purpose, 
may be apprehended by any person, and punished as a rogue 
and vagabond. (^?^) The fence of an area also is protected, and 
stealing, or breaking it, with intent to steal it, is felony, (n) 
But the breaking the gate of an area is not burglary at common 
lijw, though thereby the offender afterwards enter the house, 
the outer door thereof being open, (o) 

13. Yard is a common term in deeds, and this, together with 
courts, are mentioned in the Highway Act as places which 
cannot be taken for the purpose of widening a highway. ( p) It 
is illegal to keep a ferocious dog in a yard, with the gate open, 
without giving full notice of the danger, and if that be omitted, 
the owner may be liable to make compensation for damages, (y) 
So persons found in an enclosed yard for any unlawful purpose 
may be apprehended and phinished as a rogue and vagabond. (/) 

Qt) 4 Bla. C. 285. endangered b;y breaking the outer door or 

(/) And sec Jlex v. JenhynSt Il»ss. & other security. 

R. C. C. 244. This enactment materially (m) 5 Geo. 4, c. 83, s. 4. 

alters the law in 1 Leach, .S57, and iu ilex (n) 7 & 8 Geo. 4, c. 29, s. 44. 

v.Lithgo, R. & R. C. C. 357, and properly (<?) Rex v. Davh, R. & R, C. C. 322. 

confines the capital offences of burglary to I3 Geo. 3, c. 78, s. 16. 

cases where the resident of a dwelling- (q) 4 Car. & P. 297, post, 

house itself may be put in terror, or be (r) See Vagrant Act, 5 Geo. 4, c. 83. 
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Hachside was a term formerly used in conveyances and even 
in pleadings, and is still adhered to with reference to an- 
cient descriptions in deeds, in coiltinuing the transfers of the 
same prciperties ; it imports a yard at the back part of or be- 
})ind a house, and bel&nging thereto ; but though fc/nierly used 
in pleading, (^) it is now unusual to adqpt it, and the word yard 
or preferred. 


CHAP. IV. 
I. Hir.iiTs 
TO Rkax. 
Property. 


14. Gardens and orchards amt nursery groinids, hoihomes^ Oarckns, 
greenhouses, arid conservatories,^ {t) An ejectment lies for a 
garden, or for an orchard, without other name. Tliese are par- therein. 
ticLilarly named and proteefbd in the modern acts agafnst larceny 
and malicious injuries. The power to enter gardens or or- 
chards is also excepted in the highway and other acts, and 
therefore it is not an unusual expedient to plant fruit trees in a 
fiqld to prevent the turning a road over the same, ( 2 /) and garden 
grounds used for trade are as much protected by that exception 
as private pleasure gardens, and an injunction against entering 
them, for the purpose of a highway, may be equally obtained 
in the one case as m Ihe other, {x) And where a close had 
been planted with shrubs within the last six years, and recently 
wkh potatoes, it was held to be a garden within the meaning of 
an exception in an action for entering and searching for minerals 
in the lands of another, according to a custom, the sites of 
houses, gardens, orchards, and highways, excepted, (y) 

Annual roots and flowers, planted in a garden, may be re- 
moved by any tenant ; and so may young fruit trees and shrubs 
in the garden ,j^or nursery 'iof a person to wdjom the same -has 
been let for the pqjrpose of sale or trade, ( 2 ) But unless a garden 
or orchard or other land has been so let as nursery ground, no 
tenant can, as between him and the landlord, remove any*fiower, 
root, tree, or shrub, not strictly an annual, or not usually taken 
up at one season oW;he year, and re-planted at another season ; 
and if, without authority, he should remove the same, he would 
be liable to an action for the w^aste. Arid if a tenant of any 
description has made strawberry-beds, he cannot, either before 
or at the expiration of his tenancy, arid whilst they are likely 
to continue productive, remove or destroy the same, without 
being liable to an action for the injury to the landlord or suc- 
ceeding tenant, {a) ^ 


(s) See t Ld. Rnym. 1399. 

(t) 7 & 8 Geo. 4, c. 29, s. 42 ; and id. 
t--* 30,8.21. 

(n) 13 Geo. 3, c. 78, s. 16. 

VOL. I, ’ 


(a) Bolt’s Suppl. to Vesey, sen. lOj. 

(y) 4 Dowl. & R. 222. 

(z) 2 East’s R. 88. 

(^ 11 ) I Canipb. Rep. 227. 

N 
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cn \r. IV. As respects criminal injuries, the 7 & 8 Geo. 4, c. 29, s. 

enacts, that if any person shall steal, or destroy, or damage, 
Pnop] uTv. with intent to steal, any plaht, root, fruit, or vegetable produc- 
tion, growing in any garden, orchard, nursery-ground, hot- 
house, gree\ihouse, or conservatory, he may, on summary con- 
viction, be imprisoned . for six calendar months, and the pu- 
nishment is increased on subsequent offences. And by 7 & 8 
Geo. 4, c. 30, s. 19, malicious injuries, to the extent of 1/., to 
any tree, sapling, or shrub, growing in any park, pleasure 
ground, garden, orchard, or avenue, or in any ground belong- 
ing to any, dwelling-house, is felony, punishable w^ith trans- 
portation for seven years, or two years* imprisonment ; and by 
the St sfection, the maliciously destroying, or damaging with 
intent tondestroy, any plant, root, fruit, or vegetable production, 
growing in any garden, orchard, nursery-ground, hothouse, 
greenhouse, or conservatory, is punishable with imprisonment 
for six calendar months, with hard la|j)our, or forfeiture of the 
value of the injury, and 20/. 

j.i. (iiouiidad- 15. There is another new and rather too loose and unde- 
‘/oilglng tl) a ^ fined a description of ground or land introduced in modern acts, 
dvvc iiing bouse, which make it more penal to commit offences there than else- 
where, viz. ground adjoining or belonging to any dw^elling-house, 
park, pleasure ground, garden, orchard, avenue, or any ground 
adjoining or belonging to any dwelling-house.*’ This is the 
description oi^certain places particularly protected as respects 
uny, tree, sapling, shrub, ox underwood theve growing, the stealing 
or damaging which, with intent to steal ^he isarne, {b) or the 
maliciously injuring the same, (e) is punishable UvS a felony, and 
simplejarceny, in case the value of the article or articles stolen, 
or the amount of the injury shall exceed 1/. ; {d) whereas, the 
stealing such articles elsewhere would not#t<be punishable as a 
felony, unless the trees were worth, or the damage done exceed, 
hi., and if under that amount, the offence is only punishable 
summarily with payment of the damage, a^d not exceeding hi. 
penalty, (e) The words “ adjoining to any dw'elling house** in 
these acts, import actual ‘contact, and therefore ground sepa- 
rated from a house by a narrow walk and paling, with a gate in 
it, is not within their meaniqg ; {f) and whether ground be pro- 


6) 7 fic 8 Geo. 4, c. 29, s. 38. (c) Id. s.^39. 

c) Id. c. 30, s. 19. (/) 1 Mood. & M. 341, on sect. 38. 

(d)Id. c. 29, s. 38. 
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perly described as a “garden” within the same vsection, is a CHAP. iv. 

question for a jury, and it has beep held that the word “ plant” 

and “ vegetable production” in section 43, do not apply to PR(u»F.nTy. 

young fruit trees intended for sale, and the placo where the 

latter are growing ought to be described as a nursery, and not 

as a garden. 

So the wilfully taking or destroying any fish in any traler 
that shall run through or be in atty land adjoining or belonging 
io the dwelling-house of any person being the owper of such 
water, or having a right of fishery therein, Is a misdemeanor ; 
whereas the taking fish in other water is obly an oneiice y)u- 
nishable summarily with a pecuniary penalty of 5/. ( g). It is to 
be regretted that in declaring such acts to be felonies or misde- 
meanors, a more defined description of place or distance from 
the dwelling-house than land or ground adjoining or belonging 
to a dwclling-honse, has not been adopted. (//) It was held, 
that a stream of water (in which the plaintiff had the several 
fishery) running by the side of a piece of ground which it in- 
closed on every side, except that on which it wms bouj^ded by the 
water, was not a stream in inclosed gronnd, within 5 Geo. 3, c. 

14, s. 3, so as to subject a person fishing therein to the penalty 
inflicted by that act. (i) 

16. Land is the most comprehensive term in law in de- 16. T>an(i. 
scribing real property corporeal, and by it every thing terres- 
trial and fixed will pass.(/c) 13y that term, ,witho|^t other words, 
in a conveyance, not only land itself of every description, whe- 
ther yards, or<!fhj|v4i garden, arable, meadow, pastiirc, wood- 
land, land covered with water, and waste land, will pass, but 
also all houses and buildings thereon, and every tbing.thereon 
growing or thereto annexed; and therefore though in convey- 
ances and wills, and declarations in ejectment, ft has been usual 
to describe the particular kind of land, as so jnany acres of 
arable land, — acres of meadow land, — at^tes of pasture land, 

&c. &c. (and it said that otherwise it will be I taken to 


(^r) 7 & 8 Geo. 4, c. UtO, s. 34. prese^ so tliat the sheriff, by reading 

( h) Qimre, tbfe writ of habere Judas possessionem, might 

(0 1 Marsh. 127 ; o Taunt. 440. know what to give the Jcisor of the plaiii- 

(k) Co. I.it, 4, 6, 6 ; 2 JBla. C. 17, 18 j tiff possession of ; but now , as the plaintiff 

I Burr, 13.3, 144. It was formerly con- is I# hike possession at his peril, sucli par- 

sidered necessary in ejectment to describe ticularity is no longt'r required, 

die property more particularly than at 
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CJIAP. IV. xvitdiXi arable lan(l,(/)) and also to enumerate houses and all 
kinds of outbuildings, that is not strictly necessary; (wz) and il 
^ person eject another from land and afterwards build thereon, 
it suffices for the owner to bring his ejectment for the land 
without speofying the building, (w) But an advowsoYi in gross 
being an incorporeal hereditament, though belonging to the 
same owner, will not paSs under a devise of lands , though it 
would if the words “ tenements and hereditaments” be added.(o) 
CnjuH est solum ejus est usque ad caelum is a well known maxim 
in law, so that by the conveyance or devise of every 

tiling, as well above as below, such as mines, unless expressly 
excepted, wjll pass;(/^) and if a person erect or fix any thing 
hanging over the land of another, and not merely temporarily 
passing over it; or if he from an adjoining highway fire ofF a 
gun, so that the -shot pass over the land of another; (/>) or if 
lie undermine his land, or penetrate his mine,((/) these arc 
direct and immediate injuries to the laud, for which trespass is 
sustainable. 

17 . AiTfs, 17. Acres more or less. When the quantity of land to 

more or loss, (r) sohpor dcmiscd is Stated, it is usual to describe the quantity 

as “ containing by estimation — acres more or less,'' and which 
imports that the precise quantity is not warranted ; but a large 
deficiency, such as 100 acres short, in land described as “ 349 
acres more or less,^^ would not be tolerated. (.?) In cases of 
this description,, where there has been an actual conveyance, 
relief would riot be so readily obtained in equity, because the 
party had been guilty of laches in proceeding sp far.(/) But it 
seems, notwithstanding the opinion of the then Master of the Rolls 
to the contrary, (//) that whe% the deficiency is considerable, 
the purchaser will be entitled to^a compensation or deduction 


(/) It has brcii considered thatltmd in 
a line or rccoverv^unJeS^l otherwise de- 
scribed, as meadow, pastiilfe, wood, &ic. 
means arah^ciattd ; Salk. 23(i; Cowp, 316. 
'’riic wuid iSh'Ut land, was anciently spelt 
tou, so called a ierciuin, qum vo^erv teri-^ 
fwr,and in that sense it included only what 
was jdoughedt but legally it has tlie*inorc 
enlarged meaning, eec Co. Lit, 4 a. When 
the pleadings were in l.atin, the terra, with- 
out other words, would thcreforcr jinporl 
ploughed land, and this accounts fur the 
decision, that terra alone denoted oidy 
ploughed land, and see 1 Thomas’s Co. 
Lit. 333. • 

(a*) As to utility of general words, see 
1 Prest Ab. 93. „ 

(7i) 1 Burr. 133, 144; but it is there 


said, that if the building he a messuage, 
it ought then to he stated, ml quaere tlie 
distinction. 

(a) Id. ibid.; 4 Bing. ante. 

( /)) 2 B. &c..,Adolp. 413 ; ^sliep, 1’. 90 ; 
2 Bla. C. IB; and as the remedies for 
liring‘’otf a gun over land, &;c. 1 1 Mod. 7 J-, 
130, 184; t Burr. 1114; 1 Stark. 11. 56 ; 
see post, 184, Mines. 

{q) 1 Bla. H. 482; 3 Burr. 1556. 

{r) See m general, Sug. V. & P. 8th 
ed. 294 to 303; 1 Thomas’s Co. Lit. 217, 
219; 6 Geo. 4, c. 12, s. 23; 10 Bar. & 
C. 446 ; and see Cross v. ’ Flgin, 2 B. & 
Adolp. 106. 

(0 2 Russ. R. 570 ; 2 B. & Adolp. 106. 
(0 See 2 Freeni. 106. 

(u) 1 Ves. & B. 375, 
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ill respect of the deficiency, but not if the quantity be only a 
little less than that described. In general the term acres 
means according to stalute measure, and which is now pre- 
scribed by 5 Geo. 4, c. 74, s. 1 & 2, and a contra<j/r to sell by 
other measure w^ould be illegal, {y) There are, however, two 
descriptions of admeasurement ; the oTie, the landlord’s or sell- 
ing measure, including the hedges/ fences and ditches, and 
growing bushes and underwood in the divisions between closes; 
and the other the tenant’s, or “ agricultural measure,” including 
only the ploughing or mowing acres, a distinction sometimes 
essential to be remembered. In case of the sale of copyhold, as 
acres more or less, it suffices for the vendor to sJiow that the 
tenants have long been in the actual possession of land about 
that (juantity, although from the description on the Court Kolls 
tliat quantity is not distinctly made out, it being notorious that 
it is most difficult to make ancient descriptions accord with the 
modern. (;r) 

As respects criminal injuries to mere lahd, they arc Jorclhlr 
entries and forcible detainers, {a) or wulful and malicious petty 
injuries, punishable summarily before one justice, under the 
7 & 8 Geo. 4, c. 80, s. 24; but the latter act only extends to 
cases of actual injury, and not merely to j)ersons trespassing 
by walking over grass, and not occasioning any actual da- 
mage; (/>) and by expres’S 'firoviso the enactment is not to 
extend to trespasses under a fair and reasonable supposition 
that a party had a right to do the act, or .tO|a trespass not 
wilful and malicious, in hunting, fishing, or in pursuit of game.(( ) 
But the recet^ Game Adf subjects trespassers in.^pursuit ol* 
game, and who are not entitled to the same, to a summary con- 
viction and penalty of 2L{dj and author^es the owner of the 
land to take away from tlje’party trespassing, all the ^ame in 
his possession, and inflicts a penaUy-for refusing to give-^it up. (^/) 

IS. Prlma Tonsura of aright to have X\\c first 

crop of grass; and aftermath is a right to the la^ crop or 
pasturage;^ so there ma^ be a right to the herbage or to the 
pasture ioT one hundred sheep; and all these are considered 
exclusive and corporeal rights, and are recoveuable in eject- 


(.t) Sec 17 Ves. S94; 6 Vcs. ; 1 and sec 6 Geo. 4, c. 12, s. 23. 

Esp, Ca. 229 ; Sug. Vend. 372, 37^ 5tb ( 2 ) 4 Russ. R. 267, 

c‘d., and Bth ed. |>. 294 to 303, where see (a) Vq$U 

llie cases collected. (/>) 2 Car. & P. 583; 1 Mood.& Mai. 

(v) Cro. Eiiz. 267; 4 T. R. 314; 10 56; 1 D. & R. 223. % 

Har. & C. 446; and see Sugd. V. & P. * (r) 7 & 8 Geo. 4, c. 30. 

302, 303; I TliomaVs Co. Lit. 217; 219; {d) i & 2 W. 4, c. 32. 
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merit, or damages to thenn in trespass; {e) but the ejectment 
should be brought specifici^jly for the first grass, or for the 
. afiermath, f nd not for the land generally ; {f) one person may 
hold the pi^ia totmira of land as copyhold, and another may 
have the soil and every other beneficial enjoyment of it as 
freehold. (^) So in Suffolk, ejectment lies for tx beast gate, 
and in Yorkshire for ca0le gates, iji) for both these are con- 
sidered corporeal interests^ and quite distinguishable from mere 
riglits of co]pimon of pasture, the owners orthem being tenants 
in common, and liaving a joint possession, but several inheri- 
tances, and arc as much demisable as any other tenements, and 
cattle gates are conveyed by lease and release, and if devised, 
the will must be duly attested by three witnesses, according to 
the statute against frauds, (i) arid the owner of them may ac- 
< quire a settlement by the occupation of thein.(i) All these 
arc considered to be corporeal interests in the land, and subject 
the owner of them to the poor rate in respect thereof. {Ji) 


courses, 
sliee|iwaU\s, *'.* 
\v;iv leaves, and 
ew.liuive 
of j>1isl nil's or 

cuHimoiis. ( /) 


Fold courses, shee 2 )fi:alks, wayleaves, and other exclu- 
sive rights of pasture,'' arc rights nearly of the same descrip- 
tion as^he last. These sometimes exist quite distinct from 
mere rights of common or rights of way, and so much so 
as to constitute corporeal real property, being exclusive rights, 
and for an injury to which trespass is sustainable, and which 
* property is rateable to the poor; whereas a mere right of common 
oi* of \Vay, being incorporeal property, cannot be the subject of 
an action of trespass, nor is the same rateable, (w) A waggon 
when with exclusive occupation of the ground, is of this de- 
scription, and entitles the owner to an action of trespass, and 
he is liable to bo rated to the ppor. (w) 

But a mere right of common of pasture, or a mere right of 
way, is only iuporporeal, . and is not subject to the poor 
rates, and'tlie ovvncr’s remedy for an injury is ofily by action on 
the case ; (o) and sc» laTight to panag^^^ whiclys only of tlie mast 
wdiich falls from the trees, and not part of the soil itsclC (/>) 


19. Woods nu<) 11). Woods fuul uudenvd({ds. The precise nature of these is 
uuikiwo ds. frequently essential to be known. Under the statute i‘3 Eliz. 

(c) la Ens!, i;)5 ; Cro. Car.’* ; (/) Sec as to a fold coumo, sheepwalk, 

Hardw. aaO; !2 Dal. 95. &:c. 1 'I’liomas’s Co. Lit, 218, aind note. 

( /*) 2 T. U. 451 ; llurdw. 530. 9 Ear. & Cres. 827 ; 5 East, 480 ; 

(«) 7 East, 200 ; 3 Smith, 261, S. C. 4 Ear. & Cres. 750. 

(h) 2 Stra. l(»63, 1081; 2 T. U. 452; (n) 7 T. II. 598; Barn’s .1. Boor, 88. 

lU l\ Hard. 167. (o) Post ; 9 B. & Cres. 027 ; 2 T. U. 

(/) I T. H. 137. 90. 

(k) Burn’s J., Poor Law. (/») 1 Lev. 212; 1 Sid. 116. 



TJiEIR INJURIES, AND REMEDIES IN PARTICULAR. 


183 


c. only saUailc un^lcnvooda'' are rateable to the poor; {q) 
and under the tithe law numerous questions arise. A sale of 
trees or underwood, to be cut do\?n, would now beheld to be a 
sale of goods and chattels, and not of an interest in land, {r) By 
the grant of all woods, will pass all the highwocfl and under- 
wood, and not only the wood growing.upon the land or soil, but 
the land or soil itself whereon it grows ; but if a man grant to 
another all his saleable underwoods within his manor, which 
have been usually sold, with free entry, egress and regress for 
selling, making, and carrying away the same, then the soil docs 
not pass, but the wood only : (.v) though it is said, that without 
the words, ‘Svith free entry, &c.” the soil would have passed. (/) 
Woods and underwoods will pass in a fine or recovery, by 
the description of so many acres of vrood, and so many aci^cs of 
underwood, &c. And an exception of all timber trees and Avood 
(not in the plural) does not except the soil on which the trees 
and wood grow. (?0 

20. Trees and underwoods w'c have seen, although growing, 
are, after they have been agreed to be sold, and soldy considered 
as quasi personal property ; {x) but generally s^pcakiijg, when 
growing, they are part of the realty, though necessarily less 
durable than the land itself. If trees be excepted in a lease, 
the land on which tlicy grow, or at least that immediately ad- 
joining the stem and roots, is impliedly also excepted, and con-^ 
sequently, if the tenant cut down tbe^ trees, the landlord may 
maintain trespass for breaking bis close ^ as well as for cutting 
down his trees, {y) But where by a lease of a tenement de- 
scribed as containing nineteen acres, save and except* all timber 
trees, wood, {jiot woods in the plural,) underwood, &c., it was 
held that six acres of fJiC which at the time of Uie lease 
were covered with growing wood were not excepted, but passed 
to the lessee, (u) When trees are '^jccepted, it frpquently becorncs 
a question, what trees were intended ; (%) an exception of trees 
in a lease does ndt include apple trees, (a:) 

Trees become the frequent source of dispute between ;/c 2 gA- 
hours, upow questions to.«wbom tbey^er their produce belong, 
and when they may be cut if overhanging the land of another, 

(</) D) East, 219 ; 1 B. & Cresi 375 ; Toller, 6 ed. 194, 19.5. 

Bum’s J. til., Poor, 80 to 83 ; 1 B. & (y) RoiU v. Koch, 2 Selwyn’s N. P. 

Cres. 375; 10 East, 219. 1287 j but see 1 Bar. & Adol. f)25 ; and 

(r) 9 B. beC, 56 ; ante, 93. ^ see further as to trees, Saund. Rep. Index, 

(s) Sbep, 'r. 94. tit. Trees, — 

(O Id. 95, $e<i qitdore. (s) 16 East, 316. 

(ti) 1 Bar. &c Adol. 022. («) 4 Taunt. 316; nnci sec 5 Bar* 6c 

(.r) Ante, 86, 93 ; OIF. Exec, 49, 60 ; Cres. 842; 8D.&U. 657; and see 651 . 
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RIGHTS TO REAL PROPERTY, 

which points will be considered in the seventh chapter, relating 
to the abatement of nuisancejs. (b) 

As regar^ds crhninal injuries in the nature of larceny or mak’- 
cions injnri^ to trees and every description of growing wood, 
they are provided for by the two consolidating statutes against 
offSnees of that nature. <c) The offences in the nature of 
larceny are stealing trees and vegetable productions from 
gardens, orchards, &c. if of 1/. value; or elsewhere, if of 5/. 
value, punivshable by indictment as simple larceny. And steal- 
ing trees, growing any where, if of one shilling value, is 
punishable summarily before Justices, with 5/. penally; and a 
second offeree wuth imprisonment" for a year, and whipping; 
and a third offence simple larceny ; but if the tree be not of 
one shilling value, the stealing it is not at all punishable crimi- 
. nallyf(d) 

As regards malicious injuries^ if the trees or shrubs destroyed 
were in a garden or orchard^ &c., and of the value of 1/., the 
offence is a felony, punishable with transportation for seven 
years, or two years’ imprisonment ; (c) and if the trees or shrubs 
w^erc elsewhere, and of the value of 5/., the injury is punishable 
in like iHanncr; but if the trees, wherever growing, were of the 
value of one shilling, then tlie malicious injury is punishable as 
in the case of larceny of trees of such small value. 

Mines are recognized at common law and under various 
statutes. Thesc^ unless expressly excepted, would be included 
in the conveyance of land, without being expressly named ; 
and, therefore, though where mines have been jireviously used 
or opened, it is u.snal to describe them in a deed as a mine, 
yet, (excepting in a Ipase merely of the mine, and not of the 
surface) ho such description seems essential ;(g) and so vice versa 
by the girant of a mine the, Und itself, the surface above the 
mine, if liiffery be made, will pass. (//) All mines '(except of gold 
and silver, which belong to the crown by royal prerogative) (/) 
arc the property of the owner in fee of the surface ;{/c) and if, 
therefore, a tenant for life open a new mine, he will be guilty of 
waste; but he may dig and^take the profits of mines that are 

{b)Posi; and soe 1 Mood. 6c M. 11^2. (/') See a.s to mines in general, 1 

(e) 7 & 8 (ieo. 4, c‘; ‘*9, s. 58, 39, and ThonHs’s Co. Lit. ; 3 Id. 237 ; Lears 

c. SO, s. 19, 20. V, Branthiraite; 2 H. & AdoJp. 437. 

(d) 7 & 8 Geo. 4, c. 29, s. .38,39. (g) Co. Lit. 4; 2 Bla. C. 18 ; 7 East, 

(r) 7 cV 8 Geo. 4, c. 30, s. 19 ; see ob- 368 j ^ liar. & Aid. 570 j 2 li. Adolp. 

servations on this act, Milts v. Collett, 6 437. 

liinj;. 3.5 ; perhaps, if trees be excepted in (/i) Co.l/it. 6 ; Shop. T. 26 ; 1 Thomas s 

a lease, even tl»c tenant might he guilty- of Co. Lit. 2lU. 
an oiry;ni‘e against the act. See. ol)serva- (i) Plowd. 336. 

lions of Tindul, C. J., and Gaselte, J., iil. (it) Co. Lit. -1, a. 
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open. (/) And he may open new pits or shafts for working the 
old vein, for otherwise the w^orkinj| of the same mine might be 
impracticable. (w«) It is said that a recovery cannot be suffered 
of a mine alone, without the surface, bfecause is not in 
demesne, but in profit only. («) Mines are not titheable of 
common right, though by custom tliey may be, because they 
are a part of the substance of the earth, and an annual pro- 
duce, (o) 

Ejectment lies for a coal mine, or for any other mine;(/y) and 
in pleading it may be stated, “ that the defendant entered a certain 
coal mine, or vein of coal, and dug, &c.” or it may be alleged that 
the defendant broke the plaintiff’s close, and there dug, made, 

and sunk divers, to wit, pits, shafts, and : holes, 

and there raised, dug, and got divers, &c. Trespass, and not 
case, will lie for encroaching on a lead though the plain- 
tiff has no property ip the soil above the mine, but an exclusive 
right of digging.(^) But if it should turn out that the grant 
or lease of mines was so worded, as not to operate as an actual 
demise, but only as a license to digy then the grantee or lessee 
could not, before he had actually opened the mines, nor could 
he after he had abandoned the same, recover in ejectiaicnt or 
trespass, though it is said that he might whilst he was in actual 
possession of working mines already opened, (r) There are in 
Derbyshire, Cornwall, and Mendip in Somersetshire, peculiar 
customs, authorizing any person to enter the land of another ' 
to search for and take away minerals, (the sit^s of houses, &c. 
gardens, orchards, and highways, excepted ; (a) and a close 
planted with ehrubs was holden a garden, within the excep- 
tion.) (/) Where tlie ownership of a mine is distinct from that 
of the surface the exercise of, the fornjQf is usually regulated 
by express deed, or by act of parliament, or by usage,* so as to 
prevent the w orking the former becorning injurious to the latter, {a) 
If there be no Such provision, then4he mine must be«o worked 
as not to injure the sprface or the adjoining property, and if 
it be, trespass or case lies for any consequent injury, according to 
the place and mode of committing it. (?/) As the statute 4f3 Eliz. 
c. only mentions a particular description of mines, viz. “ coal 
mines,” no other mine, however annually productive, is, rate- 
& 


(/) 5 Coke’s R. 12. 

(m) 2 P. W. 3S8 ; 3 Thomas’s Co. Lit. 
2.37. 

(n) Sliep. T. 41. 

(o) 2 Inst. 651 ; see note (u), infra. 

(p) (-ro. Jac. 150; Noy, 121 ; 4 Mod. 
1 13 ; Hsilk. 255 ; Adams’s Eject. 3rd ed.30. 


(q) 1 Bla. R. 482 : 3 Burr. 1556; £ 
B. Ac Adolp. 437. 

(r) 2 Bar. & Aid. 724, 652. 

(«) 3 Burr. 1341; 1 Bla. K. .389; U) 
East, 273. 

(0 4 Dow!. & K. 222, 

(n) 7 East, 360 ; 2 B. & Aid. 570. 
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able to the relief of the poor; (a:) and even clay pits are, from 
the mode of working them,, to be deemed mines ; and, there- 
fore, the profits derived from working them are not ra|eable 
towards the relief of the poor, (t/) If a mine be of copyhold 
tenure, a ford of a manor is not, without special custom, 
entitled to enter or w’ork^the same, (z) 

Criminal injuries to mines are peculiarly punishable. Those 
in the nature of larceny^ are the stealing, or severing with 
intent to steal, the ore of any metal, or lapis calaminaris, 
manganese or mundick, or any wad, black cawke or black lead, 
or any coal or cannel-coal, from any mine, bed, or vein thereof, 
and wliich are declared to be felony, and punishable as simple 
larceny, {a) Malicious injuries are maliciously firing any coal, 
or caniiel-coal mines, punivshable capitally ; {h) and the mali- 
ciously drowning or obstructing any mine is felon}^, punish- 
able with transportation for seven years, or two years imprison- 
ment ;(e) and the destroying or damaging with that intent, or 
to render useless any steam engine or other engine for sinking, 
draining, or working an'y mine, &c. is punishable in like 
manner. (<^/) And if the last mentioned injury be committed 
feloniously by persons riotously and tumultuously assembled, 
tbeir offenCe is punishable capitally ; (t?) and the hundred are 
liable to make compensation for such last mentioned injury. (/ ) 


22» Hare and rabbit warrens^ S^c. Warrens and grounds 
lawfully used for the breeding or keeping of hares or conies^ 
whether the same be inclosed or not,” are especially privileged 
and protected as respects criminal injuries; (4) jjut as regards 
civil rights and injuries, a hare or rabbit warren, unless it be a 
lawfuiyrc(7-w>arrc//,bas no peculiar privilege, and such a nominal 
warren may be legally made on a party’s own land witlioiit 
grant fi«om tlie king, wdiich a free warren could not;( 2 ) the 
occupier, .therefore, could not legally shoot a dog, self hunt- 
ing there. (/) And (with the exception of a waste w here there 
is common of pasture) a person may legally keep as many hares 
and rabbits on his own land as he pleases, however injurious 
to his own or his neighbour’s, and who could sustain no action 


(a ) 3 Burr. 1341 ; 5 East, 478 ; 

Burn’s J. Poor, 71, 7;^; where see the 
i;eason assigned ; and see id. note (a). 

(y) 3 B. &L Adolp, 424. 

(s) 10 East, 109 ; 2 B. & Adolph, 437, 
(u) 7 Si 0 Geo, 4, c. 29, s. 37- 
{b) Id. c. 30, s. d. 

(c) fd. 8. 6, 

(d) Id. 8. 7. 

WId.s. 8. 


C/) Id. c. 31, s. 2. 

(g) Forests, purlieus, cha.ses, parks, 
and freo-warrens, though .sometimes and 
in sotne respects corporeal rights, yet as 
they arc generally considered flrancliiseg, 
will be considered iiikIct that head, post, 
(fe) 7 & 8 Geo. 4, c. 29, s. 30. 

(i) 11 Ilep, 87, b,; 1 Stra. 037 ; 2 
Lord Huy in . 1409, 

O’) 11 East, 568. 
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for the damage ; and his only remedy is to kill the rabbits 
when they escape on to his owi| land, and which he may to Hkai 
legalljr do.(/') But the owner of a waste, over which there is . 

common of pasture, would be liable to an action for^ increasing 
the number of rabbits thereon, so as to leave insutiicient com- 
mon of pasture, because the commoners could not legally kill 
the rabbits, and, therefore, have no other remedy than by 
action. (/) The lessee of land, in which there are numerous 
rabbits, may, unless restrained by express or implied covenant, 
legally plough up or destroy the burrows, which he could not 
do in case of a legal free-warren, without b^g guilty of 
waste. (/7?) 

* The taking or killing a hare or coney in the nighty in such 
a lawfully used ground, is an indictable misdemeanor ;(w) and the 
taking or killing the same in the day time»^ or at any time 
setting or using therein any snare or engine for the taking a 
hare or coney, is an offence punishable with a penalty of 5/., 
recoverable before a^gustice, excepting taking of conies on any 
sea-bank or river-bank in Lincolnshire, as far as the tide 
extends, or within one furlong of such bank, where rabbits are 
injurious, (w; 

23. Preserves and private groimds. The common law recog- l'.s. iVest rvrs. 
n’zcs no particular privilege in favour of a preserve in any pri- 
vate ground, more particularly set apart for breeding game, 
excepting the ordinary law of trespass ; and therefore, at com- 
mon law, no action lies for frightening game from a preserve 
against a person who shoots near it, but upon his own land ; 
game, in tliis respect, being no more considered than rooks ; (o) 
nor is an indictment sustainable at common law for a conspiracy 
to enter a preserve, and there to kill game, the act bwng con- 
sidered a mere trespass to land, {p) Preserves, however, as 
well as other grounds on which game resort, jare protected by 
the enactment subjecting a person who maliciously casts poison 
anywhere with intent to destroy or injure the game, to the 
penalty not exceeding iL;{q) and that provision would, no 
doubt, exfend to prevent a person so* placing poison even on 
his own land. The 7 & 8 Geo. % c. 29, (r) protects hares 

(k) 5 Coke's R. lOii ; Cro. Eliz, 547 ; see the act against night poaching, 9 Geo, 

Moore, -153 ; Cro. Car. 387 j Sir W. 4, c. 69, post ; and 10 .B, & Ci es. 8, 9, 

Jones, 356, S. C. ; 7 B. & Cres. 303. which is not repealed by the Gduic Act, 

(/) Id. ibid. ; and per Bayley, J. 7 B. 1 & 2 W. 4, C. 32. 

& Cres. 363. (i>) Carrington v, Taylor, 2 Campb. 

(wO Moyles's case, Noy, 312 to 376; 258 ; 11 East, 514. 

Co. Lit. 53 a, n. b. Hargrave; 3 Tho- (p) 12 East. 

rnas’s Co. Lit. 236, note 7. (7) 1 & 2 W. 4, c. 32 ; post, 189. 

(») 7 & 8 Geo. 4, c. 29, s. 30 ; and (r) Sect. 30 ; ante, 186, 187. 
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and rabbits in warrens and grounds used for breeding the 
same ; and the 9th Geo. 4, f.. 69, renders certain night poach- 
ing peculiarly punishable, (s) 

25. Game, The recent act 1 & 2 W. 4, c. 32, repealing all 
the prior acts, (except that against night-poaching, {t) and the 
certificate act, (w)) has, upon correct principles, placed game as 
property incident to the ownership of the soil or ground upon 
which the same is found, although it excludes a mere occupier, 
being a tenant for a short term, without having paid a fine upon 
granting the ^^ase, from the right to kill the same, unless with 
the leave of the landlord, or by express reserved power in his 
lease; but with such leave or power the occupier, or indeetl 
any person, having obtained a certificate, may now, without 
other qualification, sport and kill game upon the grounds of 
the landlord, whether in his own possession or in that of such 
tenant. The other provisions are highly conducive to the pro- 
tection of game. The lord of a manor or lordship, not having 
a legal chace or free-warren, has no right in person or by his 
gamekeeper to sport over the lands of freeholders or copy- 
holders within his manor, without the express permission of the 
party entitled to the game thereon. Under the rei)caled act 58 
Geo. 3, C.75, it was held that the sale of live pheasants was so 
illegal that no action could be supported for the price. («?) 

26. A Decoy ^ established for twenty years, without such in- 
terruption as prevents its growing into a perfect right, is a place 
set apart for the resort and Uiking of wildfowl; and after such 
twenty years is so far a privileged place that a party may be 
sued for knowingly firing a gun, or making a noise even upon his 
own land or in a public navigable river, or open creek, so near 
it as to frighten away the fo^wl, although none of the fowl were 
killed, because 4 is maintained at considerable expense and 
trouble, and is a means of carrying on a trade, (w) The re- 
medy is ease where the injury has been committed //c^r'to the 
decoy, but trespass when it has been committed in the same. 
The acts against larceny a^d malicious injuries do not contain 
any particular provisions for the protection of decoys or wild 
fowd ; (a) and though the Game Act requires a person to have 


(a) Sec 10 Uur. & Cres. 89, post, 

(t) 9 Cico. 4, c. 09, post 
{ti) 52 Cieo. 3, c. 93, s. 5. 

(t') 8 B. & CVes. 653. 

(u) Holt, It; 11 Mod. 71, 130; 11 


East, 374; Id. 571 ; ^2 Cumpb. 258 ; 2 
15. & Cres. 934 ; 4 D. U. .518 ; aiite, 
89. 

fi) 7 Sc 8 Geo. 4, c. 29, 30. 
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a certificate to kill suipes or qnail^ (y) and subjects persons who 
trespass in pursuit of them to the|saine penalties as if in the 
pursuit of game, ( 2 ) and makes it penal to take out of the nest 
or destroy the eggs of any swan, wild duckf teal, or tj/idgeon, or 
have the same in his possession or controul;(a) yet it contains 
no protection in favour of decoys, or o( wild fowl themselves. 

^7. Roohery. However long established this may have been, 
neither the common nor the statute law contains any particular 
regulation relating to the same, other than the general law 
against trespass ; and no action is sustainable for shooting on a 
party's own land so near to a rookery as to prevent rooks from 
continuing to build and breed in an adjoining rookery, {h) It 
is scarcely necessary to observe, as a precautionary measure, 
that all new rookeries should be created in a central situation, 
away from the land of others. 

S8. Land erwered tfiith water (including ponds, watercourses, 
rivers, and water generally,) and //sA and f sherks therein. The 
legal view of water and fish therein, and of interests relating to 
the same, are various. If the interest is in the soil or land, as 
well as in the water upon the same, then it is corporeal property 
with all its incidents. But if the interest be merely in the 
ivater, it is then considered to be incorporeal property, and 
merely as a right or liberty to the use of the water in the place, 
or to the fish which may happen to be therein. The distinction 
will be found exceedingly imporUrnt. (^Z) The interest or pro- 
perty in land, and the water over the same, is not technically to be 
described as water, or as a river, or rivulet, or watercoiu’se, but as 
‘‘ so many acres of land covered with water \\e) though ejectment 
or trespass lies for “ a pool,” or “ pond,” or “ pit of water,” or 
‘‘ a gulf,” (/’) or for a several fishery,” because those terms im- 
port an ownership as well of the water or fish as of the land, (g) 
By a grant in a deed merely ‘‘ of water in such a place,” nothing 
passes but a right oi fishing, {li) But by the grant of a several 

(v) 1 & 2 W. 4, c. as, 8 . 5. ing water, Buzzard v. Capel, B Bar. & 

(e) Id. s. 30, 31. Cres. 141. 

(«) Id. s. But perhaps 7 & a (e) Yelv. 14.3 ; Co. Lit. 4. a; 1 Tho- 

Geo. 4, c.3(), s. S4, would extend to any ii)a>''s Co. Lit. J?13; 2 Bla. C. 18, 19. 
wilful injury to a decoy. (/) A precipe lies of these, and Iho 

(/>) 2 Bar. & Cres. 934 ; 4Dow. & Ry. taking of the esplees may be of fishes, 1 
.518 ; and see 2 Campb. 238; 1 1 East, Thomas’s Co. Lit. 213. 

.514; ante, 89. (g} Co. Lit. 4, b. 5, b. 122, a ; 1 Tho- 

(c) Sqc post, ** Watercourses.” mas's Co. Lit. 213; Yelv. J43; 2 Salk. 

(d) If a wharf be demised with the use 637 ; Cro. Car. 554; 2 Hen. Bla. 182; 
of the water of a river adjoining the same, 5 Bar. & Cres. 897, 

and not of the soil of the river, no distress (10 Co. Lit. 4; 2 Bla. C. 19 ; Shep. 
for the rent of the wharf can be made T. 97. 
upon a barge of. the tenant on the adjoin- 
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fishery, which may be accompanied with livery of seizin, some- 
thing territorial passes, though precisely what is not well de- 
fined.^;?") And by a grant of our fishery of the halves and halven 
doles, witl^ the fishings called Unlawater, with the appurte- 
nances to the halves due and accustomed,” something territorial 
passes ; and the halves and halven doles are in the nature of 
land, or some local limit within which the fishery connected 
with the soil is to be exercised ; and it therefore follows, that 
such an estate or interei^t is rateable to the poor. (Ar) Mere 
water is considered to be of a moveable nature, continually 
changing,+ at least by absorption and renovation, especially 
in a river, and therefore water itself by that name has no 
«.}iermanency or durability, the essential properties of corporeal 
real property. (/) If, therefore, a person have merely an interest 
in water or a watercourse, which is rather the use of the water 
which may happen to be in a particular place, and not in the 
land under it, he should describe it accordingly, and his remedy 
for any injury ^or deprivation cannot be trespass or ejectment, 
but must be an action on the case for the conseqvencc of the in- 
jurious act; (»i) he could not complain of taking from or adding 
too much to a watercourse, as of itself a direct and immediate 
injury, as in the case of trespass to land, but must allege and 
prove tha^‘ he thereby sustained some consequent damane ; as 
the reduction of the power in working his mill, or the loss of 
the use of the water for his cattle, or tliat his land or banks 
became injured; {n) though, perhaps, the subtraction or any 
alteration of water in a. fishery would actually })roduce, or be 
inferred to produce, some injury sufficient to sustain an action, (o) 
The distinction between an interest in land and a mere in- 
terest in the water over it is material. Thus, if a wharf be . 
demised* with the use of the water in an adjacent river, unless 
the soil of the river also be demised, a barge of the lessee upon 
the water, though attached to the wharf with ropes, could not 
be distrained for rent in arrear, because neither the water nor 
the bed of the river are parts of the thing demised. (/>) So the 
owners merely 6{ a navigation^ although thpy have a dam placed 
thereon, are not rateable *to^ the poor, because they have no in- 
terest in the soil, and therefore are not the occupiers of lands 


(i) 1 Co. Lit. by Thonnis, 199. 1 B. & Aid. 258. 

(^e) 1 Mnule & Sel. 652 j Chit. Game (w) Williams Morland, 4-'Dow.SclXy. 
L. 306. 463, piKt, 192, notes (v), (z). 

(l) Ydv. 143 ; Co. Lit. 4, a ; 2 Bla. (o) 6 East, 208 ; 7 East, 195 ; 1 Wils. 

C. 18, 19. 17.5; on principle, a very small damage 

(m) Yelv. 143; 2 Bar. & C. 910; 6 would suffice, 2 East, 154. 

Price’s H, 1 ; 7 Moore, 354 ; 6 East, 208 ; ( p) 8 B. ^ Cres. 141 . 
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or houses” within the 43 Eliz* c. s. 1. (y) And this is one 
reason why canal shares, being m^e interests in a navigation, 
and not in the soil, do not in general entitle a person^o wbte for 
members of parliament; (r) and Commissioners of Se^rs, having 
no interest in the soil, cannot maintain trespass even for injuries 
to their works. (6) ^ 

The respective interests in a several fishery, y’rec fishery, and 
common of fishery, the two last of which are only incorporeal 
rights, will be more properly considered amongst other incor- 
poreal hereditaments. It is proper, however, her^ to observe, that 
when a river or watercourse not navigable divides the property of 
distinct owners, the infererifce is, in the absence of proof to the 
contrary, that the ownership of the soil of such watercourse^ 
and of the fishery thereon, belongs separately to the owners of 
the land upon each side, to the centre of the watercourse, usque 
ad medium Jilum aquae. But not so in the case of a navigable 
river, {t) 

Every owner of land on the banks of a river or smaller water- 
course has, prima facie^ an equal right to the u$e of the water, 
and one cannot acquire a right to throw the water back on the 
proprietor above, or to divert it from the proprietor below, with- 
out a grant from all the other proprietors, or twenty years’ enjoy- 
ment^hich is evidence of agrant,(?/) and such twenty years un- 
interrapted enjoyment is now secured by the provisions of the 
2 & 3 Wm. 4, c. 71. It has been supposed that any one might 
divert a part of the water of a river or watercourse to his own 
use, so that he did not injure oxiy pre.<{ent works of another on 
the same stream, {x) But that doctrine must be received with 


(fl) Hex V. Aire and Calder Navigation, 
3 Bar. & Adolp. 139; 9 B. & Cres, 114<, 
820. 

(r) Ante, 95. With regard to shares in a 
navigable river or caiial, the legislature 
has. in many cases, rleciared them to be 
real property ; in others, where no such 
express declaration has been made, but 
where the shareholders, in respect of their 
shares, are actual proprietors of the soil, 
or where they have such riglits arisitig in 
and out of the^oil as amount to an incur- 
pf>real hereditament, the law considers 
them real properly, so as to give a right 
of voting, 2 Ves. jun. 652; 1 B. & C. 
546 ; id. 551 ; 9 B. & C. 128 ; Rog, 
Elections. 116. 

But if such shareholders are, by act of 
parliament, declared to be a cor^prate 
body, they cannot vote. Heywood'sLaw of 
Elections, 71 ; 2 Peck, 113; id. Gloucester, 
1 36. So also held the revising barrister at 
Reading, 1832. The decision of the re- 


vising barristers in the case of the Kennel 
and Avon Navigation shareholders. When 
the shares are declared to 7)e personal 
estate, they are to be considered as bona 
notedfilia ijn the diocese in which the canal 
lies, and probate may be properly ob- 
tained from the bishop of that diocese, 
7 B. & Cres. 632. 

(s) 2 J. B. Moore, 666, post. 

(0 Rfix V, Smith, 2 Dougl. 411; and 
see postf 192, note (a) ; see post as to the 
ownership of soil adjoining a high road. 

(A) Wright V. Howard, 1 Sim. Sc Stu. 
^190, cited and confirmed in Mason v. Hill, 
3 Bar. Sc Adolph. 304 ; post, 192, note (s) ; 
and see 2 Bar. & C. 910 ; 4 D. & R. 583 ; 
1 Camp. 463; 6 East, 208 ; 1 Wils. 174 ; 
1 Bar. & Aid. 258 ; 5 Taunt. 454 ; 4 East, 
107 ; VBing. 692. 

(dp) Bealey v. Shaw, 6 East, 207 ; and 
per Tindal, C. J. in Liggens v, Juge, 7 
Bing. 694, 695 ; but see 1 B & Adolph. 
874 ; 3 Id. 304 ; post, 192, note (*), 
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qualHication, for altliongh no particular individual can sue for 
an alteration in a watcrcoiir^se, unless he can slunv that it has 
occas%)ned some actualinjury to himself; (y) yet, if afterwards, 
and withiS^ twenty years, although subsequent to such alteration, 
any person entitled to the use of the watercourse in its natural 
state should think fit to erect works, or otherwise to begin to use 
the watercourse as he was orlginalli/ entitled to do, and find 
that the antecedent alteration then prevents him from so doing, 
or from enjoying his privilege as fully entitled, he may tlien sus- 
tain an action jgpr the interruption of his right, then, for the first 
« time, begijining to produce an actual injury, (z) 

As respects tfe crimmal kw, spcbial provisions have recently 
l)o«|M enacted, varying the punishment for criminal injuries of 
\lifterent descriptions to water anfl iralcrcoursea and Jishrrirs, 
whetlier in the nature of larceny or of malicious injuries, and 
which we will now notice. (//) 

Fishcrif^s and fish. respects injuries in the nature of 

larceny, it is provided that if in any water which shall run 
through or be hi any Icmd adjoining or belonging to the dwelling- 
house of any pei\#n being tlie owner of such water, or having a 
right of fishing therein, any person unlaw fully and wilfully take 
or destroy any fish, he is guilty of an indictable misdemeanor. 


(y) Willianis v. Norituxl, ^ lUir. & 
CrtiS, 910 j bal note that in Maaon v. Ifill, 
3 Bar, 6c Adolpli., 312, Ld. Tenterden 
seems to lmv(^ supigesleil whether tliat 
principle' should have been mliniired. It 
Will be observed, ]»o\>’ever, that the prin- 
cijilc is corrtji. A eomniouer cannot sue. 
for a tre.spass on a common without aver- 
ting and proving some conse(pu'nt da- 
mage, bbw'ever small, S'TCast’s R. 131. 

(c) Mvsefi V, 3 Bar. 6i. Adolph. 

304. The ronft in that case held timt 
tlie proprietor of Iaiid.s contiguous to a 
streatu may, as soon as be is injured by an 
antecedent diversion of the water from its 
hatuvat. course, made within twenty years, 
muinlaiit an action against the parly so 
diverting it: and that it is no answer to 
the acti»)n that the defendant /irsC appro- 
priated ti>o w'ater to his own use-, unless 
Jie had twenty years undisturbed enjoy- 
inODi^ of it in the altered ct»urse. The. 
Court quoted the judgment of tlicMastci' 
of Ilje Rolls in lVri*fhi v. IJoicard, 1 Sim. 
Sc fcjtu. 190, expressed in language most 
perspioiions and comprehen.sive. “ The 
righl to the use of water rests on clear and 
settled pi liK:iplcs> Prwwd fade, the pro- 
prietor of each bank of a stream is the 
proprietor of half the land covered by the 
stream, but there is ilo properly in the 


water. Every proprietor has an equal 
riglit to use the water'Vliicli flciws in the 
stream ; and consequently no proprietor 
can have the right to use tlie wat«'r to llu> 
prejudice of any other jjroprielor. With- 
out th(‘ coj|isenl of the other proprielms, 
who may be alTected by his ojiertitions, 
no proprietor can either diminish the 
quiuility of water which w'ouhl otherwise 
descemi to tlie [ivoprietors Inlow, nor 
"throw the water back upon the jn-oprietors 
above. Every proprietor, who claims a 
right eillier to tlirow the water hack ahove, 
or to diminish the quanlilv of water which 
is to descend behuv, must, in order f<i 
maintain his claim, either prove an actual 
grant or license friiiu the proprietors af- 
fected hy his operations, or must prove an 
uninterrupted enjoyment of twenty years : 
which lenu of twenty yea to is now adojn 
ed, upon a principle of general conveni- 
ence, as ad'ording conclusive presumption 
of a grant,” The .learned judge then adds, 
that an action will He. “at any time within 
twenty years, when injury happens to 
arise in consequence of a new purpose of 
■ the party to avail liimsMf of liis common 
righ^t'*’ See also 1 B. 6c Adolph, 374. 

00 7 & 8 Geo .^4, e. 99, it, 34, "33. 3d ; 

Id. c. 30, s. 12,15, 94. 
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The term belonging to a dwelling-house” seems very loose and CflAi*. iv. 
uncertain, (ft) ^ 

The illegally taking or attempting to take or destroy any fish PHo rrm i. 

in any water ^ Dot being such as Aforesaid, but wb/cli shall be 
primte property, or in which there shall be any private rigid of 
fishery y" is an offence punishable summarily before a justice 
with 5/. penalty, (c) ^ ^ 

But if any person shall, by angling in the day time, take or 
attempt to take or destroy any fis]^ in such first mentioned 
water, he shall, on conviction before a justice, forfeit 51., and if 
in the last mentioned water, then ; and a |Jower is given to ‘ 
seize the rods, lines, hooks, nets, and other implements, for the 
use of the owmer; but which seizure exempts the offender^firom ^ 
the payment of any damages or penalty for such angling, {d) 

28. The maliciously breaking down or destroying the dam of ss.'t'isU.ponds 
any Jish-pond, or of any water which fehall be private property, or 

in which there shall be any right of private fishery, with in- 
tent thereby to take or destroy any of the fisji in such pond or 
water, so as thereby to cause the toss or destruction of any of 
the fish; or the maliciously putting any lime or other noxious mtt’- 
terial in any such pond or water, with intent thereby to de^ftroy 
any of the fish therein ; or maliciously breaking dovm of other- 
wise destroying the dam of any mill-pond, is an indictable mis-- 
demeanor, punishable with transportation for seven }ears, or 
imprisonment for two years, and whipping, if a male oflender. (e) 

29. OysterBed, haying or Fishery. The stealing Any oysters s »9 Oyster 
or oyster brood from any oyster bed, laying, or fishery, being 

the property of any other person, and sufficiently marked out 
or knowm as such, is larceny ; and the using any dredge, or any 
net, instrument, or engine whatsoever within the limits of any 
such oyster fishery, for the purpose of taking oysters or oyster 
brood, although none shall be actually taken, is an indictable 
misdemeanor, punishable with fine of 20/., or three calendar 

months* imprisonment, or both, as the court shall award, {f) 

• • 

SO. Hedges, Fences and Ditches. When these are external, ao. Hedgei, 
and separate the properties of distinct owners, the rule appears 
to be, that if there be two adjacent fields separated by a hedge 

(6) 7 & 8 Geo. 4. c. 29, a. S4 ; an! see (£) Id. a. S.$. 

the decision on the woed ** adjoining** (^) 7 & 8 Geo. 4, c. 30, s 

ante, 178, 179. ' (f ) Id. c. 29, s. 26. 

(c) Id. ibid. 

VOL. I. 



191 . 
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<’HAP . IV iuid ditch, tlie hedge and bank primfi fftcie belong to the owner 
jii of the field humefliafeh/ adjoiMng the same ; and if there are two 
ditches, one on each side of the hedge, then the ownership of tlie 
hedge musi be ascertained by proving acts of ownership, (g) In 
other words, in the first instance, and in the absence of express 
evidence of the original formation of the hedge or ditch, or of 
acts of ownership, the inference is, that the party originally resolv- 
ing to fence his land, dug his ditch at the extreme boundary of 
such land, so as to exclude very little, if any, part thereof; and 
that he threw the excavated earth imvni'ds, towards and upon 
Ins own land, and then planted or erected a thorn (piick or 
})a]ing upon the ground thus elevated. {It) It h^is been held, 
that if a person have a field fenced with a bank and ditch, it 
not a necessary consecpienee that his rightful ditch })r()perly 
extended to tlie whlth of eight feel from the interior line of the 
foot of the bank, /. e. four feet for the base of the bank, tmd 
four feet for the ditch ; (/) but proof of the ancient width of the 
ditch is evidence that the owner’s land did not extend beyond 
the outer edge of it, and that he has no right to cut away his 
neighbour’s land for the purpose of widening the ditcdi,(/) nor 
would it he lawful to dig a deeper ditch, if the consequence 
would be the giving way and sinking of part of the neighbour’s 
ground. (/:) 

'I’wcnty years’ possession and reparation of a boundary or 
division hedge or ditch, by owner in fee, affords presump- 
tive evidence of a continuing legal obligafiou to repair, and 
lie or his tenant (on whom, as occupier for the time being, the 
ohligatioT] to repair devolves,) would afterwards be compellable to 
repair, and if he should omit to do so, he w ould be liable for any 
consequential damage in several respects ; as ///wZ, to an action of 
trespass*, if liis cattle, through any defect in his fence, escape 


(i; ) /V/- I’iiyioy, .1. 6 'hv HV. s/, ‘J Sciw. 

(/< ) Scrnhlc, a 1’uunt. 157 ; and H(‘r ob- 
sorvaliuns of Holroy^^j Pears- 

It'll, 7 Uar. & Crc's, oi)7, 30a. * 

(0 Taunt. 157. 

P)ld. ibid. 

(/i) iSemhlii with respect to park paliiii^, 
and otlier upright wooden fences, the usual 
course is to place the saiue on the extrciue 
outside or houndary line of the owner’s 
property, when adjoining t hat of another ; 
and, as it is tcniied, to drive tlte nails 
lionjewanl, that is, to place ihe pales on 
the flat surface of llie rails, and to drive 
the nails towards the owner’s land, so as 
to present tlie ilat and even surface to- 
uards the neighbour’s land, and thereby 


prevent persons getting ovci-, which they 
otherwise might do, by stepping on Ihe 
rails; niul this practice, in otherwise donht* 
All eases, will assist iti deciditig u[)ori the 
owheiship of tlu‘ fence, and of the la;el oti 
which it stands, but not iiniversally so, for 
at liie time the fence wa.J erected, the 
neighbour mi«gln have refused permission 
to enter his land, and tlierchy have corii- 
}>clled the party imi king the fence to work 
only upon his own land, and then by ne- 
cessarily reverse the above order of pro- 
ceeding j and, in that case, the inference 
would .be that the boundary line vt' the 
land, and of trees growing in the fence, 
w.as the external side of the posts to which 
the rails were fixed. As to a tea//, sec 
8 liar. Ores. 1:67. 



195 


THEIR INJURIES, AND REMEDIES IN rARTICULAU- 

from his own land into that of Ais neighbour ; and also his cii Vl\ iv. 
rattle, whilst so illegally therein, ?|liiglit'1be taken as a distress; 
secondly ^ to a special action on the case for any trouble, damage Pit ort-Ki v. 
or loss, that a neighbour iniglit sustain by liis catj^e escaping 
out of his own lands into those of the owner of the defective 
fence, and there receiving injury; apd ihirdly, he could not 
complain of any trespass or damage done upon his own land by 
cattle escaping from that of his neighbour, nor could he legally 
take them as damage feasant. (/) Again : as between owners 
in fee of fences, there is an ancient specific remedy, which, 
though now out of use, would bo highly useful to revive iji 
practice, viz. a ivrit curia claudcndaf compelling the owner 
ip fee to repair his defective fence, (w?) 

<31. The general presumption of law is, that waste land, which ;ii. Uotmdarv 
adjoins to a public turnpike or other road, and lies between 
such road and the fence of inclosures near to the same, belongs "ay, lane or 
to tlie owner of the adjoining inclosed land, whether he be a 
freeholder, leaseholder, or copyholder, and not to the lord of 
the manor; (//) but this presumption may be, and fiecjnently is, 
rebutted by proof of acts of ownership by the lord of the 
manor or other owner of the adjacent property, such as cutting 
and taking valuable timber trees to his own use, or cutting 
large quantities of bushes, or other acts, when the latter can- 
not be ascribed to the exercise of a mere right of common. (o) 

So where highways or lanes, , or narrow strips of land, divide 
the private inclosed lands of diflerent owners on each side, the 
legal inference, in the, absence of proof of acts of ownership to 
the contrary, is, that the ground on each side, to the centre of 
such highway, lane or land, ad medium fdum rite, belongs to 
thp owners of tlie land, whether freelmkl or coj)yhold, c.r 
2dra(jue parle, (p) But this ])resuinptic>n does not affect the 
soil of a highway set out over a common under an inclosure 
act, where, previous to the inclosure, only the lord of the manor 
was owner of the whole soil;(<7) nor does it affect land imme- 
diately on the outside of a fence adjoining a large waste oi 
common, ^n which case such land is presumed to belong to the 


(/.) 1 Salk. 3:55 ; 1 Ld. Ravui. ‘273-, 2 
Y. & J. 391; 1 Aid. 59.“ 

(r«) Filz. N. B- 128 ; 1 Salk. 128 ; Vin. 
Ab. Fences, Curia Claiulevda ; ’ and «ec 
chap. ix. postf Specific Relief. 

(n) Doc V. Pear$ley, 7 Bar, is: (’. .304; 


2 Stark. Hep. 463. 

(o) Per Littledalc, J., id. ibid. 

(p) Coni. I3ig. Clicinin ; 7 I'aiint. 39 
2 Stark, 463; Loft, .358; Si ark. Ev 
2 Mood. &: M. 32; 7 B. & Cres. ,301. 

(V) 2 Mood. M. i\. V. C. 24, 32. 
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RIGHTS TO REAL rROPERTY, 

owner of such waste ;(r) and in Kent there is aright called 
land peerage to the same efl^.'ct. (.<) 

Where k tenant or other person in the occupation of an 
entire estate, or of two estates belonging to diflerent owners 
in fee, has confounded or confused the external boundaries, or 
where freehold and copyhold lands lie intermixed, and the 
exact division of the two lias become doubtful, and more parti- 
cularly witli reference to the distinct titles to two estates, one 
of which the owner wishes to sell, it may become essential to 
ascertain the precise boundary, which must be done by obtain- 
ing in equity a commission to settle the same, or by an issue at 
law, but the necessity for such a proceeding should be care- 
fully avoided, by the owner from time to time ascertaining and 
marking, in the pi^esenceof young witnesses, ancient marks, and 
taking care to keep up such aficient marks and divisions betw^een 
copyhold and freehold, and his own and neighbour’s property, (w) 
Critninal injuries to hedges and fences are punishable by 
several recent acts, but less severely than formerly. Tlie cut- 
ting, breaking or throwing down, with intent to sica!^ any part 
of any live or dead fence, or any wooden post, pale or rail, set 
up or used as a fence, or any stile or gate, or any part thereof, 
is punisliable summarily before a magistrate, with tlie forfeiture, 
for first offence, of the value of the article stolen, and not 
exceeding 5/.; and for 2 ^ second offence, a year’s imprisonment; 
and for any subsequent offence, the additional punishment of 
whipping may be inflicted, (or) And if upon searchings any such 
article of the value of ils. shall be found in possession of a per- 
son, and he do not show that he came lawfully by the same, he 
is to pay the value of the article, and not exceeding 
Maliciohs injuries of a like nature, but without proof of an 
^intent to steal, to any such article, or to a wall, subjects the 
offender to pay the amount of the injury done and 5/. penalty; 
and for a second oflbnce, imprisonment for a year; and for any 
subsequent offence, the adcytional punishment of whipping, {x) 
For small wilful or malicious injuries to fences, not exceeding 
5/. damages, the summary remedy before a justice is provided 
by the same act, but which does not apply to a case of merely 

(r) 7 Taunt, S9. Cli. Pr. 29, 30; 5 Taunt. 1G7; 1 B. & 

(«; Rob. Gavelkind. Aid. 428 ; 3 Thomas's Co. Lit. Index, tit. 

(0 As to iiu'rlosurcs of parts of a waste Boundaries, 
and to whom they belong, see post, under (r) 7 & 8 Geo. 4, c. 29. s. 40. 

Tenure, (y) Id. s. 41, 

(u) See post, chap, viii., and 1 Mad. (s) Id. c. 30, s. 23. 
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carrying a\vay part of a fence, bu| only to the party damaging 
the same.(r>/) 


Navigable Rivers, Creeks and Canals, Quftys, Docks 
and Wharfs^ It is important to have an accurate knowledge 
of the nature of tliese, and the rights therein, as well regarding 
the liability to the poor rates and the criminal law, as also 
respecting other incidents. As respects the poor rate, if the 
interest be merely in the nai'igaiion of the ilver, creek or canal, 
without any exclusive interest in the soil, then no poor rate can 
be imposed upon the ])roprietor of the navigation, however 
profitable; but if he also have a substantial interest in the 
soil or land, over which the water passes, so that he might 
maintain it is otherwise; the former is a mere case- 
ment and incorporeal right, the latter an interest in the land, 
and as such rateable ;(r) and when rateable, is to be at a sum 
whicli, if let, a tenant would give per annum as rent.^/) In 
tlie case of docks and wharfs, the owner and occuj)ier necessa- 
rily are in possession of land, and consequently they arc rato 
able at their annual value, thus improved and increased by the 
mode of occupation, (c) So also any lands or l)uildings occu- 
pied hy a canal company are rateable.!,/*) It is not a legal 
])resuniption, that tlie ow ners on each side of a natHgahlc river 
are entitled to the soil of tlie bed of the river to tlie cen- 
tre, (g) tbongb it may be so in a river not navigable. (/O The 
rights to dock dues, tolls, &c. are frequently regulated by 
particular statutes, and in that case there is no common law 
right to be implied to receive other remuneration thauihat pre- 
scriheil, how ever reasonable. (/} So most canals arc under mo- 
dern acts placed under the management of companies of adven- 
turers, and who frequently have pow er to widen and ddeperi the 
same, even after it has been completed, (jf ) The liability to re- 
pair the banks of a river is affected by the same rules as relate 
to sea w^alls and hanks, {k) In general, commissioners of 


(«) Rtxv. IJarpt r, I U, 223. 

(/>) As to finals ill gomTiil, st.‘C Dean 
'I’ucker on I’rade, 116, 117 ; 2 Cliit. Com. 
L.13 J' ; Kq. Dig. tit. Canals, aiul ante, ; 

as to votinf^. SometiiiU's ilie ^•llarL*s in 
a canal are expressly declared to be ptir- 
sonal projicrtv, but still the property may 
be considered as locally arising in the 
county or diocesC in wliirli the canal lies, 
and tliercfore if a sliarcholder die, a pro- 
bate {/ranted by the bishop of tlial tlioci’sc 
will he proper, Ex purtt Horne, 7 Bar. 6: 
C. 632. 

(r) 9 Bar. Ik C. 0;^, 111, 8 jO ; 3 D. & 
Adol. 139. 


V) I 932, 933. 

ic)»l T. H. 219; 5 M. N S. 394; 
Burn’s J., Boor, 93 to 101. 

if) 1 -St Aid. 263, 289; 5 Bar. fie 
C. 473. 

(g) Ante, 191 ; 4 Burr. 2163; Hex v. 
Smith, 2 Doiigl. 411 ; because a right to 
corporeal prc»perty cannot be prescribed lor, 
or be uppendunttn' rqipui tenant, unic, 134. 
(//) 4 Burr. 2163, ante, 19J. 

(O 8 Bar. N* C. 42. 

(/) 7 Bar. ix C. 722. 

(fe) Pobt, l99 ; Co. J3t, 33,1; 3 Tho- 
mas’s Co. Lit. 236, note K. 
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(!!fAl\ iV. 
I. TllCJIl'lh 

TO Hi Al. 
HmO!’! I: 1 y . 


jiijD* 

1 i03. 


sewers and owners of can/^ls merely liavc jurisdiction over 
them, and not possession, ' and therefore commissioners of 
sewers caipiot sustain an action of trespass for any su])posed 
injury to a sewer or watercourse. (/) 

Witli respect to ojfcttrcs of a pithlic nature to navigable 
rivers, it has been lieldj that though an erection for pleasure, 
whim or caprice, wdiich interferes in the least degree with a 
public right of jiassage, is an indictable nuisance; yet if it be 
erected and continually applied for the ])Lirposes of trade 
and von/mcrcc to an extent beneficial to the interest of the 
country generally, it is a justifiable erection, and not a nui- 
sance. (///) Kill to divert a part of a navigable river, wdiereby 
the eurreiit is so weakened as not conveniently to carry along 
the same vessels of the same burthen as before, is indictable.(?/) 
7\iid the right of fishing therein is subservient to the right of 
navigation, (o) However, the owner of a vessel sunk by acci- 
dent in such river is not indictable for not removing it; {p) 
tlioiigli he is bound to place a buoy there to prevent mischief, (/y) 
The stealing any goods (h merchandize in any vessel, barge 
or boat, in any port of entry or discharge, or upon any naviga- 
ble river or canal, or in any creek belonging to or communicating 
therewith, or from any dock, wharf or quay adjacent to such 
])ort, river, canal or creek,” is particularly punishable, and con- 
sequently the particular description of those places may fre- 
([uently become material, (r) The repealed act 22 Geo. c.45, 
was confined to the stealing such goods as were unnally lodged 
in ships or on wdiarfs and quays, (.9) and it has been suggested 
that thc^iyame decision would aflect the present act,(0 und it 
was considered that stealing goods from a vessel aground in a 
dock, in a creek or river, would hot be within the former act.(/0 


aa. Jin(i^c>.(< ) 33. Bridges. Tliese may be public or private property, and 

though a bridge built by a private individual may have been 
dedicated to the public, yet, subject to the use of it by the 
public, the right to the soil on wdiich it stands, and the matc- 


(/) ‘j .1. 15. JMuort', t)6<) ; 8 Jiar. 6 l C. 
42 , miic. 

(m) 6 Uar. & C. SiOo ; Lord "JVntercU n, 
r/i'.si:.; SCO WellLelovcd, in liis Treatin' oii^ 
Highways, p. 449, ainl 2 Stark. H. 511 ;* 
bill seo*l JL & Adolp. 441. 871. 

(n) Hawk. c. 75, s, 1 1 ; l>ul sec 1 13. 
tS. Adolj). 874. 

(a) 1 Caiiipl). 517. 

(p) 2 Ksp. K. 675. 

{•/) I Ci.mjib. 515. 


(r) 7 & 8 Of‘o. 4, c. 29, s. 17. 

(s) Fosti 79 ; 1 Leacii, 52 ; 2 East’s 
P. C. 647. 

(t) 3 Burn’s J., Larcen^lt, 577, sed 
f/ttwre Lcacb, 841, and Col Iyer’s Statutes. 
338; Fust. 77. 

(u) Leach, 35V ; but the present act 
contains the words ** in any creek, &c.” 

(r) Sec in general, Horn’s J., Bridges ; 
ChiUy's ('oil. Stat. Bridges. 
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rials of wliich it has ]>e(‘n ('onstiTU‘letl, may still be in a private ' 
iiidiviclual, so that he might siLsU?iii ejectment for the soil, or 
trespass for other injury. (aO The maliciously pulling clown or ’ 
clesti oying, or injuring, witli intent to rcntlcM* clange/oiis or ini- 
]>a.ssable, any public bridge, is felony, t^’anspovtable lor life or 
seven years, or in)pnsoiiment not o:^cceding four years, and 
whij)ping; ( // ) ancf other inferior wilful or malicdous injiiri(‘s aic 
punishable siumiLirily before one justice, and o/. penaliV;(:) 
and different injuries to the materials of a bi icjge, in tbe nature* 
of larceny, would be punishable under the Larceny Act, 7 S: 

<S Geo. 4<, c, ‘i9. 

• dl. Sda Banks and }Valls, 'Fhe shore l>c(wc‘cn bigh and 
low water mark usually belongs to tbe lord of tl)e adjacent 
manor, as owner of the waste and oilier }n*oj)erty not apjiro- 
pviated to indivicliuds, and he may maintain trespass for digging 
or taking gravel or stones or other materials from that part 
the shore, (7 j) and the* owner may siijiport trespass against 
sons ])assing with machines over tlie beach to bathe, without In* 
leave. (/>) The owuctr of land adjoining the sea-shore may legalls 
erect a groin to protect the same from the inioad of (he w,, 
though Iu=; may thereby vender it necessary for his neighijour t(i 
do tlie like;(c) though lie could not legally do so their oi in a 
r/rcr, so as to change the usual course of tlie water and llirow 
it ill a new direction upon his neighbour’s land, and ibeivliy 
occasion deluviiun.(e) If an individual sillier particukir loss 
by an individual or corporation omitting to repair sea walls, in 
pursuance of a grant from the crown, or in rcsjiect of any otlun 
liability, he may sustain an action, (c/) and the iiisuflicicncy of tin* 
corporate funds would not afford any defence, (c) and aUhongli 
if the damage were wholly attributable to a pctculiarly high tide*, 
or llie act of God, that would be a dg^ence, it would be otlier- 
wise if the sea wall or bank were at the time in decay, and pro- 
bably the damage? was partly atti*ibntablc to that cause, ic) 

It has been finally settled in the House of I.ords, that land 
not suddenlii derelict, but formed by alluvion of tlie sea, ih:i}cr~ 


(i) () East, 134; 2 Inst. sec fiir- 

thcr, IJnrii’s J., liridgfts. 

(;»/) 7 (joo. 4, c. 30, s. 13 ; and see 
other particolfir provisions, 2 Russ. 17, 
10, n. 

(-) Itl. s. 2L 

(n; See in |;(;nc r:d, 1 ’i'luMnas’s (!o. Lit. 
■17, in notes; Id. Index, lit. “ Juris .^la- 
ris,'’ and tit. “ AVa.” 

(//) 3 13. iv Aid, JGU ; 2 IL Adolp. 23(); 


St) held in 1 hat case, tboufili the t only 
relates to the aduiis.sibil!lv of witiu'-'-ses, 
(f) a Bar. C, 333 ; 3 t\ ils. Sli. 
233; 1 i)t)w’s Hep. J7» ; 1 Sim. tN Sin. 
190 : 2 Bur. tSc C. OtO, fu)st. See 1 B. cV 
Adolp. 874, 888. 

(d) 3 Bii)^. 911 tt) 91.3; (-o. 1/n 

33, 34; 3 'TliomasN C.'o. Lil. 23(1; iti. 
note F. 

(r) Id. ihitl ; 1 Bar. SC. 477. 


: UAL, IV. 

1. Uui I! 1 s 
1 U li) V ( 

l V. 


. a li.nii;-. 
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RIGHTS TO REAL PKOPERTY, 

CHAIMV. ccpiible in progress, belorlgs to the owner of the adjoining 
T^iiirAL demesne lands, and not to* the crown, (y*) But if there be a 

PnotM-RTv. sudden derelict of land, the latter belongs to the king. (/) 
Fishing inVthe open sea, or in any arm thereof, is of common 
right, and therefore it \!^ould be idle and improper to claim the 
right by prescription or custom, (g*) But t\\e exclusive right 
to fish may be prescribed for. (//) 

35. Ports and 35. Vorts and Harbours are in general more matter of pub- 
harbours, (i) fie than of private coticcm. It has been held that if a party 
bound to repair the same omit doing so, a third person, injured 
by the neglect, must request him to repair, before he can le- 
gally do so himself. (J{) Frequently, by modern acts, ports and 
harbours are vested by act of parliament in certain persons 
incorporated and invested with certain privileges ; and in that 
case the statute usually prescribes and limits the rights and 
duties relating to the management of such port or harbour. (0 

36, Light-housesy BcaconSy and Sea-marls, The power of 
erecting these w^as originally vested in the king ; (w) but at pre- 
sent the erection of light-houses, and other establishments of 
tlie same nature, usually take place under the authority of 
acts of parliament. The principal act is the 8 Eliz. c. ITI, which 
delegates general and extensive pow’ers to the Trinity House, (o) 
The exhibiting any false light or signal, with intent to bring a 
ship into danger, is punishable capitally. (/>) The other regu- 
lations in that act, and in 7 & 8 Geo. 4, c. 59, against larceny, 
would extend to these as to other ‘‘ bnildinga^" not particularly 
named. 

37. llighways and Turnpike Roads are principally of public, 
but very frequently also^f private concern, excepting that in 
general, subject to the right of way, the prestunption is, that 
the soil, mines, and trees, belong to the owner of the adjacent 
land, whether freehold or copyhold, ex utrdque parte, usque ad 


57. Higliwa^'S 
and turnpike 
roads, (ty ) 


36. T.iglit- 
bonscs, boa- 
cons, and Sca- 
nia rJvs. (w) 


(y‘) 5 Bar. & 91 ; 5 Biiifi. 165; and 

see Scultcs on Aejuatic ; 1 Tho- 

ijjas’s Co. Lit. 17, in note. 

(^) VVillcs, 268; <2 Bos. & Pul. 472. 
(A) 4 T. K. 459. 

(i) See in general Hale Dc Port Mar.; 
1 Hargreavc, 46, 75; 2 Chit. Com. L. 2 
to 52 j 1 Tiioinas, Co. Lit. 47,48, in notes. 

(/c) 2 Bar. 6c Cres. 302 ; 2 Dow. Rjr. 
5 .^) 0 . 

(/) 8 Bar. & Cre*. 42. 


(m) See in general 2 Chit. Com. L. .33 
to 46 ; Burn's j., Sbi}>si 1 B. 6c Adolp. 
.509. 

(n) 4 Inst. 148; 12 Co. 13; 4 M. & S. 
291. 

(a) See 2 Chit. Com. L. 34, 35. 

(p) 7 & 8 Geo. 4, c, 30, s. 11, 

{q) See in general Burn’s J., Highway; 
Chit, Col. Stat. Highway, with notes; 3 
Crim. L. 127, &:c. 
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filum vice, (r) unless where a road been set out over a waste 
under an inclosure act ; (.v) and when the owner of the adjacent 
land is entitled to the soil of the road, he may support trespass 
or ejectment for any injury to the soil, or for an oust4r. (<) If 
the highway be not thirty feet wide, two or more justices may 
order it to be widened, and to take fojr that purpose adjacent 
land, but not so as to pull down any house or building, or to 
take away the ground of any garden, park, paddock, court or 
yard ; and for which compensation is to be agreed or assessed 
by a jury, and paid, before the land can be taken. (//) All in- 
juries to any highway are public nuisances at common latv, and 
in general indictable as such ; (.r) such as tlie common practice 
of.ploughing up a public footpath across an arable field, (y) 
suffering adjacent ditches to be foul, or trees to grow over ; ( 2 ) 
and it seems clear that any person might justify lopping such 
trees so far as to avoid the nuisance, {a) But these and other 
nuisances arc by the Highway and "J'urnpike Acts removeable 
or punisliable by summary proceedings : and in general notice 
is required to (he occupier himself to remove the nuisance, 
before another person can interfere. (/>) Mere temporary ob- 
structions are not indictable w hen absolutely necessary ; but if 
otherw^ise, they are so. (c) Tlius the erecting a scaffold to 
repair a bouse to a reasonable extent, or the unloading a cart 
or waggon, and the elelivery of any large articles, as casks of 
liquor, if done w itli as little delay as possible, arc lawdul ; though 
if an unreasonable time were employed in the operation, they 
would become nuisances, (e) And on repairing or rebuilding 
a bouse, care must be taken that the incroacliment on the high- 
w ay be not unreasonable, {d) And a timber merchcint, although 
only occasionally cutting logs of w^ood in the street, and which he 
could not otherwise convey into his premises, would not be ex- 
cused by the necessity wliich, in chusing the situation, he himself 
created ; {e) but the removing them promptly, and not suffering 
them to remain on the highway an unreasonable time, would 
excuse him. {f) So if stagecoaches, carts, or other carriages, 


(r) Ante, 195, 7 B. & Cres. 501; 

^2 Stra. 101^ ; 1 Burr. 1 15; 9 B. C. 
95, 111; 5 Bla. C. -113; 4 4-18; 

i2 Hen. B. b27 ; 11 East, 51 ; 2 Stark. R. 
46 ; 7 I'uuiit. 39; 11 IVicc, 736 ; hut that 
presumption must not ahvavs he relied 
upon, and other evidence should, if possi- 
ble, be adduced, Holt, C. N. 1*. 463. 

(s) AniCf 19b,n,(g) ; but see 11 Price, 
736. 

(i) Supra, note (r). 

(u) 13 Geo, 3, C.78, s. 16. 

(i) Hawk, c, 76, s. 48. 


(y) 3 Campb. 226. 

( 2 ) Hawk. c. 76, s. 50; Burn’s J., 
Highways, Xlll. 9. 

(a) Id. 

, (5) Sec Highway Act, 13 Geo. 3, c. 78, 
s, 6 to 11, Jo, 14, 63; and see Turnpike 
Act, 3 Geo. 4, c. 126, a. 113, 114, 116, 
117. 

(c) 3 Cariipb. 231. 

(il) 1 Bos.& P. 407. 

(e) 3 Campb. 2.30 ; 2 Roll. Abr. 137. 
{/) Id, ib. ; Bae, Ah. Highway, E. 
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I. Rights 
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(iJAP. IV. 
I. Ku'.iiis 
TO llj.Af. 
l*ltO)>l II 'I V. 


‘ 'I'nll- iidviM's 
Ini ii|)il\i‘ 

;ilnl 


:>9. Kail I (tails, 

ivagnojj roail.s, 
InicJvs, ivc. 


ply or be kept an unrcaj|)nable time in a public street, the 
ovyner may b(^ indicted, (g) And public exhibitions in a street, 
occasioning' a large concourse of ]>cople there, would be in- 
dictable. But a mere transitory obstruction, as distributing 
hand-bills in a public highway, is not illegal. (?) Nor is it in- 
dictable to build a liou.se higher tlian before, whereby tlie street 
becomes (y) But the.se and other matter.s of the like 

nature are now' usually regulatc*d by particular local act.s, as in 
those relating to the metropolis. Offences of a criiniinil nature 
to highways and turnpike roads, are in general punislialile 
under the particular ])rovisions of the general Highway or 
Tiirnj)ike Acts or local acts. A sin((lf nuisance occasioned by 
an act producing greu/ ])nblic benefit may be excused. (/*) 

vJ<S. 'J oil- 1, OK, sea, Tanquhe Gates, and M cl^Iiln^ j'.nifincs. 
These are a description of corporeal projierly fixed to the 
realty, as the jilaces and means of securing the rec(‘i[)t of tlu^ 
principal proiierty, wliich is Ineorporeal, viz, tolls and pcualtics 
lor their nonpayment. The.se are usualiy regulatcal aiul piat- 
lected by the general higinvay (/) or luni]>ikc acts {jn) or b) h;cal 
acts. The occuiialion of them doiis not create a settlement, {in) 
'riic interest in these is usually vesical in the trustees of the turn- 
pike roads, or the niovtgagec of tlie toil aiid tvill-liouses ; and 
if tlic trustees should have no ])o\ver under their local act to 
mortgage the toll-houses, they being trustees for the public, 
will not be estopped from disputing their power to mortgage, 
and may therefore support ejectment against their own mort- 
gagee. {n) 

Criminal injuries to these are punishable inulcr tlu* 7 ik 8 
Cjreo. d, c. dO, s. I f, wliich enacts that if any person .shall mali- 
ciously j-hrow down, level, or otherwise destroy, in whole oi in 
])art, any turnpike gate, or any wall, cliains, rail, post, bar, or 
other fence belonging to any turnpike gate legally erected, or 
any house, building, or weighing engine, legally erected, he 
shall be guilty of a misdemeanor, and punished accordingly. 

;jJ). Rail Roads, ^:c. arc highw'ays to he used in the particu- 
lar manner in which railways are to be used, and .subject to the 
statutes under which they may have been constructed. ( 7 /) 

(g) 6 East, W ; :5 (’ampb. 221. • (m) S Geo. 1. c. 126. 

(^/i) 1 Vent. l69 ; 1 Mod. 76; Kac. (r<) 2 lenn Jtep, i71. 

Al). Nuisance. (,>) Sec in general Tuclcv on IV.uir, 

(0 1 Unrr. .M6. 116, 117; 2 Cliit. Cum. L. J.i.i, 136; 

(./ ) 1 Ld. Haym. 7:)7. Sf U. Aid, 616 ; 10 Ve.s. 92. 

ik) Ante, J9d, notec^iO; but see 1 13. {p) 2 B. N AM. 616. See 1 B. cS 

N A(lolj). <111. Adoln. 111. 

{ /) 13 Geo. 3, c. 73. 
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Waggon ways and trucks are particupirly named in the INlalicious 
Injury Act, 7 & 8 Geo. 4, c. 30 ;(^) and the J^lth section of the 
same act would extend to any wilful or malicious iyury to a 
rail road; and injuries in the nature of larceny to the iron, or 
otlier materials of a rail way, would constitute oflences against 
tlie 7 & 8 Geo. 4, c. ^9, sect. 44. 


II. Incorpori'.al Heal Property is so termed, because it 
Inis no “ corpus,^' and is not tangible or visible, nor is the 
object of the senses, but itself exists only in legal contempla- 
tiim ; though it may something substantial and l>eneti-" 

cia! to the ovviuu', as in the instance of the right to tithes, and 
in that respect it is j)rincipally distinguished from corporeal 
real pro])erty, such as land and houses. I'he corporeal pro- 
perty is the land itself ; the incorporeal is merely the right to 
have some part only of the produce or benefit of such corporeal 
property, or to exercise a right, or have an caftcmvnt or privi- 
lege or advantage over or out of it. The possession of corpo- 
real jiroperty, as liouses and lands, is capable of actual and 
visible delivery and transfer, and is, tbereforo, said to lie /// 
/ircr?/ (meaning delivery of seisin) or possession. Whereas 
incorporeal pro})crty is incapable of actual possession, and 
passes by the mere decal of grant, and is, therefore;, said to 
//c 7ft grant, (s) Such as advowsons, tithes, commons, ways, 
rents, ^:c. which, together with all other freehold vasetnenl.s^ 
liuist be granted hy deed^ and pass })y the execution ^of siicli 
deed, without any actual or supposed delivery of any thing 
tangible. (/) The instance of an advowson well illustrates the 
nature of an incorporeal hereditament. It is not itself the 
bodily possession of the church and its appendages, but is 
merely the right to give some other man a title to such bodily 
possession. It is not ajw.v hahendi but ^ jus disjjonendl. The 
viglit of advowson is not the object of the sight or toucli, and 


(/j) Sect. 6. 

(r) See division of subject, ante, 145 to 
1 oO. 

(s) Co. Lit. 9, 172 ; Com, Dig. Grant. 
)R»t incorporeal hereditamenls will pass 
b^ other kinds of conveyances ibaii mere 
grants, as by bargain and sale, Cro. Kl. 
Kid, covenant to stand seised, 4 Com. 
Dig. IJd ; or lease and release, Id. ib. 
1 if}. 

(0 Id. ij)id,;; 2 nia. C. 31 i, 310. A 


lease for any number of years of /ami may 
even, since the statute against frauds, be 
created by writing signed by tlie lessor ; 
but a lease for years of an incorporeal 
thing (as a several fishery in the arm of 
the sea or navigable river) can only be 
made by lease under seat, 5 I3ar. A' Cre.s. 
87’). So a lease of Lithes must be by 
deed, or the lessor is still rateable, 4 
AJun. Ky. i'.H ; 9 13. A. Cres. 479. 


CHAU. IV. 

1 . 

ro Hi Ai. 
Ihiori a j V . 


11 . 

ri’Dj'jjn v.( r) 

J . .1 li'litu’d, and 
in what res j tec Is 
it dillers from 
corporeal r< .i! 
properl ^ , aia! 
al^e from pi r- 
sonalty . 
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CHAP. IV. 
I. Rights 
TO Real 
PROPEI ffv.- 


yet it perpetually exists in |r.he mind’s eye and in contemplation 
of law. It cannot be delivered from man to man by any visible 
bodily transfer, nor can corporeal possession be had of it by 
the owneV, for the latter exclusively belongs not to the patron 
but' to the person whom he has a right to present. The 
patronage can, therefore, be only transferred by operation of 
law and grant under seaL(w) The right of advowson, entitling 
the owner to present to the church, when vacant, an ecclesias- 
tical relative or friend, and reward merit, is of high estimation, 
and saleable for large sums of money, but the possession of 
such right can never legally produce pecuniary advantage to 
its owner, as he cannot sell the next presentation without being 
guilty of simony when the church is either vacant, or the 
incumbent in extremis ;{x) though a sale of the next presenta- 
tion, the church being then full, is valid, (y) 

There are several circumstances in which at common law, 
and also by statute, incorporeal hereditaments differ materially 
from corporeal real property and also from personalty, and j^V.y^ 
as respects their creation and the modes of transfer, and the 
evidence of title. Corporeal real property, before the statute 
against frauds, passed by verbal feoffment and livery of 
seisin possession ; whereas a deed of grant was always at 
common law and still is essential to the creatiorli or transfer of 
a freehold interest in any incorporeal hereditament or ease- 
ments, and consequently in general a mere verbal or written 
authority, not under seal, to present to a living, or to use a 
right of common or way, or other easement, passes no substan- 
tial permanent right or interest, but is at most a mere license or 
excuse, in general revocable at will, {z) Again : a right to 
or interest in real property corporeal cannot be claimed by 
grant cr by prescription, which supposes it, but must be 
claimed by sixty yehrs’ exclu.sive seisin^ or by feoffment, or by 
lease and release, or covenant to stand seised, ; whereas 
as regards incorporeal real property, it must always have been 
claimed by custom, or by express or supposed grant, or by 


(u) 2 Bla. C, 21, 22 ; note, it is there 
statetl that an advowson may pass by 
verbal grant, but that position is clearly 
erroneous, Co. Lit. 9 ; 1 Saund. 

(x) Cro. I'Ah. 68.5 ; 19 Via. Ab. 458 j 
a I5lii. R. 105a. 

(y) 3 Cru. Dig. 33. 

(s) 5 Bar. & Cres. 221 to 875 ; 8 Bar. 
& Cres. ^193; 4 Efi.st, 107; 9 Bar. 6c 
Cres. 479. It has been well observed, 
that it is singular how in the teeth of 
the statute against frauds, U9 Car. 2, c. 3, 


s. 1 & 4, it has been helcl that a parol 
license or agreen)ent may still create a 
perfect riiiht to enjoy an c'asenient.. See 
Sugden, Vend. 6c P. 8th ed. 7.S, referring 
to Sayc*r's Rep. :> ; 8 liast, .SOB, &c. It 
is equally singular that it shouhl have 
been settled, that a inert* deposit of deeds, 
without even a written memorandum, 
shall create an equitable tnortgnoe, and 
consequently in elfect a substantial inte- 
rest in land without writing. 
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prescription, which supposes such grant ; or now, under the 
important recent act, by alleging the continued enjoyment of the TO Hi. At. 
right of common, wAy, watercourse, use of the water, ancient 
lights, or other easements, (except tithes, rents, and*^services) 
for one of the periods mentioned in the act, viz. sixty, forty, 
thirty, or twenty year’s, according to the subject-matter claimed 
and other circumstances. («) 

Incorporeal hereditaments differ also from corporeal in respect 
of many of their incidents, privileges, and liabilities. In general, 
no incorporeal hereditament or mere easement, however valu- 
able, (excepting rents-charge, (/>) tithes, and tolls of fairs and 
markets,) (c) give no right to vote in an election of a representa- 
tive in parliament. 

Nor are the same rateable to the relief of the poor ; and it is 
only under the express terms of 48 Eliz. c. 2, s. 1, that they can 
be so rated, as in the instance of tithes impropriale : and pro- 
portion of tithes and mere rights of common or way are not rate- 
able. {d) 

Some incorporeal hereditaments are capable of being ex- 
tended under an e/egit the same as corporeal property, as for 
instance a rent-charge, (e) But not a rent-seck, (y*) nor an 
advowsori in gross, (^g') 

In general, also, incorporeal property having ito corpus, and 
not being the object of touch or force, the remedies are peculiar; 
and ejectment, trespass, and trover are inapplicable, unless ex- 
pressly given by particular statute, as in the case of ejectment 
for tithes, (h) 

VVlth respect to tenure, and the modes of acquiring incorpo- 
real hereditaments, many of t^ein may, like corporeal real pro- 
perty, be of copyhold tenure. Thus, a fair or a market ap- 
pendant to a manor may be granted by copy of court roll. (?) 

So tithes, &c., when the custom will waitrant ; (k) and many 
incorporeal things may pass by themselves without land, and 
without any relation to land, by copy of the court roll.(/) 

The rights to most incorporeal real hereditaments descend 
from ancestor to heir the same as corporeal real property, in 
which respect they differ from personalty, which upon the death 


(a) 2 & 3 W. 4, c. 71 ; see more fully 
pasty tit. Prescription and Custom, 

(b) If duly registered under 3 Geo. 
3, c. 24. 

(c) See Wordsworth, Elections, 29. 

(d) 9 Bar. & Cres. 827 ; Burn's J., 
Poor, 68, 83 ; see exceptions, ante, 181» 2. 

(e) Gilb. Ex. 39; Moor, 32. 


( f) Cro. Eliz, 656. 

(ff) Gilb. Ex. 39. 

(h) 2 Stra. 834 ; Ld. Raym. 191 ; 52 
H. 8, c. 7; Adams’ Eject. 18. 

(0 WilJes, 324. 

(k) Id. ibid. 

(0 Id. ibid. 
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CHAP. iv. of the ownW pass to the executor or administrator for the be- 
^lo^RLAr creditors or legatees,, <Ji* next of kin. There is one 

PitopKKTY*, Exception to this rule as regards an advbwson, when the 
executor^ may be entitled to present, and n6t his heir, as in the 
casiS of an advowson appendant to a manor where the lord dies 
leaving the church vacant, (m) So with respect to tithes, there 
" Cf^not be an ancient descent, because laymen were formerly in- 
capable of holding them before the dissolution of the monas- 
teries. (w) So a devise of incorporeal real ^tenements or here- 
ditaments must be attested by three witnesses, whereas in the 
case of personalty and copyhold no attestation is required, (o) 
In observing upon the w’^ords “ appendant and appurtenant,” we 
have seen when the different kinds of incorporeal rights to real 
property may with pi^priety be claimed as appendant or appur- 
tehant to particular and what descriptions of corporeal real 
property, (jr;) 

Secondly* Sevc~ Incorporeal hereditaments are of two descriptions, the first 

rai hinds oj 171^ usuallv annexed to, or used and enjoyed with, some particular 

vorpm'eal roil » . i i 

propeidij* corporeal real property, and either essential to or useful in the 
eiyoymcnt thereof, such as ancient w indows, pews, (7) conunons, 
private ways or private watercourses. The second may be 
enumerated rights wholly unconnected with and independent 
of the possession or enjoyment of any real corporeal proj)crty, 
such as advowsons, tithes, offices, dignities, franc) uses, corro- 
dies, pensions, anmdtie$^{r) rents and services, rent-charge, 
rent-seck, quit rents, fee farm rents, rack rent, and corn and 
other rents. 

1. Ancient 1. An ancient windoiv may Tie classed under incorporeal 

( ) hereditgimcnts, for the right to the enjoyment of it may be 


(m) 8 IVnig. 490, 498, 501 j 7 B. & 
Cres. 'roller’s Exec.; sec post, p. 

217. 

(?i) See 2 New R. 491, where a rec- 
tor^’ ill Kent, formerly belonging to one of 
the dissolved nionusteries, having bfH’ii 
granted by lien. 8, to a laynuin^, to be 
holdcn in fee by knight service in capite, 
it was held that the lands and buildings 
thereon were descendible according to the 
custom of gavelkind, but that the tithes 
descended according to the common law. 
See also H, Chi tty on Descents, f^O. 

(o) 29 Car. 2, c. S, s. 5 ; but note, that 
act only names lands and tenements, 
omitting hei'editamsnts” ■ 

( p) Ante, 153 to 158. 

See 2 Bla. C. 2l, It will be ob- 


served that Blackstone singularly lutn- 
tions pews as partaking of personal pro- 
perly, descending by custom. 

(?*) ” Annuities” ii a term now techni- 
cally applicable only to sucli annual pay- 
ments as are not charged upon or issuing 
Out of land, and cannot the. efore be st yled 
incorporeal hereditaments, lliough so statetl 
by Blackstone. 

(s) See in general the cases collected, 
2 Chit. Bl. otli ed. 768, 769, in notes, and 
see 2 Bla. C. 403, and notes. Blackstone 
singularly treats the right to au ancient 
window amongst rights to personal pro- 
perty by occupancy. See fuilhcr, post, 
chap, viii., as to injunctions to prevent 
the obstruction of an ancient liglU, and 
tit* Frescription, 
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defined to be a right to free access i)f light and air over land CiiAr. iv. 
o/* another perjion, adjoining to the building in which the window 
is placed, so as to prevent the owner of such adjacent land" 
from building or using his land so freely as he otherwise might 
have done, and precluding him from so enjoying it as to obstpuct 
in any sensible degree the light or, air from entering through 
such window or other apperture. The uninterrupted permis- 
sion by an owner in fme to his neighbour thus freely to use 
such window for twenty years, at ‘common law, afforded pre- 
sumption of a grant by deed, founded upon adc(|uate consider- 
ation, of the free use of the light and air over the land of tlic 
adjacent owner through such window, (/) and now' by express 
enactment such long enjoyment creates an absolute aiul inde- 
feasible right, so that after the lapse of that time no building 
could legally be erected on the adjacent ground, occasioning 
any sensible diminution of the light and air', unless it can be 
show^ri that the enjoyment originated by a qualified consent or 
agreement, expressly made or given by deed or in writings so 
as to exclude the presumption of an absolute grant; and conse- 
quently, every owner of property adjoining a window that has 
not been erected nearly twenty years, should take care within 
that time either to obstruct it, or have some writing signed by 
tlie owner of .flie window', qualifying liis otherwise perfect 
right. (//) On the other hand, if an ancient window has been 
shut up for more than twenty years, it loses its privilege, as 
that nonuser affords a presumption of a release of the prior 
rig]it.(.r) But' the circumstance of an ancient w^indow having 
been built contrary to the Building Act, affords no defence to 
an action against a private individual for obstriictin;^ it. {y) 

Where the owner of an entire plot of ground builds two or 
more bouses upon it, and afterwards separates the owmersliip 
or occupation, each party taking a part impliedly engages not 
to alter or affect tlie existing state of the buildings, and in tliat 
case even six years, or less, w^ill give as i^erfect a right to the 
free use of a modern window^ as in other cases twenty years 
adverse enjoyment would create. (^r) The remedies for injuries 
to ancient# windows arc abatement <ff the nuisance or by an 

(0 Rut sucli a presumption is excliicled East, 51^, or life of an ecclesiastical per- 
by the custom of London, 3 Swan. 333. son, 4 B. Aid. 579, or a lease for years 
See 1 Blood. 6c JM. 350, as to this custom ; to a tenant, id. ibid., the owner in h e will 
but sec ^‘c3\V.4, c. 71, affecting not be affected. The statute also provides 

such customs. Tor such exceptions. 

(w) 2 & 3 VV. 4, c. 71, s. 3, &c. ; 3 (a) 3 C’anipb. 514. 

Carnpb. See the statute stated folly, 1 Marsh. 110. 

jmtf “ Prescription,’' ‘d\H\ in chap. ix. as to ^ Pnee, 27 ; 1 Lev. 122; 11. & M. 

Limitations, If the use of the window 24; 1 M, & BI. 39(), 400; 2 Saund. 114, 
commenced during a tenancy for life, 11 Ji. 4, 
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I 

.CHAP. IV. at^tion on the case, if the obstruction or other nuisance was 
ro^KEAr committed off the land ot the owner of the window, or by an 
PEpprnTY. ‘^action of trespass, if tfie injury were by fastening a wooden or 
^ other ohbtruction into the owner’s wall window, and the 
Redon might.be repeated even by a reversioner (o) for every 
continuance of the nuisance. But when the right td an ancient 
light is about to be obstructed, the best course is immediately 
to file a bill, and move a Court of Equity for an injunction to 
prevent the erection of the injurious building, (b) Where an 
old house is pulled down wherein were ancient lights, and a 
new one built, the lights in the new house must, it ha^ been said, 
be in the same place, and of the same dimensions, and not more 
in number than the lights in the old house, (c) though it should 
seem on general principles, that a new building on the same scite 
would in general be entitled to the same rights as the former (d) 
It has been h^lcl, that if a building, after having been used 
twenty years as a malthouse, is converted into a dwelling-house, 
it is in its new state entitled only to the same degree of light as 
was necessary to it in its former state, and that the owner of the 
adjoining ground might therefore lawfully erect a wall which 
prevented the admission of sufficient light for domestic pur- 
poses; if what was still admitted wduld have been enough for 
the making of malt, (e) 

2. Pews. g. Pews. The right to sit ia a pew is treated by Blackstone 

as of a personal nature, that may descend by custom immemo- 
rial, without any ecclesiastical concurrence, from ancestor to 
heir ; but it seems clearly to be at least an incorporeal interest 
in real property, {f) It is not an exclusive title to the pew 
itself, as a corporeal real estate, but is a right merely to sit or 
be there at particular times, for the specific purpose of attend- 
ing divine service ; for wliich reason trespass is not sustainable 
against a stranger f6r sitting therein, but’* case is the proper 
remedy ; (g*) though for actually breaking and injuring the 
wood-work of a pew, it has been said that trespass might be 
sustained by the owner against a mere wrong-doer. (A) And 

^ s 

h 

(a) Shadwell v. Hutchinson, 2 B. & Chit. Desc. 259. It appears to descend 
Adolp. 97 j 9 Bar. & CJ. 591 ; I Mood. He or pass l»y alieiidtion of the house, not by 
M. 350. any custom, but of comnion right; and see 

(ft) 2 Russ. R. 121, and post, chap. 2 B. & Adolp. 164, as to the subdivision 
.rf of this right between several occupiers. 

(c) $ Yerp. d46, sed qutere, (g) t f. R. 430 ; 5 B. & Aid. 361 , per 

(d) Ante, 151 ; 1 Canipb. 322;3Campb. Ilolroyd, J. ; 8 B. & C. 294. 

81 ; 2 B. & Adolp. 164. * (ft) 3 Bing. 137, 138 , 2 Roll. R. 140: 

(e) 1 Campb. 322, 323. Palm, 46. 

(/) 3 Inst. 202; 12 Coke, 105 ; H. , 
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an action of trespass for breaking jand entering a chapel and 
destroying the pews will lie at the suit of a perpetual curate of 
an augmented parochial chapelry, even against tli^ chapel 
w’arderi. (i) The right to sit in a particular pew in a church 
arises either from prescription^ as appurtenant to a messuage, and 
which presumes a faculty, or from an actual faculty or grant from 
the ordinary, who has the disposition of all pews de novo, and 
which arc not claimed by prescription, {k) In an action upon 
the case at law for a disturbance of the enjoyment of a pew in 
the body of the church, if the plaintiff claim it by prescription, 
he must state it in the declaration as appurtenant to a messuage 
in the parish. (/) Hut it is said that a pew in the aisle or chan- 
cel of the church may be prescribed for in respect of a house 
out of the parish, ( ///) This prescription may be supported by 
an enjoyment for thirty-six years, and perhaps any time above 
twenty years, (w) But where a pew was claimed as appurtenant 
to an ancient messuage, and it was proved that it had been so 
annexed for thirty years, but that it had no existence before that 
time, it was held that this modern commencement defeated the 
prescriptive claim, (o) In an actidfl against the ordinary the 
plaintiff must allege and prove repairs of the pew. (/>) But a 
possessory right to a pew is sufficient to sustain a suit in the 
Kcclesiastical Court against a mere disturber, (r/) The faculty 
and a prescription, which supposes it, cannot be granted of a 
pew in the body of the church to a man and his heirs, but it 
must be in respect of a messuage within the parish, (r) The 
right to sit in a pew may be apportioned ; and therefore where 
by a faculty reciting that ^1. had applied to have a pew appro- 
priated to him in the parish church in respect of his dw’elling- 
house, a pew vras granted to him and his family for ever, and 
the otvnera and occupiers of the said dwelling-house ; and the 
dwelling-house was afterwards divided into two ; it was held 


(i) 2 Young & J. ?65. 

(/c) Gibbs' Cod. 291 ; seegenorally, as 
to the right to pews, I Phill. E. C. .'Ud ; 
see a declaration stating a faculty, 2 iL &: 
Adulp. 164. • 

(/) 5 IL & Aid. 356 ; 8 B. tfc Cres. 294. 
(w) Forrest. 11. 14, 15 ; 5 B. & A. 36l , 

S. P. 

(n) 1 T. R. 428; 2 & 3 W. 4, c.7l. 
(y) .5 T. R. 296 ; but now see 2 & 3 W. 
4, c. 71. 

(p) 1 Wils. 326 ; 8 B. & C. 280 ; 2 
Man. & R. 318, S. C. ; left’s R. 423 ; 
Tidd, 9 ed. 444. 

(7) 1 Phil. E, C. 316 ; sec further, the 
cases and precedents, Forrest. R. 14 ; 1 

VOL. I. 


Y'oung & J. .583 ; 2 Chit, on Pleading, 
817. note (a) ; Com. Dig. Action on Case 
for Disturbance, A. S. ; 2 Saund. 175, c. d. 
Evidence; see 3 Cainpb. 288; 2 IL & 
Adulp. lti4. I’lie right is described “for 
plaiiuitfand his family, inhabiting a named 
niessuuge with the appurtenances, to have 
the use and benefit of a certain pew in the 
parish church of, &c. to hear and attend 
divine service celebrated therein, as to 
the said messuage and tenements belong- 
ing and appertaining or it may be 
claimed as “ the right and privilege and 
liberty of sitting,” &c. 

(r) 1 T. R. 428; Forrest. R. 14; 5 
B.& C. 1 , ante, 155, note (/c), si/pra, (fe)(/), 
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3. Commons. ( 7 ) 


that the occupier of one offthe two, though constituting a i>eYy 
small part of the original messuage, had some right to the pew, 
and in virtue thereof might maintain an action against a wrong- 
doer. {s) If a feculty for annexing a pew to a messuage has 
been obtained by surprise or undue contrivance, it may be 
revoked, {t) But a sejitence in the Ecclesiastical Court or 
Court of Arches, relative to the right to a pew, is not conclusive 
evidence of the plaintiff’s right in an action for disturbance, 
even between the same parties. (?/) 

3. ( 'ommons. The rights to use these are incorporeal here- 
ditaments, being merely rights to take part of the produce or 
profits of another’s land or water therein, such as to feed cattle, 
to dig turf, to cut wood, to catch fish, or the like, and are there- 
fore principally of four sorts, viz. common of pasture, turbary, 
estovers, or piscary, being no right to the land itself, but merely 
to a part of the produce, to be taken in a certain manner, {y) 
These we have seen are distinguishable from beast-gates, cattle- 
gates, fold-courses, &c. which are exclusive corporeal rights to 
the pasture upon certain Ijftds. ( 2 ) Being incorporeal interests 
not expressly named in the statute 43 Eliz. c. 2, these mere 
rights of common arc not in general directly and eo nomine or 
separately rateable to the poor, though in effect they are so 
rated wlien attached to land, because the land to which they 
are appendant or appurtenant may be rated higher in respect 
of the annual value being increased by the circumstance of 


(s) s n. & Adolp. 164. 

(t) Bull V. Joiu's, 2 Ilagg. Ecc. R. 41 7, 
(i(.) .3 'J\ R. 6.39. 

(a) As to upptMidanls and appnrlen- 
ancf'S, afiic, ln.3; as to rights of common in 
general, see Com. Dig. tit. Common ; IJac. 
Ab. Coriinioii ; Selwjn, N. P. lit. Com. ; 
Sauiid. Hep. Index, tit. Com. The belter 
cvillivatioii, improvement, and reffiilatiou 
of coiniiion fields, wastes, and commons of 
pasture, is offeclcd by 29 Oco, 2, c. .36, 
s. 1, 3l Geo. 2, c. 41, 13 Geo, 3, c. 81; 
and the 38 Geo, 3, c. 65, contains regula- 
tions for preventing the depasluririg of 
forests, commons, and open fields, with 
sheep or lambs alFected with the scab or 
mange. The. general inclosure act, 41 
Geo. 3, c. 109, (amended by 1 &c 2 Geo. 4, 
c. 23,) extends to all commons, which, 
however, is not to operate against the ex- 
press provisions of any local act. See sect. 
44; 1 B. & Aid. 630 ; 3 M. Ac S. 127, 

In general, to sustain a common of pas- 
ture, a i^arty should have land, and not 
merely a house w ithout a Curtilage, 3 T. R.; 


46 ; hut sec 5 Taunt. 244, A copyholder 
must prescribe in the name of tlie lord of 
his manor for common on another manor, 5 
Taunt. 36,5 ; Sauiid. Hep. Index, Common. 
Twenty years* advcr.se exclusion bars the 
right, 2 'raunt. 160; and on the other 
hand, twenty years’ uninterrupted user in 
general gives the right, 2 & 3 W. 4, c. 71. 
As to the right to approve, 2 R. 391 ; 
3 T. R. 44.5 ; 1 Stark. 102 ; Hast. Enip. 
626, 627 ; Thomps. Eni. 453. thiderlhe 
inclosurc act, within what time to appeal 
against allotment decision, 3 M. & S. 127, 
What title t(j an ailotmc.it before award, 
18 Ves. J. 207 ; 2 Bar. & Aid. 171. 

(y) All sorts of common bear a resem- 
blance to common of pasture ; but in one 
respect they go further, common of pas- 
ture being a right only of feeding on the 
herbage of tlie soil ; but common of tur- 
bary and others are a right of 
the VC17 soil itself, 2 Bla, C. '34, 35. 

(c) Ante, 181, 182 ; Roll. Ab. 402 ; 
Cro. Car. 432 ; 7 T. R. 671 ; 1 T. R. 137 ; 
2 T. R. 452 ; 2 Stra. 1084. 
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having the right of common attached to it. (a) But when the 
right of common is of an exclusive nature, as in the case of 
cattle-gates and beast-gates, so as to give the sole or j^xclusive 
right of pasture, it is otherwise : (/>) and as there may exist 
such an exclusive right, it has been held that after verdict a 
declaration in ejectment for land, and also for “ common of 
pasture*' generally, without alleging that it was appendant to 
the land, is sufficient ; (c) though in general ejectment for mere 
right of common of pasture separately is not sustainable : (<i) 
and in general for disturbance of this right case is the proper 
remedy, and not trespass, unless where cattle have been driven 
or chased off the common, (c) In taking a conveyance or 
lease of land, to which a right of common is supposed to be 
attached, care should be observed to ascertain whether the 
right is legally appendant or appurtenant, or whether the pre- 
scriptive right may not have been extinguished by unity of 
seisin ; and if there should be any doubt, then words of cxi)ress 
grant should be introduced into the conveyance or lease, or 
words sufficient to pass a right to all commons used with the 
premises conveyed, {f) In pleading, and in evidence in general, 
twenty years' uninterrupted exercise of the right is at least 
prima facie sufficient, and sixty years’ user is now conclu- 
sive. (^') 

We have seen in a former page that common of pasture 
cannot be claimed in respect of a house alone without land ; (//) 
but it may be in respect of land to which there is no hou.se 
attached ; and therefore where in an action for disturbance of 
plaintiff’s right of common the declaration stated that he w^as 
possessed of a house and so many acres of land, with the 
appurtenances, and by reason thereof ought to have common of 
pasture, &c., it was held that this allegation was divisibje, and 
that proof that the plaintiff was possessed of land only, and 
entitled to the right of common in respect of it, was sufficient 
to entitle him to damages tanto, (i) 

Common of pasture is appendant^ appurtenant, or in ^ross. 
The fourth, pur cause dc vicinage, is not a right of common, 
but merel3^an excuse for a trespass wllen two commons be near 


(а) 9 ]3. & Cres. 827 ; Burn’s J. Poor, 
83, &c. 

(б) 5 East, 480; 1 B. & Cres. 389; 
2 D. & Ry. 651 ; 4 B. & C. 7nO ; 6 D. 6c 
R. 635 ; Burn’s J. Poor, 83 to 88. 

(c) Cus. T. Hard. 127 ; 1 Stra. 54 ; 
Adams’s Inject. 3 ed. 19. 

(d) Id.ib. 

(<;> 2 East, 154;. 3Wils. 279. 


(J) 1 Taunt. 205; Cowlatn- v. Slaik, 
15 East, 108; Wils. 310, 3l9 ; ante, 156. 
157. 

(g') 2 & 3 W. 4, c. 71 ; see further as 
to rights of common. Com. Dig. tit. Corn- 
niou ; Bac. Ab. Common; 2 Bla, C. by 
Cliitty, 32 to 35, in notes. 

(/») Ante, 155 ; but see 5 Taunt, 244. 

(0 2 B. & Aid. 360. 
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to each other, and the cattle of the commoners have been 
accustomed to wander on each, in consequence of there being 
no divisifon fence between. It would not justify one commoner 
turning ot driving his cattle on to the common upon which he 
has no strict right of pasture, and the owner of the soil might 
legally fence one common from the other, and thereby put an 
end to this mere excuse for the trespass. (/:) 

Common appendaniy properly, is a right attached to arable 
land, and is an incident of tenure, and supposed to Imve origi- 
nated in the lord or owner of a manor or waste originally, in 
consideration of certain rents or services, or other value, grant- 
ing out to a freeholder or to copyholders plough land or land 
to plough, and at the same time granting either expressly, but 
generally hnpliedhf and as of common right and necessity, com- 
mon appendant over his remaining wastes and commons, so that 
such grantee mighty v hilst /m corn teas growingy have a place 
to turn out and feed his horses and beasts kept to plough such 
landy and sheep and other cattle kept to manure the same, (/) 
Levancy and couchancy are as incident to common appendant 
as well as to common appurtenant ; that is to say, the occupier 
of the arable land can turn on no more cattle than would be 
proper to till and manure his quantity of arable land, nor more 
than the produce of the land would support in the winter, and 
consequently the number as well as kindoi cattle must be limited, 
with relation to the quantity and nature of his land ; {m) and it 
cannot be for cattle borrowedy unless they be used all the year 
to plough or manure his land, (w) and for that reason this right 
of common is upportionable or severabley and if the land be 
divided ever so often, every little parcel of land is entitled to 
common apjiendant, and it may be claimed even for a yard of 
land, because the aggregate number of cattle that may be le- 
gally turned on would not, by such subdivision, be increased, (p) 
Common appurienant ditfers from appendant in respect of its 
origin, not being necessarily connected with tenure, nor confined 
to arable land, nor to beast of the plough, or for manuring 
land, but may extend to animals not generally commonable, as 
hogs, goats, or the like. * These originated in a graRt by deed, 

» (fc) V. Caue, WilU's, 319. 3^2 ; (»/») 4 Yin. Ah. 583, pi. 65 and per 

Co: Lit. 122 ; 13 Kast, 348 ; 2 WiLs. 269; Willes, C. J. WiJIes, 222, 322 ; 2 Bla. ; as 
2 Woodes. 78 ; 4 Co. 38 ; 2 Mod. lo Uit* nccessit;y foi- land or a curtilage, 5 

(0 Co. Lit. 122, a, per Willcs, C. J. T. K. 46 ; but see 5 "J aunt. 244. 
in Bennett v, Beeve, Willos, 222, 322; 2 (n) Id, ibid.; Wood’s Institutes, 208, 

Bla, C, 32. 'i'be reason is not that the 209. 

tenants their tenure were obliged lo (o) 4 Coke, 37 ; 8 Coke, 79, a; 

plough the lord’s land^, pa' Wiilcs, C. J. Willcs, 222, -522 ; per Taunton, J. in 2 B. 
Willes, 2.30. & AdoIi>h, 168. 
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which might be made by any perspn who had waste or otlier CHAP. IV. 
land to another person, owner of other land, to have his cattle, 
or a particular description of cattle, levant and couciyint upon PROPEiti if. 
his land, upon such waste or other land, at certain seasons of 
the year, or at all times of the year ; and uninterrupted usage 
for upwards of twenty years, during .a tenancy in fee of the 
owner of the waste, will afford sufficient evidence of a corre- 
sponding right. Such an express grant may be made at this 
day. {j}) The intendment is, that no person would make such 
a grant without limit as to the number of cattle, and that he 
would grant it only for such number as w^ould be essential or 
useful for the fair occupation of the grantee’s land, and conse- 
(jyently only for so many of his own cattle as the produce of 
that land in the summer and autumn can keep and maintain in 
the winter, which is the meaning of the term levant and cou- 
chant. Until the quantity of cattle has been fixed by a jury, 
the precise number is uncertain, as more produce may be raised 
in one year than in another, and which is the reason this is 
sometimes, though inaccurately, termed common sans nomhre, 
but still it is certain in its nature, and to be readily ascertained, 
with reference to the quantity and quality of tlie land, and the 
usual produce and number of cattle ordinarily kept upon the 
same during the last twenty years. (7) In a plea, therefore, 
prescribing for common of pasture appurtenant to land, it is 
essential to aver that the cattle were the party’s owhi cattle 
levant and couchant on his land ; (r) and if the claim be for an 
unlimited number, wdtbout these qualifying words, it cannot be 
supported ; (a) and the notion that common without stint can 
exist is exploded. (/) Common appurtenant may be apportioned 
the same as common appendant. {?/) 

Common in gross is a right to turn on for pasture a.certain 
limited number of cattle, and which* may have been made, and 
still maybe, by grant under seal, without regard to tenure or to 
any land of the grantee, and is merely to the grantee and his 
heirs at large, without (qualification, and belongs to his person, 
and is therefore termed in gross. It may be claimed by pre- 
scriptive ri^ht, which supposes an original grant by deed, as by 
a parson of a church, or a sole corporation. It is a separate 
inheritance, entirely distinct from any landed property, and may 
be vested in one who lias not a foot of ground in the manor, (a) 

( /)) 16 East, 116. (jj) Willcs, 232 ; 8 T. R. o96. 

(a) 2 BrownI, lOl ; 1 Ventr. 61 j 6 7 - (t) Id. ibid, overruling wliat is said in 

'IVR. 48 ; 1 B. & Aid. 706 ; Rogcrii v. 2 BJa. C. 34. 

Benstead, Sciwy. N. 1*. tit. Coniniun. («) Ante, 212, note (o) ; 2 B. 6c Adolp. 

(r) 1 Saund. 28,343; 2 Saund. 346, 168. 

n. 1 ; 8 T. K. 326. ( r) 2 Bla. C. 34. 
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and it is never parcel of a^manor. (^) It follows that levancy 
and coiichancy is not essential in the exercise of this right, (z) 
Under t^e old settlement acts, 13 & 14 Car, 2, a right of com- 
mon in gross, as the going of two head of cattle on a common, 
was holden to give a settlement, (a) A fold-course for not ex- 
ceeding 300 sheep m«iy be granted even by the owner to 
another. (If) 

Common appendant and appurtenant are frequently con- 
founded in the books, (c) nor is it necessary in pleading to 
allege in express terms whether the common of pasture be 
appendant, appurtenant, or in gross, for the court will judge of 
it from the nature of the right as otherwise claimed, though the 
word 'pertment is always used in claiming common in respect of 
the occupation of any land, (r/) 

We may here observe, as a general rule, that twenty years’ 
uninterrupted use of a common for a certain description of 
cattle, or in any particular way, will establish a right, if by law a 
grant could have legally been made to the extent of the usage. 

4. Private ivays. With respect to these they must have 
originally been created by grant under seal; but in the absence 
of an express grant they may be established by prescription 
after twenty years’ uninterrupted enjoyment. Such long enjoy- 
ment of a way is now of itself, in general, a sufficient prima facie 
title, and yb//// years is conclusive, unless it be shown that it was 
enjoyed by some consent or agreement expressly made for that 
purpose by deed or writing, and the right may be claimed 
merely by averring and proving such long possession in the 
cases mentioned in the recent act. (f) Here also a purchaser 
or lessee should ascertain the title to the way, and if it be 
doubtful whether the prescrijitive right may not have been de- 
stroyed by unity of seisin or other means, he should require a 
fresh express grant, or at least words sufficient to pass all ways 
theretofore n^cd by the prior occu})iers.(g‘) The word belong- 
ing to” is only synonymous to appurtenant,” and not equivalent 
to the word nsedf and will not pass a way extinguished by 
unity of seisin, unless it be a way of neresbitp, (h) Ir^juries to a 
right of way may in general be remedied by abatement or removal 
of the obstruction, (f) or by action on the case, but not by action 

(y) AVilles, StfS ; 4 Co. 38, a. (e) See in general the full notes of mo- 

(s) ;> raunl. 244; 1 llol. Ah. 401, pi. dern decisions. 2 Bla. Com. 35, 36. 

3 ; Cro. Jac. 27 ; 1 Ld. lUyiu, 726. (/) 2 & 3 W. 4, c. 7t. 

(a) 7 T. H. 67 1. ig) 3 TamU. 24 ; 5 B. & Aid. 830 ; 2 

(ft) I Rol. Ab. 402; Cro. Car. 432; B. & Cits. 100; 2 Dowl, & Hy. 287, S. 
Sir VV. .fones, 375. C. ; 15 East, 108 ; arUtt 156, 1.57. 

(e) Per Willes, C. J. in VVilkV Rep. (ft) I>ecided in K.B. Hil.T. 1833. 

222 and 319. (i) 2 Smith, 9. 

(d) Per W^illes, C. J., WiikV R. 3l9. 
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of ejectment or by trespass, unless in case of assault upon the 
person attempting to use his right of way. 

5. Watercourse. The right to the use of water, wit^ioiit any 
property in the subjacent land, is, wc have seen, a mere incor- 
poreal hereditament, which must be created by express grant 
under seal, or be founded on prescription, which supposes 
an ancient grant, or now, by the recent important act, the 
right may be directly claimed and proved by mere uninter- 
rupted user for twenty or forty years, {i) There is also a 
peculiarity relating to a claim of this nature, viz. that it never 
was destroyed by unity of seisin of the land and water, and of 
the place in respect of which the use* to the water was claimed, 
the law admitting an exception to the general rule on account 
of the uncontroulable nature of water, which will run in its old 
course, in spite of legal fictions or rules, and that the claim 
to water is not strictly by grant or prescription, but c\v jure 
iiatur(c;{l) so that in the case of a watercourse a purchaser 
or lessee need not, as ho should in the case of commons 
or of ways, be solicitous with respect to the title to a natural 
watercourse, which will come to and run from his purchased or 
leased land precisely the same, w^ithout regard to the terms of 
his conveyance. To this rule, however, there may be many 
exceptions, especially where there be many persons claiming or 
likely to claim water from, or the use of water in the same wa- 
tercourse, in which stipulations securing the right* of the pur- 
chaser or lessee should be cautiously introduced. In general, 
the remedies for obstructions or injuries to a watercourse are 
abatement of the nuisance, {ru) or an action on the case.,(w) 

G. Advowson or patronage is the right of presentation to a 
church or ecclesiastical benefice. Advowsons are either ap^ 
pendant or in gross, and arc cither presentative, collative, or 
donative, {p) If appendant to a manor it will pass or be con- 
veyed together with the manor, as an incident and appendant, 
by a conveyance of the manor only, without adding any other 
words, But where the property pf the advowson has been 
once separated from the property of the manor by a legal con- 

(J) St’o ill general, ante, 189 to 19S; (wi) ^ Smith ’sit, 9. 

and 2 Chit. PI. 5 cd. 788 to 799 ; and (n) See several precedents and notes, 

Bla. Com. 14, 90, 403, n. (7) ; 3 Id. 218. 2 Chit. Pl.,.5 cd. 788 to 799. 

(ky 2 6t 3 W.4, c.7l,s. 2, &c. («) Ante, i:iO, 103, 164. 

(0 1 Bos. & Pul. 374; see Vin. Ah. Ex- (p) 2 Bla. C. 29. 

tinguishinent, C. ; Poph. 160; Lulcli, (9). Co, Lit. 307. 

163 ; 3 Bulstr. 340. 
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veyapce, it is called an advowson in gross or at large, and never 
can be appendant again, but is for the future annexed to the 
person of its owner, and not to his manor or lands; (r) and an 
advowson in gross cannot be extended under an elegit. (s) The 
right of presentation is the right to offer a clerk to the bishop 
to be instituted to a church, (t) All persons seised in fee, in 
tail, or for life, or possessed for a term of years of a manor to 
which an advowson is appendant, or of an advowson in gross, 
may present to a church when vacant. Although this is a right 
considered of great value as a provision for relations, a pledge 
of friendship, or, what is its true use and object, the reward of 
learning and virtue, yet the continued possession of it, and the 
actual presentment of the clerk never yield any lucrative benefit 
to the owner, as the law has provided that the exercise of this 
right must be perfectly gratuitous. The advowson itself is 
valuable and saleable, but not the presentation when the living 
is void ; (if) therefore the mortgagor shall nominate when the 
church is vacant, though the advowson has been mortgaged 
in fee, and though the legal right to present is transferred 
to the mortgagee, yet as he can derive no advantage from 
the presentation (which must be gratuitous) in reduction of his 
debt, (a) for which he could account, a court of equity will 
compel the mortgagee to present the nominee of the mort- 
gagor. (y) So though the assignees of a bankrupt may sell the 
advowson, yet if the church be void at the time of the sale, the 
bankrupt himself must present the clerk ; (z) and if an advowson 
is sold when the church is void, tlie grantee cannot have the 
benefit of the next presentation, and it has been doubted whe- 
tlier tlvG wliole grant is not void, (a) though probably there 
would be no objection to the grant of an advowson though the 
church is vacant, if the next presentation be expressly reserved 
by the grantor ; especially as it has been decided that a con- 
veyance of an advowson, thougli void for the next presentation, 
yet may be good for the remaining interest when it can be fairly 
separated from the objectionable part, (b) And it has been 
recently lield in the House of Lords that the sale of a next 
presentation, the incumbent being in extremis^ within the know- 

(r) Gilb. Kxfc. • (v) 2Vern.401 ; Com. R. 343; 3Atk, 

(s) Gilb.' Exoc. Sy it tben passes in a 559 ; Owlmi, 49. 

will unilt'i’ tlif 'vuVd “ tcneiueiils/’ 4 Bin^, (z) JMirehouse, 15C. 

SJ93; but not under ilio word ** lamisP (a) Cro. Eliz. 811 ; 3 Burr. 1310; 

ante, 151, 15.‘>. Bla. Rep. 49i2, 1051 ; 2 VVils. 174; Amb. 

(0 ^wte,15();C«.Lit.l2(), a; 3Ci*uise,3. 268. 

(u) 1 lA*on, 205; ante, 160. (3) 5 'I'aunt. 727 ; 1 Marsh. 292. 

(x) 3 Aik. .399; Mircliouse, Adv. luO. 
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ledfife of both contracting parties, but without the privity or CHAP. IV. 
with a view to the nomination of the particular clerk, is not Real 
void on the ground of simony, (c) An advowson i/ fee in Pkqpkrty. 
gross is assets in the hands of the heir, for he might sell 
such advowson. (rf) But it is not extendable under d^n 
because a moiety cannot be set out, nor can it be valued at any 
certain rent towards payment of the debt, (e) He who has an 
advowson or right of patronage in fee may by deed transfer every 
species of interest out of it, {viz,) in fee, in tail, for life, for years, 
or may grant one or more presentations. The right of pre- 
sentation descends by course of inheritance from Iicir to heir 
as lands and tenements, unless the church become vacant in the 
lifetime of the person seised of the advowson in fee, in whicli 
case the void term being then a chattel goes to the executor, 
unless it be a donative benefice, and in that case the right of 
donation descends to the heir, {f) If, however, the patron 
present and die before his clerk is admitted and his executor 
presents another, both these presentments are good and the 
bishop may receive which of the clerks he pleases, (g) Where 
the same person is patron and incumbent, and dies, his heir is 
to present ; (//) but such patron and incumbent may devise the 
presentation, (i) But as we have seen, an advowson in gross 
will not pass by the word *Uands*^ in a will, though it will be 
comprehended under the terms tenements and hereditaments/^) • 

But where a testator gave to his son, who was then the incum- 
bent, the perpetual advowson of //. and all his lands, it was 
lield that the son took only a life estate. (/) 

The remedy for the infraction of the incorporeal right of 
presentation is an action quare impedit, in which, although no 
profit can be taken for presenting the clerk, yet the patron, 
whose right of patronage is injuriously disturbed, recovers two 
years’ value of the church, if the turn of presentation be lost.(w^) 


(r) Fox V. Bishop (^'Chester, (5 Binjj;, 1. 

(d) 3 Bro. P. C:. bb6 ; 1 Bro. P. C. 
144. 

(e) Gilb. Exec. 39 ; 2 Saund. 63, f. 

(/) 2 Wih. ; 8 Bing. 490. 

Ig) Co. J.it. 388, a; Bunrs Ec. L. tit. 
Advowson; Mirehouse on Advowsons,139, 
where sec in general the right of presen- 
tation ; see further as to presentation l)y 
joint tenants and tenants in coniiiion, 
2 Saund. 116, b. ; in case of parceners 
the eldest sister is to present first, Whi- 
les, 639; 2 Bla. C. 190, n. 16. 

{h) 3 Lev. 47 ; 3 Buis. 47 ; 8 Bing. 
490 ; an advowson belongs to a prebendary 
in right of his [)rebend. 1 he church becomes 


vacant, and prebendary dies without hav- 
ing presented, the prebendary belongs to 
his personal representalivet according to t!ie 
opinion of six judges out of eight, delivered 
in the ilbuse of Lords, 8 Bing. 490, where 
see the nature of an advowson fully dis- 
cussed ; and see 7 B. & Cres. 113, S. C. 

(i) 1 Lev. 205 ; 2 Rolls H. 214, 216; 
Cruise’s Dig. 21 ; Mire. 73. 

(/c) Ante, J.'jl, 153 ; 4 Bing. 293, 

(/) (Park, J. dissent.) 3 Brod. 6i B. 27; 
ante, 159. 

(m) 3 Cruise, 17, 18. Qnarc impetlil 
lies also jointly for u church and hospital, 
Willes, 608. 
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Whereas if a parson be evicted from or disturbed in his rectory, 
which is corporeal property, his remedy is by action of eject- 
ment 01^ trespass, (w) Where the bishop refuses without good 
cause or unduly delays to admit and institute a clerk, he may 
have hi« remedy against the bishop in the Ecclesiastical 
Court, (o) 

6. Tithes are incorporeal hereditaments, because the owner 
has no distinct tangible right to any part even of the produce 
of the real and corporeal property w hilst growing, or even after 
severed, until the tithe has been set out, but merely a right 
to have the tithe duly set out from the residue of the produce. 
At common law, therefore, any injury to the right to tithe 
could not be remedied by any action appropriated only for in- 
juries to corporeal real property. 15ut the remedy by eject- 
ment for tithes, and real actions, and for other ecclesiastical or 
spiritual profit, w^as given by o2 II. 8, c. 7, s. 7, w ithout claiming 
the same as a rectory or chapel, and the tithes thereunto ap- 
pertaining, but generally for certain tithes of corn, grain, wood, 
grass, wool, lambs, and calves, arising, growing, renewing, in- 
creasing, and happening within the parish of, ike., and within 
the bounds, limits, and tithcable places thereof ; (p) though it is 
said, that the particular species of tithe, though not the precise 
quantity of each, must be stated. (</) The remedy by ejectment 
is, however proper, against a third person only, who illegally 
claims a right to the tithe, and not against the occupier, against 
whom, if he illegally neglect to set out either great or small 
predial tithe in kind, (excepting agistment tithe, which cannot 
be set out,) the proper remedy is an action of debt for the 
treble value, founded upon 2 & S Ed. 6, c. 13, (r) or by suit in 
equity, or in the Ecclesiastical Court, for subtraction of tithe, 
which, when the contest is with many parishioners, may be pre- 
ferable to a common law suit, (.v) especially as costs are reco- 
verable in such a suit, unless there has been a previous adequate 
tender, whereas no costs are recoverable in an action for not 
setting out tithe in kind, when the single value exceeded 
G/. 13.V. 4ri. (<) The Ecclesiastical Courts have no jurisdiction to 


(#0 164 . 

(o) 3 (Imise. 17, As to any remedy 
for the clerk • at law, see 13 East, 419 j 
15 East, 117. 

* (p') (3rc>. Car. 30! . 

(q) n Co. b i 1 Tlol. K. 65, 58; 
Dyer, 84, 116, b. 

(r) iBrownl. 65; Moore, 915 ; SAnstr. 
763. 


( 5 ) 3 Blit. C. 87, 88 ; Com. Dig. Prohi- 
bition, Cj. 5; Eac. Ab. Courts Eccle- 
Hiastioal, D. and title Tithe, E. e ; IMire- 
houhC on Tithes, 203 to 208 ; Burn's J, 
tit. Tithes, where sec the law and pro- 
ceedings in an Ecclesiastical Court. 

(t) Mad. Ch. Pr. 556, 557 ; 1 Hen. 
Bl, 107, 108 ; a«<e, 27, note (/). 
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try the right of tithes, unless between spititual persons, but 
only between spiritual men and laymen, to compel the latter to 
pay them when the right is not disputed, («/) and if a suit 
in the Ecclesiastical Court for subtraction of tithe the defend- 
ant plead any custom, modus, composition, or other matter, 
whereby the right of tithing, or the obligation to set out the 
tithe, is called in question, that must be tried by a jury, and 
the Spiritual Court has no jurisdiction to proceed, and may be 
restrained by prohibition, (.r) 

If the tithes withheld are not predial, or could not be set out 
in kind, then there is no remedy at law, but the proceeding 
must be by bill in Chancery, or perhaps more properly in the 
Court of Exchequer, (/y) or libel in the Ecclesiastical Court, 
and which being proceedings relating to a permanent right, 
are sustainable, however small ^the present value of the tithes 
withheld may have been, (r) When the title to the tithes 
claimed is clearly made out, the Court of Chancery or Ex- 
chequer will decree an account ; but if the title of the claimant 
to tithe at all is disputed, the suit then becomes in effect an 
ejectment bill, and the title must be tried at law : and where a 
modus or real composition is pleaded, and siipf)orted by affi- 
davits of reasonable evidence, to show tliat the question is 
fairly disputable, then the practice is to direct an issue at law 
before the court proceeds to decree against the common law 
right of the parson, (a) 

The recent act, 2 & 3 W. 4, c. 100, renders evidence, that 
land has been exempt from tithe for thirty years, or that a 
modus deebnavdi has been paid during that time, presumptive 
evidence of riglit ; and year.v’ exemption from paynicnt are 
in general conclusive, where there has been an agreed compo- 
sition between the owner of the tithe and the occupier, of the 
land to pay a 1[jxcd sum, in lieu of rendering tithe in kind. 
I’he agreement is, in most respects, analagous to a tenancy 
from year to year of land, and the composition is to be deter- 
mined by a similar notice to quit, unless it were for a time certain, 
as for one year.(/>) Where an occupier, who had been under 
compositioti for tithes, refused for two years to set out the 
tithe in kind, alleging that he was exemptec^ by a modus, it 
was held, in an action on tlie 2 & 3 Edw. 6, for the treble value 


, 2 Ro!. Ab. 309; 2 Inst. 364, 489 ; 
C. 8a, 89. 


(a) 2 Kol. Ab. 309 ; 2 Inst. 364, 489 j 
3 Hia. C. 88, 89. 

(y) Mad. Ch. Prac. 104 to 109. 


(j) 4 Bro. P.C. 314 ; 1 Mad. Ch. P. 105. 

(а) 1 Mad. Ch. Pr. 105 lo 108. 

(б) 1 Bos. & P. 458 ; 6 Tsiunl. 333 ; 
2 Marsh. 38 ; 1 Brod. & B, 4 ; 3 J. B. 
Moore, 216. 
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CHAP. IV. of the tithes, that it was not necessary to prove any notice to 
TO RiiAL cleterniine the composition, the occupier s disclaimer of the 
pHopfcHiY. rector^s^title to tithe in kind rendering notice unnecessary, 
as it would where there has been a tenancy of land, (b) 

But tliese compositions are entirely personal between the 
rector and the occupier for the time being, who were parties to 
the bargain, and if the former die his successor is not bound, 
though if he be content to continue to receive the like composi- 
tion, there will be a just apportionment between him and the 
executor of the deceased incumbent, (c) So if the tenant cease 
to occupy, the fresh occupier will immediately become liable to 
set out tithe in kind, (d) 

The owner of tithe, before he enters into a composition, should 
be certain of the solvency of the occupier with whom he is to 
contract, for, by entering into such a composition, the common 
law right and remedy regarding the tithe itself, and also the 
remedy on the statute, is waived, and the tithe-owner could 
only have his personal action for the arrear of the composition ; 
so that, if the occupier become insolvent, he may lose the benefit 
of his former right, (e) 

When the owner of tithes lets them by parol ^ lie continues 
liable to be rated to the poor in respect thereof, because, tithes 
being an incorporeal hereditament, they cannot be conveyed or 
passed without deed, (/) though it is otherwise when he has 
let them by dml, a circumstance which should be taken into 
consideration, as well by the owner as the lessee of tithe, before 
entering into the contract, (g) In general, a parson who lets to 
eacli parishioner the tithe growing on his own land i^ properly, 
in legal contemplation, still the occupier of the tithes, and ought 
to be rated accordingly, and not the occupier of the land. (//) 
The rector is, in some instances, exonerated from the burthen 
of poor-rate on his tithes by the arrangement f#r an extinguish- 
ment of tithe in an inclosure act; as where such an act provided 
that a certain corn rent, free from all taxes and deductions, (ej^- 
cept land-tax,) should be issuing out of the lands to be inclosed, 
and to be paid to the recjtor in lieu of tithes, it was held that 
sucli corn-rent was not liable to be assessed to the relief of the 
poor ; (/*) but the^mere extinguishment of the tithe and the sub- 

ibi) 1 Brocl. & n. 4. (g) Rex v. Jjambeth, 1 Stra. ; 1 

(f) 10 East, 8 Ves. 308 ; 2 Ves. Eagle on Tithes, 19; Burn’s J., Poor. 68. 

& B. 334. 69. 

{d) 2 Chittjy U. 405. (h) 16 Vin. Ab.427 ; Chanter v. Cduhh, 

(e) 4 Madd. R. 177. 4 Man. & Hyl. 334 ; 9 Bar. & Cres. 479, 

( /) Ret V. I%nbcth, 1 Stra. 525 ; f> B. S. C. ; Burn’s J., I’oor, 68. 

& CrcH. 479, and 4 Man. & %1. 334, (i) 6 Bar. & Cres. 271 ; 3 Bar. & Cres. 

S.C. ; 16 Viii. Ab. 427. 863. 
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stitution of an annual rent or consideration will not discharge 
fhe rector’s liability ; (Z) and if a person be entitled to the tithe of 
all fish caught in the parish, or to oblations and other cfrerings 
which constitute the rectorial or vicarial dues, he is rateable in 
respect thereof. (1) A summary mode of enforcing payment of 
tithes, oblations, and compositions, not exceeding 10/., is given 
by statutes by complaint to two justices of the peace, (///) and 
against Quakers to the extent of 50/. 

Tithes in the hands of lay impropriators may be held in fee- 
simple, fee-tail, for life, or years, and these are assets for the 
payment of debts, and are governed by the same rules of de- 
scent as temporal inheritances, and have all other similar inci- 
dents belonging to them ; they are alienable in the same manner 
as other real estate, and are included in the statute of uses, 
under the word hereditaments.” (//) 

8, and 9. With respect to ojfices and dignities, (two other in- 
corporeal hereditaments,) as they are not of great general im- 
portance, nor are they daily subjects of legal discussion, we 
shall merely menjaon them, referring to the works in which they 
have been particularly discussed, (o) We must, however, ob- 
serve,, that the offices here referred to arc those in which a 
person may have an estate to him and his heirs, or for life, and 
legal fees^ attached to them, and in respect of which, if a dis- 
turber receive such fees, and not merely gratuities, the owner 
might support an action to recover the fees as received to his 
use, without resorting to the ancient writ of assize of office, (yy) 
Ministerial offices may be in reversion, but in general not when 
they are judicial. 

10. Franchises and liberties arc very various, and almost in- 
finite, but always denote a royal privilege subsisting in the hands 
of a subject, and which originated hran express grant from the 
crown, or may now be presumed after length of time, and there- 
fore may be prescribed for. They are principally to hold 
courts, {< 1 ) to have a manor, to have waifs, wrecks, estrays, trea- 
sure trove,, royal fish, forfeitures, and deodands ; to have an 

(fc) 4 B. Sc Cres. 467 j 6 Dowl. & li. 236, &c.; Com. Dig. Offices. As to ac- 
467, S. C, quiring a settlement by ati office, 

(/) 3 T. R. 385. Burn’s J., Poor, Index, til. Office; and sec 

(m) 7 6t 8 W. 3, c. 6 and 34 ; and .53 Harrison's Index, tit. Office ; and (Jliit. 
Geo. 3, c. 127 ; 1 Geo. 4, st. 2, c. 6 ; 7 Col. Statutes, tit. Office, as to the sale 
Geo, 4, c. 15 ; Burn’s J., Tithes. of an office ; and see 1 B. & Adolp. 761. 

(w) H. Chit. Descent. 200; but see ante, (p) See in general 1 Tho. Co. Lit. 236, 

206, note (n). 237, and notes. 

(o) See 2 Bla. C. ,S6 to 44 ; Cruise's (q) 9 East’s R. 335, 340. 

Digest, tit. Offices ; 1 Tho. Co. Lit. 208, 
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Forest, Chase, 
Purlieu, and 
Deer, (t) 

Forests, 


Chases. 


Parks, (t) 


Criminal of- 
fences relating 
thereto. 


exclusive bailiwick ; or liberty to have a fairf (r) or market, or 
right of taking tolls ; or to have a forest, chase, park, free* 
warren^or fisliery endowed with a privilege of royalty, {s) We 
will consider the latter as well respecting the civil rights as 
criminal injuries and remedies. 

Franchises relating to game are forests, purlieus, chases, 
parks, and free-warren, the civil rights and criminal provisions 
respecting which we will here shortly notice. Fnrestal rights, 
properly so called, are not grantable to a subject, (w) It is said 
that there are only thirteen legal chases in England, {x) A 
chase is an ppen tract of country privileged for game, and usu- 
ally less than a forest, and ought not to be inclosed. It d^s 
not necessarily give the owner any interest in the land, but 
merely in the beasts and game therein, and the exclusive right 
to pursue the same ; it may be, and usually is, claimed over 
other persons’ grounds, though it may, like free-warrens, be 
over the owner s land, without merging in the higher territorial 
property. (//) 

A legal park, properly so called, is a large tract of inclosed 
ground privileged for wild beasts of chase, and must be founded 
on the king’s express grant, or claimed by prescription, and it is 
not strictly legal to erect a park de novo without such grant, (a) It 
is said there are only 781 legal parks in England, (b) though no 
information or criminal proceeding could be instituted for so 
doing, (c) When legally made, it has some peculiar privileges and 
properties, namely, the owner or keeper of a lawful park may 
legally shoot a self-hunting dog in pursuit of the deer, which 
no owfter of other land, or of an illegal park, could do, (rf) and 
deer in a lawful park go to the heir, and not to the executor, (e?) 
unless ,whoj'e the deceased owner was merely a lessee for years . {f) 

As respects criminal injuries, and the protection afforded to 
these places, it will be observed, that parks are not expressly 
mentioned, and the only distinction between the several 


(r) Trespass lies against a person for 
disturbing plaiutitl’in the profits of a fair, 

erecting a toll booth, without saving 
quare clausum fregit, Smith v. Fearson, 
Woodfull, L. & T. 542. 

(s) 2 DIu. C. 37, 38 ; Cruise’s Dig. In- 
dex, Franchise ; Coni. Dig. Franchise. 

(f) Manw. 143; and sec in general 
Cl»itty, Game Law ; TJurn’s J.,Gaine. 

(u) 5 Price, 269 ; see Manw. on Fo- 
rests in general. 

(x) 1 Wood. Vin. Lee, 129. 

(y) Manw. 49 to 147 f see fuitber as to 


Chase, 3 Tho. Co. Lit. Index, Chase. 

( 5 ) There are very few (about 78 1) le- 
gal parks strictly entitled to privileges. 

(a) 1 Wood. Vin. L. I'i9. 

(b) Bro. Ah. tit. Action sur le Statute, 
pi. 48; Co. Lit, 223; 2 Inst. 199; 11 
Coke’s R. 86. 

(c) 2 Ld. Raym. 1409 ; 1 Sira. 637. 

(d) 1 Saund. 84, note (3) ; Cro. Jac. 
45; 11 East, 568. 

(e) 1 Inst. 8 ; Toller, 192, antes 
If) Toller, 148. 
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places is, whether the same be or not inclosed. Thus the 
unlawfully and wilfully coursing, hunting, snaring, or carrying 
away, or killing or wounding, any deer kept or being in the 
inclosed of si forest, chase, or purlieu, or in any inclosed 
land, wherein deer shall be kept, is felony, punishable as simple 
larceny ; (It) and if in the umnclosed part of any forest, chase, 
or purlieu, the offence is punishable before a justice with 50/. 
penalty, and a second offence is felony ; (A) and if venison, upon 
a search warrant, be found in possession of a person without his 
accounting for his lawful possession, he forfeits 20/. ; (z) and the 
setting any snare, or breaking down a fence, is a 20/. penalty ; (A:) 
and persons unlawfully entering such places, w^ith intent to take 
deer, may with their guns and dogs be seized by the keepers 
and their assistants for the use of the owner ; (/) and the 
beating or wounding any deer-jceeper is felony. (/) 

Free^-warren is a franchise, founded on express grant from the 
king, or a prescription which supposes it. It is an exclusive 
privilege to preserve and kill certain beasts and fowls of wai’ren 
(such as hares, rabbits, roes, partridges, pheasants, rails, and 
quails, wood cocks, and mallards, and herons, but not grouse,) (n) 
in a certain tract originally of open country, even in exclusion 
of the owners of the soil, and being such an exclusive right, 
^the owner of the free-warren may support trespass against any 
person, even the ow'ner of the land, who pursues game of warren • 
within the district, although no such game be killed, and may 
recover full costs, although the damages be under forty shil- 
lings, (o) because it is impossible that the title to the soil can 
ever come in question, for though both may unite in one pei’son> 
yet the title to the free-warren is always collateral to that of 
the land, and a mnn may have and frequently does claim a free- 
warren in aUeno solo, and unity of seisin of the land apd free- 
warren does not extinguish the latter. (/;) It is a right that 
may at this day be granted by the king to a ])erson over his 
own land, though such a modern grant is not usual, (q) The 
owner of a free-warren may legally kill self-hunting dogs that 


(i^) 7 & 0 TJeo. 4, c. 29, s. 20, &c. 

(i) Id. s. 27. 

(/c) Id. s. 28. 

(/) Id. s. 29. 

(m) There are very few legal free-war- 
tens in the kingdom, though very frequently 
conveyances profess to pass the right; see in 
general, 2 Bla. C. .*38 ; Coiii.D. Chase, F.; 
Co. Lit. 233 ; 1 Chitty, Came L. 19 to 23. 

(n) Grouse arc not birds of warren, 
Manw. 44; Co. J.it.255;7 B. & Cres. 36. 

(o) 2 Salk. 637; 2 Bla. II. 11-^0; 


5Taunt. 422 ; 2 M. & S. 499 ; 7 B. & C. 
36. 

(]}) 3 Dyer, 326 ; Chitty, G. L. 23; 
in 1 Campb. .313, Ileath, J., appca’‘s to 
have su|)pused that a right of free w arren 
is not apportionubte, sed qutcrCf for the 
owner of a free-warren may grant a part 
of Ills exclusive right to another, and w hich 
tuny be prescribed for. See Davie" h ctose, 
3 Mod. 246 ; and other cases, Chitty on 
Game Laws, 2d cd., 20, 21, note (^d), 

(>/) Cruise's Dig. 34, s. 4. 


sss 


CHAP. tv. 

1* HtOHTS 

TO Rfai. 
PnoPMirm 


Frce-warrcn.(jrt 




224 


EIGHTS TO REAL PROPERTY, 


CHAP. IV. 
1. Rights 
TO Heal 
Phoperty, 


Pranchises of 
free fishery, se- 
veral fishery, 
and common of 
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haunt the warren, (r) The game killed by any person in a free- 
warren instantly become the property of the owner, (s) The 
rabbitsSand game go to the heir, and not to the executor of the 
owner, unless he were a mere lessee. (/) Twenty years’ un- 
disturbed exercise of a free- warren may, as in case of other 
incorporeal riglit, afford presumptive evidence of a lawful find 
perfect right of free-warren. (?/) But even when an express 
grant of free-warren can be proved, yet if the freeholders and 
others within the tract of country over wdiich the free-warren 
is claimed have repeatedly, without interruption, or without being 
sued with effect by the owner of the free-warren for so doing, 
killed game, though on their own lands, a release or some ex- 
tinguishment of the free-warren may be presumed. So that 
th<? owner of a strict legal free-warren must, in order to continue 
his right, watchfully prosecute every material invasion of it. 
And claims of free-warren, though frequently recited and con- 
veyed in title deeds, can but rarely be supported in evidence. 

The rights of free fishery, several fishery, and common of 
fishery, have also been considered as franchises. 1, Free 
fishery is an exclusive right of fishery in a public namgahle 
river ^ or sometimes in an arm of the sea, originating in a grant 
from the king, (i) 2. A several fishery is an exclusive right to 

fish usually in a private river or water, not navigable, and may^ 
be confined to the right to fish there, or may also include thq 
ownership of the soil, and ejectment may in some cases be sup- 
ported for a several fishery, (y) wdiereas the owner of a free 
fishery never has any interest in the soil, (z) A several fishery 
in a navigable river is an incorporeal and not a territorial here- 
ditament, and a term for years in it cannot be created without 
deed; {a) but such a several fishery in a navigable river or arm 
of the sea may pass as appurtenant to a manor, (ft) and such a 
right of fishery may be aj)portio7ied and lost as to a part, but 
reserved as to the residue.* (e) 3. Common of fishery does not 

import any exclusive right, nor any property in the fish before 


(r) Cro. J. 45 ; ISaund.Sl; 11 East, 
56B. 

(s) 2Bla. R. 1151. 

(0 1 Inst. 8. 

(u) 6Ea8t,215 ; 7 East, 199 ; 11 East, 
488 ; 2 Saund.175, ii. 2 ; 2 B. & Aid. 667 ; 
4 B. & Cres. 639 ; 7 D. & R. 49, S. C. ; 
2 & .3 W^ 4. c. 71. 

(t) Com. Dig. Piscary; 2 Bia. C. 39, 
4*0 ; Co. Lit. 127 & 122, in notes ; see 
2 Chit. PI. 875, note (d); 4 T. R. 437; 
2 Hen. B. 182 ; must have been by deed, 
ly B. &c Cres. 875; ante, 191, as to 


6sheries. 

(y) Id. ibid. ; 5 Burr. 2^1 ; the owner 
of a several fishery in a river not navigable 
is primd facie owner of the soil, 2 Chit. R. 
658 ; 5 b. & Cres. 875. 

(z) 1 T. R. 361 ; 2 Salk. 630 ; Co. 
Lit. 4 ; 1 Chit. R. 20l ; 1 M. & S. 6.52, 

■ as to whether the grant of a fishery passes 
the soil ; a right to sea fish does not en- 
title the parly to shell fish, 2 M, 6c S. 568. 
tt) 5 B, & Cres. 875. 
h) 1 Canipb. .312. 

(c) Per Heath, J, in 1 Campb. 113. 
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taken, but merely a right to take fish in the same water which 
others also have a right to fisli in, and therefore, as tMe party 
has no exclusive right, he cannot support trespass against a 
stranger for fishing in the fishery any more than a party entitled 
to common of pasture could support trespass against a stranger 
for turning on cattle and diminishing ‘his pasturage, and his 
proper remedy is an action on the case, (ff) Hie right to fish 
in the sea or in an arm of the sea is of common right in all 
subjects, and therefore a plea claiming such a right of common 
of fishing by prescription would be bad, (c) and a right to fish 
in the sea or a navigable river is always subject to the right of 
navigation, and must be so conducted as not to impede it. C/) 

11. 12. CoroiVies^ and also annuities, are named as speci- 
mens of incorporeal liereditanfents,(g’) but as neither of them 
issue out of nor are connected with land, (//) though the former 
were charges in the ecclesiastical of the owner in respect 

of his inheritance, and the latter being purely personal and 
wholly unconnected with real property, though the regular 
payment may he secured by a charge thereon, they miglit more^ 
properly he classed amongst personalties. When the latter are 
wholly personal, and not charged upon real property at all, or 
stock, or not charged upon land^)f ecjual or greater annual value 
than the annuity, and whereof the grantor is seised in fee simple 
or fee tail in possession, or has power to charge at that time, then 
the same arc regulated by tlie statute 53 Geo. 3, c. 11•l.(^) 

13. Rents {teddllua ) is an annual render cither in tponey, 
provisions or labour, in general, in retribution for land or other 
real property tliat iias been conveyed or demised. (/) It must 
be reserved out of corporeal real property, and not in respect 
of incorporeab(///) nor upon a letting, merely of the use of j^cr- 
sonal chattels, as a flock of sheep, for if it be, it wdll have none of 
the incidents of rent, nor will he recoverable by distress, unless 
under an express power, hut will, in legal contemplation, be a 


(d) Com. Dig. Piscary ; 2 Bla. C. 39, 
40 ; Co. Lit. 127, 122, in notes ; see 
2 Chit. PI. 875, note, (d) 4 T. R. 437 j 
2 Hen. B. 182. 

(e) 1 Cariipb. 312. 

(/) Id. 577. 

{g) 2 Bla. C. 40 ; 1 Tho. Co. Lit. *288, 
as to Corodies. 

Qi) Unless the deed contains an express 
charge and power of distress, in which 
case the annuity is a rent charge, presently 

VOL. I. 


considered. 

(i) See decisions thereon, Chit. Col. 
Stat. Annuities. 

(^/c) Sec in general, 2 Bhi. C. 40 to 4-3; 
S Pla. C. 6; 1 Thomas’s Co. Lit. 439 to 
487, and notes; 2 Roll. Ab. 44, h, pi. 7 ; 
2 Saund, 202 ; 1 Thomas’s Co. Lit. 441, 
442 ; (’raise’s Dig. Index, Rents. 

(0 2 Bla. C. 41,42, 

(m) 8 Bar. & C. 150. 
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sum in gross to be paid by instalments; but if rent be reserved 
upon tKe demise of a ready furnished house, wi^^ be 

considered as reserved in respect of the realty, and may be 
recovered by distress; (w) but it may be, as in the case of a rent- 
charge, wholly independent of any conveyance or demise. 

At common law there are three descriptions of rents, viz. 
mvit service, XQwi charge, and rent and these again may 

be quit rents, rack rent or fee f(mn rent, (o) All these must 
properly be annual payments or renders in respect of lands or 
tenements corporeal, and cannot properly be reserved out of an 
advowson, a common, an office, a franchise, or out of other rent, 
or the like; and if so reserved, they are considered merely 
as#rww?/i//cA‘, o])erating only as a personal contract, and are not 
in legal conteniplation rents, {p) 

Ilent service is so called because it hath some corporeal 
service incident to it, as at the least, fealty, or his feudal oath of 
fidelity. (y) And this is frequently payable by a freeholder to 
the lord paramount, usually the lord of the manor, within which 
the freehold land is situate. 

A rent charge is where the owner of the rent hath no future 
interest or I’cversion expectant in the land, but an express 
clause or power of distress; and this may originate in two ways, 
as first, by a party conveying his whole estate in fee simple in 
land, but reserving to himself a certain annual rent payable 
thereout and charged thereon, with a clause of distress, in case 
the same shall be in arrear, and for which reason it is termed 
a rent charge; or secondly, by the owner in fee simple granting 
to another an annual rent in fee simple, or for life of tlic grantee, 
with a similar clause of distress, and therefore also called a 
rent cliarge. (.v) The latter was the usual mode, before the 
recent act, of creating a qualification for killing game. (/) They 
were probably first adopted for the purpose of providing for 
younger children. (w) Where a rent charge is created by de- 
mising an estate for a long term of years, it is necessary for the 
grantee to enter in order to perfect his interest, or at least such 
an entry must be stated in- pleading a title against strangers, 
unless it be alleged and shown that the grantee ele(;tcd that the 


(n) 2 New Roj). 221. 

(o) 2 Bln. C- ai. 

(p) (Jilb. Rents, 9; 1 Tlio. Co. Lit, 
439. 

((/) Co, Lit. 142; 1 'I'ho.Co. Lit. 442. 
(r) Sec in general, 1 Tlio. Cc, Lit. *149. 


0) 2 JUiu a. 42. 

(t) See form of Grant, Cliil. G. L. 726 ; 
Cald. 230; and as to the consequence of 
a colonrahLe grant, 2 IL &i Aid. 367 ; 2 
Jac. & W. 363, 391. 

(n) 1 Tho. Co. Lit. 448. 
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deed should enu^ by way of bargain ami sale, (a*) A rent 
charge pur autre vle^ if grantee die, living cesUu qiic tic, goes 
to the grantee’s executor, though not named in the grant, in 
the nature of special occupant. (//) 

On account of a rent cliarge issuing out of corporeal ])ro- 
perty, it is considoix'd as so ])ermanei>t and important a right, 
tliat if the owner tliereof have a freehold interest in a rent 
charge, as for the term of his life, duly registered six calen- 
dar montlis before voting, he has i\ right to vote at an elec- 
tion -,( 2 ) and before llie late act he was qualified to kill game. (^/) 
When a deed reserves a clear rent charge, it is to be paid free 
from any deduction in respect of the land tax. (/>) If land upon 
wlpcli a rent cliarge is charged be afterwards sold in parcels, 
and the grantee levy for tlie wliole rent on one ])urchas(M-, the 
Court of Chancery will relievt!> him by a contribution from the 
rest of the ])urchasers, ami restrain the grantee from levying 
in future upon him only.(c) A rent charge cannot be directly 
or indirectly, as by a warrant of attorney and judgment, charged 
on an ecclesiastical benelice. (c/) In creating a rent charge, there 
should be an express power reserved to distrain upon growing 
crops, or upon common appurtenant, or in case of fraudulent 
removal; for otherwise, as the 11 Cieo. 2, c. ID, does not extend 
to a rent charge, no such distress could be niade.(c) If there 
be an express clause of distress, the grantee may distrain under 
it upon the grantor, or any person claiming under liim since 
the grant was made, altbougli a term may be vested in himself 
to secure the ])ayment, (y ) but be could not distrain for the 
rent charge upon a person in possession under a. lease pribr 
to the grant, but must, in that case, distrain only for the arrear 
of rent under the lease when the reversion has been asssigned to 
him. (g ) 

Retii seek is a rent reserved by deed and payable in respect 
of corporeal property, but without any clause of distress, and 
therefore termed siccus or barren rent, and before the 4 Geo. 2, 
c. 28, s. 5, no distress could have been made for an arrear of 
that rent ; but that statute, after reciting that the remedy for 
recovering*rents seek, rents of assize, and chief rents, (now 
called (juit rents,) are tedious and difficult, gives the power of 


(x) 8 Ring. 99. 

(y) 7 Ring. 178. 

(s) 1 Rla. C. ; 20 Geo. c. 17 ; 
and see Reform Act. 

(a) Cald. 230. 

(fc) Bracthury v. Wright, Doiigl. 62o. 

(c) Cary, 2, 02. 

(d) 1 Bar. & Adolp. 673. 


(»i) MiUtr V. (irccii, 8 Ring. 92. 

(/) 2 Rla. R. 1326. 
ig) 1 Roll. AIj. 669, 43 ; and see 1 
1 ho. Co. Lit. 478, ii. 62. 

(fe) See the two Icgai meanings of the 
term Seek, J Thom. Co. Lit. 482, note 
( 71 >. 
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Foe farm routs. 


Rack rouis. 


distress to the owner of such rents, provided they have been 
paid foi^ three years, within twenty years before the first d’uy of 
the session of parliament in wliich the act was passed, or which 
should be thereafter created, (i) These were formerly termed 
rents of assize or chief rents, but now quit rents, and are 
sometimes payable as well by freeholders as copyholders, and 
are so called because by paying such rent the owner of the 
land goes quit of all other services. (/:) Mere length of time, 
short of the statute of limitations, and unaccompanied by any 
circumstances, is not of itself a suHicient ground to presume a 
release or extinguislunent of a quit rent, the punctual payment 
of winch smidl render i.s rarely exacted with vigilance. (/) 

A fee farm rent has been defined to be a rent charge issu- 
ing out of an estate in fee, and perpetually payable in fee, and 
of at least owe-fourth of the viflue of the lands at the time of 
its reservation ; (w/) for a grant of lauds reserving so consider- 
able a rent is, indeed, only letting lands to farm in fee simple 
instead of the usual methods for life or years. (//) Hut Mr 
Hargrave and others have expressed an opinion that this 
quantum of the rent is not essential to create a fee farm 
rent ;(o) and others have considered that a fee farm rent is not 
necessarily a rent charge, but may also be a rent seck;(yj) and 
if the latter, and if granted before the 4 Geo. 52, c. 528, in order 
to support a distress for the recovery of it, it would be neces- 
sary to prove that the rent had been paid for three years, 
within twenty years before the passing of that act.(r/) It should 
seem that since the statute quia emptores^ 18 Edw. 1, a fee 
farm rent could not be created, thougli sometimes attempted, 
and when accompanied with an express power of distress it 
would at least operate as a rent charge, (r) 

The term rack rent merely refers to amount and not to any 
particular description of yent, and imports a rent of the full 
annual value of the tenement or near it.(A') The 11 Geo. 52, 
c. 11), s. 10, and 57 Geo. 3, c. 552, use the term, and enact, that 
if any tenant, holding any lands, tenements or hereditaments 
at a rack rent, or where the rent reserved shall be three-fourths 
of the yearly value of the demised premises, at the least, shall 
be in arrear half a year’s rent, and shall desert the premises or 


(0 Set* conslructioJi Ih'ailhuiyv.Wright, 
Dougl. 627. 

(k) 2 Hla. C. '\9; Coup. 214. 

(/) V. Kiiotl, Cowp. 114 . 

(w) 2 lila. ('. 16 ; Co. Lit. l46. 

(n) 2 lila. C. 46. 

(o) Co. Lit. M L lioto o ; and see 1 Id. 


by TIjo. 446, note. 

(p) l)oii«;I. 627, note 1. 

((]) Id. ibid, 

(r) Co. Lit. 146, b., Mr. Harjijrave’s 
note Cl ; and see 1 Id. by 'J'ho. 446, n. 5, 
477. 

(s) 2 lila. C. 43. 
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leave the same uncultivated or unoccupied, so as no suflicient CHAP. IV. 
distress can be had, then justices may give him [msses^ion by ./o rfa^ 
summary proceedings. Tlie term rack rent, as thus used in 1*uopkrty. 
these acts, does not mean tlie rent reserved^ but such a rent as 
the landlord and tenant might fairly agree upon, supposing the 
premises were vacant and unlet.(/) 

By various inclosure and other acts, rents, usually termed Com and other 
corn rentsy are made payable in lieu of tithes to the parson, 
subject sometimes to the poor rate, and sometimes not, accord- 
ing to the terms of the particular statute and arc recoverable 
as directed by the same. (//) 


By the statute \2 Car. 2, c. 14, many of the ancient military n. riu* 
and other tenures were abolished, (?/) and only free sovasxe. liNuuiishv 

^ . . . . ^ which iOrjjxtrcal 

(now termed freehold,) copy hold y and pricilcy^cd villenagey (such ami hicoporcul 
as ancient demesne and customary freeholds,) and spiritual 
tenures (such as frankalmoigne) w^erc reserved. TJie first in- (r; 
eludes the ordinary tenures prevailing at this day, as princi- 
pally and most generally freelioldy (z) including also tenures in 
free burgage, (a) as borough English, (b) and certain customary 
burgage tenures and gavelkind ; (c) the second y {copyhold 
tenure^ varying by custom, in some respects, in each particular 
manor ; {d) the third tenure, in pririlcf^cd rillena^yCy including 
ancient demesne y (e) and customary freeholds , {f) wliich are not 


(0 t B. i\: Aid. 

( a) () li. cv Cres. y74; 3 1^. (’res. 

; -1. Jj. (S:, Oes. 4(')7 ; 6 Dowl. & H, 
-ld7. 

(;i) See in j];eneral (jilhert <ni IVnurtJS, 
and ;> 'I’hf). Co. Lit. Index, 'IViinte. 

(y) i'he tenure in petit serieiintry is 
not wholly alxdished. 'I'lie U'nure hy 
uhifli the land.^ and property f'ranted to 
the Duke of IMarlhorough and the Duke 
of Wellington for tiudr great military ser- 
vices are Imiden ut this day, is (»!' this 
kiiul of t(Miure, each rendering a small 
dag or ensign ajjniuilly, vvhich is dejiositeil 
in Windsor dastle. J'his is, however, but 
socage tenure, in edect, because it is a 
yearly render of a thing certain, in the 
same rnuimcr as a rent ; nor is the tenant 
bound to perforin any other sei vice. Sec 
liitt. 8. 1()() ; see Co. L. 108, b. note I. 
The Reform Act, 2 & .3 W. 4, c. 4/>, ex- 
pressly provides for rights to vote in elec- 
tions to persons holding freehold, copy- 
hold, ancient demesne, or hy any other 
tenure whatei'er, 

(z) See tenure in freehold in corporeal 


and in incorporeal propeVu’, and 'in a rec- 
tory, rent, iSfc. pleaded, 2 Chit. PI. bbO to 
,^ 61 , and notes. 

, (rt) See temire hy free bur^atre plead- 
ed 2 SaiiiKl. 2:)1 ; 2 Chit. PI. Ado ; and 
sec points relaling to burgage tenure, 1 
I’lio. Co. I it. ; 3 I'bo. Co, Lit. 

Index “ linx'y;ix(^c and see 1 lila (.'oni. 
175, note 4;> ; 1 Tho. Co. Lit. .*>y, in 

notes. 

(h) Set* (enure in hnrnuffh TjUf^Ush 
pleaded 8 Went. 201 ; borough Englisii 
htiuis shall be brought into hotch-poleh 
under sratiite of distriiintions, 2 Sira. 033. 

(r) See in general 2 Bhi. C. 78 to 00, 
in notes ; and see this tenure pleaded, 1 
Burr. 326. 

( d ) See in general 2 Ela. C. 00 to 00; as 
to the inudt^ of de.scrihing v(>piihold lenure, 
&e. 1 SaiJiid, 348 ; Heath, IXia.xiins, 14b; 
Com. Dig. Pleader, E.; 2 (Jhit. PI. bd3, b. 
(c) 2 Bla. C. 09. 

(/) Scriven on Copybold.s, 6.5d ; see 
customary freehold temire pleaded, 2 Chit. 
PI. 5 cd. 667; 0 Went. 124; and as 
to tlic sUtcnicnt of tliis estate, and the 
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unusua^ in the northern counties of England. Corporeal real 

propcirty, as well as most descriptions of property, 

are in general capable of being holden by either of these de- 
scriptions of tenure, (g) 

As respects tenure, the now repealed laws relating to the 
qualification to kill garne,(/z) and the recent reform act, (i) 
make no distinction wdiether the iemtre be freehold, copyhold, 
ancient deincsne, or any other tenure, and the owner and oc- 
cupier of each, when of a. certain yearly value, are entitled to 
vote, ik) tiiougii formerly co[)y holders could not vote at an 
election. (/) W'e have seen, that there may be dilfercnt tenures 
as to different parts of the same land, or rather as to tlie differ- 
ent interests, that might, before the time of legal memory, have 
originally been carved out as to the same land. Thus one may 
hold to him and his heirs the prima iotisura of land as a copy- 
holder, and another may hold to him and his heirs the soil, 
and every otheu' beneficial enjoyment of it, as a freeholder, (/zz) 

Although freehold is tlio most independent description of 
tenure, yet in law and substantially the land is considered to 
be holden of a siijx'rior lord, to whom sometimes rcfit, or 
suit and service at his court, is due, and who may require 
the owner to take the oath of fealty, and who, upon the 
death of tlie owner intestate* without heir, is entitled to the 
estate by escheat, (zz) This rent, sometimes payable by free- 
holders, is called chief rent, redditifs cap’daleSy or quit rent qulc~ 
ius rcdd’itiis, because thereby the tenant goes (juit and free of 
all other sc'rvices. (o) In all otlier respects tlie land and every 
thing upon it ])(‘longs absolutely to the owner, who may, as W'cU 
at law as iu ecjuity, except in the case of a triLstec, (y>) alter 
the sapie, and cut and sell limlxa*, and commit what would in 
otliers, liolding by inferior tenure or title, be waste, with imim- 
nity, and even burn his own house, unless it be insured or likely 
to occasion damage to another person ;(</) and as his tenure is 
superior in its advantages to any other, the owner should take 


natiirp tluTrof, Jm>s. \ \ 5 

al ; 7 East, iJO.i, rt* sei tin* dillrrcncc 
bi'twt'ni IVcchoidv'r.'. ainl uusloinary te- 
nants rxplaiiUMl. A custoiuarv fViclM*Uler 
may plead liis title in a tjfic estate, ii Ld. 
Rayni. 1 Ud>. 

(^Lf) 'l’liini,'s mt'rrhf incorporeal, may be 
grunted by cf)py t»f court rolls, per 
WilleSj C. J-, VVillcs's Hep. 

(/t) (’ar. 2, c. ; Cald. 2:50. 

(/■) 2 :5 W. J, c. 45, s. 18, lib 20, 

25. 

(/f^ See. 

{1) 1 niu. C. 17;>, 171. 


(la) 7 East, 200; S Smith, 261, S.C. 

(n) 2 Hla. C. 86,87,91. A le-al ma- 
nor ceases to exist as such for most pur- 
jkosev, if there Ire not two freeholders con- 
tinuing bound to attend as suitors at. the 
Court Uaron, JJro. Ah. Cause a Kenjover, 
]»l. :J5; 2 T. R. 417; 10 East, 259; 2 
ilia. C. 90, ante, 166, note (</). 

(o) 2 lila. C. 42, ‘J3. 

(p) l]VIad.(:h.U.120; For. 6;2Ch. 
Cases, :52 ; 6 VVoode’s Led. :>99, pnat, 

{q) 7 is. Cico. 4, c. 60, s. 2; Hex v. 
Narch, R. M. C, C, 182. 
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care that the boundaries of the estate, when adjoining copy- 
hold, he not confused, so as to subject the owner tliereof to any 
claim of the lord of the manor, or the restrictions imposed upon 
copyholders, (r) The incidents of this tenure most materially 
distinguish it from copyhold. The owner of freehold tenure 
could always vote for a representative ki parliament, but before 
the recent reform act a copyholder could not. {s) The owner 
is expressly enabled by tlie statute qui emptorcs to sell or trans- 
fer his freehold land, subject to the purchasers still holding by 
the same freehold tenure, and performing the like services to 
the lord as the vendor, (/) 

But a coj)yholder cannot transfer his interest to a purchaser 
exx^ept by custom, and then only by intermediate surrender to 
the lord, and his grant to the purchaser. Upon descent of //re- 
hold^ the heir is immediately etititlcd to the wjiole ])rofits, with- 
out any admittance by the lord of the fee, (subject only to the 
widow’s claim of dower, if not barred by jointure). It is trans- 
ferable by the owjicr by feoffinent, or by lease or release, line 
or recovery. It may be absolutely demised for any term of 
years without the consent or controul of tlie sui>erior lord. A 
moiety of the owner’s interest may be seized under an elcgit, 
and if he become bankrupt, or be discharged under the insol- 
vent act, his entire interest may be sold and conveyed to a pur- 
chaser for the benefit of the creditors; (//) and if a trader die, 
his freehold estates are liable in equity to the payment of his 
debts, and fraudulent devises are invalid, (a) whereas cf)})yhokl 
could not be taken at tlie suit of a single creditor, or on an ex- 
tent by the king, k’reehold may be devised withoi^Uany previous 
act,( /y) but the will must be attested by three witnesses, (.^) and 
after-purchased or acquired lands do not pass, a devise of free- 
hold not being ambulatory or jirospective. (a) T’he ciAiviction 
and attainder of the owner forfeits only his life interest, (/v) 
So also freehold ])roperty is by the common law subject to 
claims of curtesy and dower ; but in copyholds, these can only 
arise from the custom of the manor, the latter being called 
freebench, which is sometimes of thp wdiolc property, and not 
like frcchSld, of only one-third. 


(r) See post, as to bills to establish 
boundaries, (inte, 196. 

(s) 1 Bla. C. 17M, 174; but now sec 
W.4, c. 4.^ s. IIL 

(0 IS Eelw. c. l ; Bla. C. 91, 
note 15. 

(u) 6 Geo, 4, c. 16 ; 7 Geo. 4, c. 57. 


(a-) 1 1 Geo. 4, aiHl 1 W. 4, c. 47. 

(V) Hen. 0, c. 1 ; 54 lien. S, c. .5; 
^ Bla. C. 574,575. 

(z) 29 Car. 2, c. 5 ; Cowp. ,90 ; 7 1’. 
li. 599. 

(a) 2 Ves.juu. 417, 419, 129. 

{d) 34 Geo. 5, c. 145. 
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RIGHTS TO HEAL IMIOPERTY, 


CHAP. IV. The term ^^freehokV' is sometimes used with reference to the 
TO iiElir (W interest of the party in the lands, without reference to 

Propfuty. the tcmtre by which he holds them. Thus Lord Coke writes : — 
A freehold is taken in a double sense ; either it is named a 
freehold in respect of the state of the law, and so copyholders 
may be freeholders ; for any that hath an estate for his life, or 
any greater estate in any land whatsoever, may, in this sense, 
be termed a freeholder, in respect to the land, and so it is op- 
posed to copyholders, that what land soever is not copyhold is 
freehold.” (c) But this application of the term is extremely in- 
correct, for no person can be strictly considered as a freeholder, 
or entitled to the privileges of a freehold, unless the land to 
which his interest relates be of freehold tenure ; and althoUirh 
his interest in the land be of a duration equal to a fee-simple, 
yet, as the tenure by which he iiolds is base in its nature, he 
cannot be entitled to the privileges which attach to freeholds, 
and his interest alone is of a freehold nature, but his estate 
cannot be called properly freehold, unless he hold it by free 
tenure, {d) 

Copyhold. Copyhold tenure varies by custom in different manors. It 

may be not only of house, land, and other corporeal things, but 
also of most incorporeal things which may have been granted, 
though held by copy of court roll. Thus, a fair, or market, or 
tithes, may be granted by copy, and incorporeal things may 
pass by themselves without any land, atid not as an incident, ty 
copy, (e) 

Originally a copyhold was a mere tenancy at will, hut is now 
only nqiminally so, for the interest of a copyholder of inheritance 
is as certain and permanent, though subject to forfeiture, as 
that of a freeholder, and copyholds are to be governed by the 
rules of the common law, unless a particular custom intervene. (/) 
The owner is generally subject, like freeholders, to fealty, suit 
and service, payment of quit rent to the lord of the manor, and 
to escheat, (g) In this tenure the freehold is supposed to be 
in the lord of the manor, and not in the copyholder, though of 
inheritance, for wdiich reason trustees are not essential, as in 
deeds relating to freehold tenure, to support contingent re- 
mainders of copyhold, the lord’s estate sufficing. (A) In general, 
it is a tenure that must have been immemorial, and it gannot be 

(c) (’(). Cop. .s. 1;>, . 1 . 40 . 

(d) Hla. Cuiijp. Cop. ; see 1 €ni. Dig. (g) 2 Bla. C. 97 ; as to (he effect of 

enfraijchisemeiit, see 1 Marsh. R. 50; 

(c) Willes, ML 1 1 East. 280. . 

(/)12 Mud. oOl; 2 13. & Adolph. (/t) 10 Ves. 282 ; 16 East, 406. 
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created at this day, at least without a sjyecial cmiom in the ‘ 

manor, authorizing grants of land as copyhold denovo ; and a Ural 
custom for the lord to grant leases of the waste without restric- Phopfhty. 
tion is bad. (k) But the lord may re-grant, as copyhold, after 
forfeiture, lands which have been imniemorially demised by 
copy, even though he keep them in his hands for many years, 
because they were always demisable. (/) And where the lord 
re-granted such a copyhold, with the appurtenances, to which 
a right of common was, previous to the forfeiture, annexed, it 
was held that after such re-grant it was still a customary tene- 
ment, and the tenant entitled to right of common. (///) Like 
freehold, copyhold may be subject to special occupancy, (//) and 
wo have seen that there may be different tenures with respect 
to the same land, and that therefore one may hold the prima 
tonsura of land as a copyholder, and another inay have the soil, 
and every other beneficial enjoyment of it, as a freeholder, (o) 

Copyhold tenure, although tlie owner have an estate of inherit- 
ance therein, is still considered, in the eye of the law, for some 
purposes, as only a tenancy at will, andconse(|uently, as a much 
less estate even than that of a term for years, (p) the copy- 
holder being said to hold ‘‘at the w?llo{ the lord, according to 
the custom of the manor;’' but though he holds at will, yet such 
must be in accordance with the custom, and not absolute. 

But the consequence of this tenure being only a tenancy at 
will is this, that if the copyholder take a conveyance of any 
interest carved out of the freehold tenure, however small, even 
ail estate for years, it will operate as an extirigiiishinent, not 
as a merger, of his copyhold iiite^’cst. (y) ‘h 

Copyhold tenure differs from freehold in the following 
respects : the JO (Jco. J, c. J5, expressly prohibited any copy- 
holder from voting at an election, (/ ) but the ow ner of cbpyhold 
of the yearly value of 10/. is now expressly entitled to a vote, (a*) 

He may, on his becoming entitled by descent, or devise, or by 
purchase, be admitted and pay a fine to the lord, w hich is not 
to exceed two years’ value, (^) after deducting the quit rents, 
but not the land tax ; and unless tlieye be evidence of a special 
custom the lord is not entitled to the payment of a full fine by 


(?) Wils. 1^5 ; ^2 r. II. 41 j ; 2 Maulo (/>) Willes, 

& S. 304 ; e Bar. &c Aid. 1H9 ; o liar. ( 7 ) Set* ;> Prest. Est. 339, 5G0. 

Aid. 13o j Canipb. 264. {r) 1 Ken^'. Rep. 110; 1 I3Ia. C. 

(/c) 3 B. & Aid. 133. 172, 174. 

(0 Id. ibid. ; Co. Lit. 38, h ; 4 Rep. (s ) 2 W. 4, c. 43, s. 19, 23, 26, post. 

30, a ; Cro. Kl, 699. (J.) J.eahc v, Pigot^ Selw. N. P. 87 ; 

(m)3 B. h Aid. 133. Dougl. 724; 2 T. R. 484; 3 Bos. & P. 

(71) 2 Hla. U. 1 148 ; 7 East, 186. 316 ; 6 East, 37. 

(^a) 7 East, 200; 3 Smith, 261, S. C. 
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CHAP. IV. the remainder-man upon his admission, (m) The steward may 
TO Real be entitled to full fees on the admission to each of 

Peoverty . several copyholds, though where there is no such custom, he 
is only entitled to reasonable fees for his entire trouble, (a?) The 
properly in the soil, from the centre of the earth upwards, is 
always considered to be*in the lord, but the possession in the 
copyholder, subject to certain peculiar local customs ;(y) so 
that the copyholder has only the possession and use of the pro- 
perty as permanently affixed, and has no right without custom 
to dig mines or cut trees, excepting the latter for repairs ; and 
on the other hand the lord cannot, as we shall presently see, 
without special custom, dig mines or cut trees, and if he do, 
the copyholder may sue him or a stranger in trespass for the 
injury, viz. the breaking the surface or sub-soil, or trespassing 
on his estate, or for the loss oii the shade, and lop and crop 
and use of the trees for reparation and horse-bote and plough- 
bote. (;:) If the owner (unless authorized by special cus- 
tom, cut timber trees otherwise than for reparation, 

or commit other waste, he forfeits his interest ;(/>) but the 
Court of Chancery will not grant an injunction to restrain a 
copyholder from cutting down timber. (e) A copyholder for 
life or lives cannot, even where there is a custom for copy- 
holders to cut timber trees, do so at pleasure ;(d) a custom 
for a copyholder for life to cut timber being unreasonable and 
void. (6?) Waste, whether wilful or permissive, as letting hishouses 
and buildings become decayed, is cause of forfeiture ; {f) he 
cannot let to a tenant for a term of years, but only for one 
year or less„.;)r strictly at will, without license from the lord, 
unless by special custom, (g) The demising absolutely for one 
year is not a forfeiture, such lease being, as Lord Coke 
observes, warranted by the general custom of the realm. (A) 


(j/ ) H Bing. 4o9. 

(x) JMnrsli. I ; 6 'Jaunt. 4*25. 

(y) Si'c Ltida v. JirmlwatCt IJ. &. 
Adolph. 4.‘>7. 

(c) Id. ihid. StH- Ciilb.Ten. 

(a) 10 Kast, ‘J67. 

(//) 11 Kast, 60; ‘2 IMaulo & S. OB; 
^ 'I'. R.. 740 j 2 rauut. .5‘2 ; 1 Tlioin. Co. 
Lit. 07 A. 1 ; cutting trees for repairs, 
and afterwards exchanging the same for 
preferable limber is waste, 7 Bing. 040. 
(e) 6 Ves. 700. 

R. 740. 

{c) Cro. Car. 1220. 

( /’) Salk. IBO; 1 Tho. Co. Lit. 073. 
note 3‘2 ; and wlien a Court of Enuitv 
will relieve against forfeiture for waste. 


Id. 074, in notes. 

(g) 4 East, •2*21 ; 1 New R. 108; see 
cases in Chancery, ^ Tho, Co. Lit. 064, 
note 24; Id. 673, n. 32. 

(hy^Co. 26; 9Co. 75,b.; W. Jones, 249; 
iTho. Co.Lit. 604, note 24 ][ Id. 073, note 
32. A lease for more than one year is a for- 
feiture, so is a demise for one year and 
so on from year to year ; but it"is other- 
wise if the demise he for one year with 
a mere covenant or agreemetU, that the 
lessee shall enjoy for another year ; or if 
the demise be for one year, and from 
thence from year to year, for thirteen 
years, if the lord tvould license, and so as 
ilu'y should not he liable to forfeiture, for 
then the obtaining the license is a con. 
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The interest of the copyholder is forfeited to the lord for his 
life only (A) upon his conviction of felony/ after attiiinfler, but 
not before, unless there be a special custom in the manor to 
the contrary, (?) But the interest of a copyholder cannot be 
affected by a writ of elegit or extent, or other process at the 
suit of a single creditor, ( ;) or even of the king, (A) though in 
case of general insolveuci/^ and bankruptcy, (/) or discharge 
under the insolvent act,(w) his entire interest may be sold for 
the benefit of the creditors at large. But the re^cent act against 
fraudulent devises and subj(?cting the freehold estates of 
traders to the payment of their debts, does not extend to 
copyliolds ; (w) nor is tlie heir or devisee of a copyholder 
liable to be sued upon the bond or other specialty of his ancestor, 
as in the case of freeholds, (o) A transfer of copyhold cannot 
in general be effected by feofKnent, lease, or. release, or line or 
recovery ; but usually must be by surrender to the lord to 
the use of the vendee, and presentment thereof by the homage, 
and by the lord or his steward’s admittance of such vendee to 
hold by the rod at the will of the lord, and according to the 
custom of the manor, and upon which a fine must be paid by 
the purchaser, as before observed, to the lord,(y) and such 
surrender, re-grant and admittance, must be entered on the 
court rolls, (r) However, an ecjuitable mortgage maybe, and 
frequently is, effected upon a loan of money or security for a 
debt by a mere deposit of the prior copies of admissions, and 
otlier ])arts of the court roll relating to the estate, with a 
deed of covenant to surrender and do all other reasonable acts 
upon request, (.y) But an equitable interest in Cvqiyliold laibls 


dilion pri’cedciil, and tlioso arc; the pro- 
per words in an aj^reeinent for a lease by 
a eopyholcier j 4 East, ; J I Ves. I7(> ; 
1 New R, ]():>; Tamil. ; '2 Maule 
iv S. ; and st'c 1 I'lio. Co. Lit. ; 
note ‘M ; Id. note 

(/i) ,51' Geo, S, c. 14;>. 

(i) o H. & Aid. ,510 j 2 Wils. 13 ; 5 
Jl. 6c Cres. .'534 ; 2 Venir, 38. 

(j) 1 llol. Ab. 888 ; 2 15. Crc>s. 
242 ; 3 Dowl, 6c: lly. d03, S. C. ; 3 Lla. 
C. 419. 

(/c) Parker, 193; Tidd, 9 ed, 10.50, a 
recent attempt was made, in vain, to pass 
an act to subject copy bold to the satis- 
I'aclioii of debts to the kiti^ in conse- 
quence of the defalcation of a btirrack- 
niaster- general. 15nl as the recent Dank- 
rupt Act, and the Insolvent Debtors’ Act, 
in case of geuctui insolvency, extend to 
copyholds, there seems Jio reason why 


such copyholds shoulfl not be liable to be 
seized for debts to the king, and t>tlier 
<leljts, taking care of the interest of the 
lord. 

(/) 6 tieo. 4, c. U), s. f)8. 

(w?) 7 Geo. 1, c. 57, s. 20. 

(«) 11 Geo. 4 6c 1 Wm. 4, e. 47, 
s. 2, 9. 

(u^ Id. ibid. ; Bac. Ab. tit. Heir and 
Ancestor, F. 

(p) 2 Bla. G. 367, 368, and notes. 

(7) 2 Bla. C. 368 to 372, 

(r) Id. ibid. 

(s) It should seem that such an equit- 
able mortgage is not of itself a |)erfrct 
security, but at least the covnmnt should 
he prescAted hp ihc hann/gef which would 
not entitle the lord to a tine us upon a 
complete .surrender ; 2 3’. R. 484; 1 East, 
R. 632 ; but w'oidd operate as a security 
against a subsequent fraudulent perfect 
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CHAP. TV. 
1. Rionrs 
TO Real 

PriOPKHTY. 


Rights of lord. 


is not properly the subject of a surrender, but should be trans- 
ferred \iy assignment, (l) In general an estate of inheritance in 
copyhold is as devisable by the common law {n) as freehold is 
by the statute, but there is this material distinction, namely, 
that a will of copyhold need not be attested by three wit- 
nesses, (i) and it will pass lands purchased or acquired after 
the date of the will, if the testator’s intent to that effect be 
clearly declared ;(y) for such a will is ambulatory till the death 
of the testator, and is considered as rather in the nature of an 
appointment or declaration of a use, than as a devise in the 
case of freehold, (y) There is, in strictness, another peculiarity, 
that there should be a surrender of the estate to the lord, to 
the uses of the will, eitlicr before or after the making of the 
will, though the omission is now supplied in certain cases by 
express enactment. (;jf) If there* be no devise and no special 
custom to the contrary, the estate of inheritance of the 
deceased owner devolves in the same course of descent as in 
the case of freehold tenure. (a) And by custom, in many 
manors, whether the lands descend or are devised, the lord is 
entitled to a render of an herlol, as the best beast, or other 
goods (as the special custom may be) of the deceased owner, (ft) 
And if the heir or other person, who may have claim, do 
not appear after three proclamations, at three successive 
general courts, the lord may by precept seize into his hands the 
land quos(/ne, tSr. that is, until the heir appear, but not as an 
absolute forfeiture, unless there be an express custom to war- 
rant it.(r) 

'riie lord a manor cannot, without a specifil custom, enter 
the land of a copyholder to cut timber trees though going to 
decay, {(/ ') or to dig for mines of coal or work the same, (e) and if 
he do lie may be restrained by injunction, (/’) or sued by the 
copyholder or his tenant as a trespass(‘r ; (g) and an incumbrance 
created by the lord on bis manor and other rights, cannot pre- 


MirriMulcr to anotl’.cr p(’rs(»n, who by tho 
court rolls would have implied uotice of 
the i’<]uitable charge. But (fuareas U) such 
irnpUtil j)otice, Sug(*. ts. J*. 76l>, ed. 

(f) a T. R. 'la i ; Scriv. Cop. ^(>7. 

(«) S Bro. kS: C. : 13 Yes. ; 
tind ii custom to the contrary is void, Id. 
ibid, ; but see Evan’s Stat. tit. Wills. 

(.r) 7 East, to unless the terms 
of surrender require three witnesses ; Id. 
ibid. ; 2 P. Win. 238. 

(y) (’owp. 130. 

(z) 33 Geo. 3, c. 192 ; 7 f3ingb, 273, 
when a Court of Equity, bcfoic this act, 
supplied the want of surroiuler in favour of 
a wife, or younger children, or creditors. 


and when this act will still not aid the 
want of a surrender, see note 2 Bla. 
Com. by Chttly, .367, 368 ; 3 B. & Aid. 
<192 ; 1 Dowl. &, Ry. Bl, S.^C. 

(a) II. Chilty on De.sccnts, 162. 

{()) 2 Bla. C. 97. 

(r) 3 T. R. 162; Watkins on Copy- 
holds, 2.39 ; H. Chitty on Descents, 165 ; 
1 Scriveii, .341, 342. 

(d) 4 Muule & S. 340 ; 2 B. & Adolp. 
487 ; antCf 234. 

(e) 10 East, 189 j W. Jones, 343; l5 
Yes. 236 ; 17 Ves. 281 ; 2 B. & Adolph. 
437. 

( /■) Td. ibid. 

(^0 10 180 ; 2 B. & Adolp. 437. 
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judice a copyholder ; (A) and the lord of amanor might be indicted CHAP. IV. 
for a forcible entry in the house or land of his copyhold-^r. (/) 

In some respects, therefore, although there is not in copyhold Puory.nTv. 
that independence of tenure as in freehold, nor is the same, when 
acquired, of equal value, because the party is subject to the 
small incumbrance of quit rent, and cannot cut timber for sale, 
or absolutely demise for a term of years without license, nor oj)en 
new mines, unless by special custom ; yet in some other respects 
the title evidenced by tlie court rolls is more secure, and the 
expense of transfer is less than in freehold conveyance, and the 
heir and devisee may take it free from liability for debts of the 
last owner. It may be worthy of notice that copyholds are 
excepted out of the registry act. (/ ) 

We may here observe, tljat it has been lield, that as the gene- 
rality and vagueness of descriptions of co)>yhoid property, on 
the court rolls are so well known, a vendor of lands of coj)y- 
hold tenure is not bound to sliow how the description on the 
court I'olls is to be applied to the present state of the pro- 
perty, and that it suflices if he prove that tlie property as 
described has actually been enjo3'cd and passed under that 
description for upwards of sixty years. (/) 

In case of copyhold as well as in freehold tenure, strips of vvasifs aiijoin- 
land outside of old inclosures, and between them and an bigli- >»<il«sures. 
way, are to be presumed to belong to the copyholder, although* 
where such land forms part of a large open waste or common 
it might be otherwise, (w/) It is treated as an unsettled point, 
whether an incroachment upon a waste, adjoining to the de- 
mised premises, a lessee, without permission the lord •of' * 
the manor, or of the landlord, and uninterrupted possession 
thereof by such lessee for twenty years, shall give the lessee a 
possessory right thereto, or whetlier he shall be deemed to 
have inclosed the w^astc in right of the demised premises for 
the benefit of his landlord after the expiration of the term.(w) 


(h) 8 Co. ; 1 I'lio. Co. Lit. 857 . 

(i) Gilb. Ton. 3ifc*8, ; 1 'I'lio. Co. 

Lit. 657, note D. 

(/c) For Middlesex, 7 Ann, c. 20, s. 17. 

(/) 4 Russ. R. 267 ; and .see Doe v. 
Pem’sev. 7 R. Cres. ^>04, wliiclj ap- 
pears to establish that in copyhold tenure, 
land outside the external fence, and be- 
tween the .same and an high road, may 
be presumed to belong to the copylmider, 
and not to the lord. 

(m) 7 13. & Cres. 30 1< ; ante, UJ.L 

(n) Adams on Ejectin, 3d od. 5i, 52 > 
1 Esp. H. 460, 461; 2 Taunt. 160; 


1 Taunt, 208; semhlc, that if such land 
belonge<l to the landlord, according 
to the pre.suujption in 7 13. & Cres. 
304, and the lessee threw down the 
old external inclosure and made the new 
fence serve as the externa! fence, the in- 
closurc nm.sl be consitlered a.s made for 
the benefit of the landlord. Rut if the 
land inclo.sed belonged to the lord of the 
manor, then he alone could recover it. 
What is evidence of holding by permis- 
sion of lord of manor, so as to prevent the 
slatuteof limitation being a bar to an action 
of ejcclnicnt, sec 8 Rar. & Cres. 717, 
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RIOHTS TO REAL PROPERTY', 


CHAP. IV. III. The Extent of Interest in these several things. We now 
arrive *;t the consideration of what are termed in law the estates, 
Ptior t-nTY. ^ or quantities of interests winch a person may have in the Seve- 
rn. The differ- ral kinds of real things before enumerated, of whatever tenure 

cut Eei ath's or jjjg jjg .. estate," we have seen, (o) is used in 

tfuantilics anil i r • i i* 

natures of I two sensGs, the oiie of loi alitif, and merely veiernng to the thing, 
otlicr, (tlio sciise HOW iisGcl,) importing the degree or extent 
of the interests whicli a pci\son hath in lands, or in any other 
Hue of the. Subject of pro])erty, and to this term (at least in conveyances 
by deed) Asome adjunct or expression should be added, in 
order to show the degree or extent of aSucIi estate or interest, or 
in other words, the time for which the gr.antee’s estate is to 
continue, ‘‘ to him and his heirs and assigns for ever,” or, “ to him 
and the heirs of his body or more specially when an estate tail 
special, ‘‘ to him and the heirs pf his body, by K. his wife, for 
ever or to him and his assigns for the term of his natural 
life or “ to him and his executors, administrators, and assigrrs 
for the term of 21 yearis,” &c. by which words respectively an 
estate mfee simple ^ or in fee tail, or an estate tail special , or 
for life, ov for years, may be created, and the grantee is said 
to have an estate in fee, or in tail, or for life, or for years, or 
on condition, &c., according to the adjunct words. (/>) Fre- 
quently, though untechiiically, the word “ estate^' is used merely 
as a local description, as ‘‘ all my estate at Ashton f and in a 
will this would convey the fee to the devisee, unless ex- 
pressly restrained by other words, (y) though it w^ould be other- 
wise in a conveyance by deed, (r) With reference to the extent 
ot interest, the term real CAstate” imports that a party’s inte- 
rest is not less than for the term of his life ; for a term of years, 
even for 1000 years, perpetually renewable, is a mere personal 
estate ; if) and so is any interest carved out of or created by the 
owner of such term, though it import to be an estate of free- 
hold in point of duration, {f) A license, in strictness, creates no 
estate or interest whatever in real property, and therefore is not 
within the statute against frauds, (//) for which reason also a 
party having it can maintain no action of trespass, (d) 

The consideration of estates, in the legal sense, meaning the iw- 
terest, as w'e now intend to use it, is divisible under several heads, 
as 1st. Whether the owner has an estate or interest of inheritance 
to him and his heirs generally for ever, or to him and particular 

(o) AnU, 168. (s) Arile, 84, note (a); 148, note (r) ; 

(p) See 1 Preston on Rstates, 20. 2 Bla. K. 386. 

(9) Ante 1,59- (e) Post, 

(r) Ante 169 ; 7 East, 269 ; 4 M. & (u) Sugd. V, & P, 8 cd. 73 ; Saycr, 0 ; 

S. 369 ; 4 Taunt. 176 j 6 Taunt. 410; 2 sec further post. License. 

Marsh, 113 ; and see Presl. on Estates, 20. (.r) 2 East, 190 ; 1 1 East, 345. 
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heirs, as to him and the heirs of his hody^ eitlier generally, not 
specifying any wife, or by a particular wife, termed in tj^iH : or 
^dly. A freehold interest, but only for life, or whether for his 
own life, or that of another, or as tenant in dower, or by the 
curtesy; or odly. A still less interest and estate, less than 
freehold, as only for a term of years, or the most inferior, as 
at will or by sulterance, whicb, however, arc not rer// estates, but 
chattel interests in realty, though for a term of iiOOO years. (//) 

It is essential, concisely to consider each of these ; for though 
the full study of them constitute more peculiarly the learning 
and science of conveyancing, yet a practical know^ledge of the 
leading rules is absolutely essential to all concerned in the 
administration of the poor laws, and many branches of the 
criminal law, and to every branch of the legal profession. We 
must also keei) in view the Inghly important distinctions be- 
tween legal and efjtjitahle interests, which will presently be 
more particularly examined. 

It is essential first to distinguish between wbat is an aclaal 2 . imiiortuDt 
interest in real jiroperty, and w^liat is a mere power or authority 
to exercise a y// /vW/V/w/, or do some act upon, over, or to tlic riat luni a were 
same. This is a distinction in various respects of most exten- real 
sive importance, for altbougli persons may have full power and 
jurisdiction over land, yet if they have no \egiil interest therein, 
they cannot be considered as the occupiers thereof, and they are 
not rateable to the poor, nor would be entitled to vote in respect 
thereof; nor could support any action of trespass for any 
injury ; nor would there be any implied right to compensation 
fertile use of the land.^:) Thus where a statute autliDP’i/eir 
certain persons to make the river Avon navigable, and to main- 
tain such navigation, and for those purposes to clear, scour and 
cleanse the same, and to dig and cut banks, and ’to build 
bridges, sluices, locks, &c. and to do all other nccessaiy tilings, 
it w\as held that they could not lie deemed tlie occupiers of the 
land covered with w^ater, nor rateable to the poor in respect 
thereof, hut Iiad a mere easement in the watercourse, though 
they werc^ liable to he rated in respect of a certain cut and lock, 
which they had made for the purposes of the navigation upon 
lands purchased by them, (a) So although commissioners of 
sewers have a very extensive jurisdiction over sewers and the 
banks of the adjacent lands and works relating to the same, 
yet it does not follow that they in legal contemplation have any 

(jy) Ante, 84, note («). ‘2 J. B. Moore, 616 ; tier v. Aire Navd^a- 

(z) See in generul Rex v. Thomas, 9 B. tion, 3 B. & Adolp. 159 ; 8 B. & Cres. 

& Cres. 114 ; and the several cases there 42. 

quoted, and Newcastle, Duke of, v, Clark, (a) Rex v. Thomas, 9 B, & Cres. 114. 
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interest in, or even actual or constructive possession of, the pro^- 
perty vover which they have jurisdiction ; therefore commis- 
sioners of sewers cannot maintain an action of trespass against 
the commissioners of a har})our for breaking down a wall or 
drain erected by the former, as such commissioners, across 
a navigable river ; becfuise the authority to be exercised by 
such commissioners of sewers on behalf of the public does not 
vest in tliem such a property, or even possessory interest, as 
will enable them to maintain such action even against a wrong- 
doer : (/>) and the same j)rinciple has been applied to persons au- 
thorized by statute to make and maintain a navigable river, and it 
was held that the proprietors of such navigation did not necessa- 
rily acquire such an in! crest in the soil in a bank excavated from 
a new channel made by them, for the first time, under the act, 
as would enable them to maintain trespass, (t) For the same 
reason, although the owners of a mere navigation have juris- 
diction, to a limited extent, in the bed of the canal, and its 
banks, and locks, and drains, it was recently held that they have 
no interest in the soil, or any thing corporeal, therefore are not 
rateable to the relief of the poor, as occupiers of land ; [d) and 
where an act, incorporating the Hull Dock Company, au- 
thorized them to make a dock, quays, wharfs, &c., and which 
were to be vested in them for certain public purposes, and giving 
them right to certain wharfage for goods landed or discharged upon 
such quays or wharfs, it was held, that as the premises were 
only vested in the company for the purposes of the act, they 
had no common law right to a compensation for the use of 
■^them, and that as the statute gave, them no right to claim 
wharfage for goods shipped o//'from other quays, they could not 
maintain any action upon a supposed contract to pay wharfage 
for such use of the wharfs, though, if they had had a common 
law interest in the wharfs, such a contract would have been im- 
plied, (c) So, where it appeared that the plaintift*in an action 
was a person who had assigned over all his effects under an in- 
solvent act, and that his wdfe continued to reside in his house, 
retaining some of the furniture, and that the wife having been 
absent for two days, and no one being in the hous\3, the de- 
fendant committed a trespass in an attempt to distrain for rent ; it 
was held that the w ife had not a sufficient possession to enable 
her husband to sue in trespass, he neither having any legal in- 
terest, nor any actual or constructive possession ; ( f) and where 
the plaintiff, having built a chapel, conveyed the same to the 

{b) Newcastle, Duke Clark, 2 J.H. (r/) Ilex v. Aire Navigation, 3 B. & 

Moore, 666* Adolph. 139. 

(c) Hollis V. GoUlJirich, 1 B. fit Cres. (e) 8 B. & Cres. 42. 

20.'> ; 2 Dow!. vS: R. 316, S. C. (./ )<> Bing. 513. 
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defendant by a deed, the validity of which was questionable, CHAP. IV. 

, , - ^ - . I 1 , 1. UiGMTh 

and the defendant took possession, and gave the wy.; to a R^ai. 
gardener, who, with his permission, lent it to the plaintiff^ merely 
to enable lum to enter and preach iri'the chapel upon a Sundaiy, 
and the plaintiff' thereupon locked up the chapel, and refused 
to re-deliver the key, it was held tli^t lie had not sufficient pos- 
session to maintain an action of trespass against the defendant 
for breaking open the chapel, (g) 


3, A person who has merely a license to use land has not 
such an interest therein as to enable him to maintain an action of iiccni.c and poa- 
trespais; (It) though, if he were, in fact, in exclusive ])os»€^ssion, **’* ‘^‘* 

without any right or title wduitever, or under, a void title, he 
might sustain that action against a strahger. (7) Ihit here we 
must distinguish between a mere license to use land in common 
with others, and a license or Agreement to have thfe whole use 
of the same ; for if the latter be valid at all, it would be equiva- 
lent to a demise, and operate as a lease. (A) We shall hereafter 
consider the validity and effect of a license, when we consider 
the different modes of acquiring a right to real propei*t 3 % (/) It 
may be here observed, that a beneficial license to be exeicised 
upon land, but ilot conferring any interest in the land, may be 
granted without deed or writing, (rn) 


4, With regard to strangers, who cannot themselves esta-*'^* 
blisli any iitle to the property, which is the subject m contest, sion prmm 
it is seldom necessary to jirove the nature or extent of the 
of the claimant, or to produce any title-deeds w liat- 
ever; and the mere proof of twenty years’ undisturbed 
sioi/ of real property corporeal, or of the enjoyment of real pro- 
perty incorporeal, (the effect of which we*sliail have occasion 
to consider more fully among the modes of acquiring pi;pperty,) 
is sufficient, and affords a prcsumptioij(Jn favour of the highest 
or largest estate that a person could possibly have in the subject- 
matter. (/^) Such presumption may, ’^owever, rebutted ; 
and under these and other circumstances, recourse must occa- 


sionally be had to the proof of the precise amture of the estate, 
or degree ^f interest of the owuier, and how he acquired 
same, and which, tl|erefore, we will tfbw exan^e practically. 

5. The dift'erent estates ot di^grees oi interests are divided 
into such as are freehold^ and such as are less than freehold. 

(^) 5 Bing. 7 ; Moore be B. 11?, S. C. (0 And see, as to license, Sugdeu’s V. 
(/t) 2 East, 190 j 11 East, 34-i‘i, & P., 8 ed,73, 7.5 ; and.Sayer’s Ilep. 3. 

(i) 1 East, 41. (m) 8 East, 308 ; 7 Taunt, 374. 

(k) 1 Vin. Al>,, License, 9‘J. (n) See post ; and see 3 Cai*^& P. 
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CHAP. IV. Those of freehold are either of mlieritance^ descending from 
^to^eaT ancestorHo heir, whether in fee simple or limited, as in fee tail ; 
PnoncnTY. or are freehold not of inheritance, as for the life of the owner, 
oV for the life of another person or persons, and ceasing upon 
death ; or are by the curtesy and in dower. Estates less than 
freehold are for years, frpm year to year, at will, or at suffer- 
ance, and to these are added estates upon conditions of various 
descriptions, as to cease upon a certain specified event ; and 
the estates of mortgagees, and tenants under statutes staple 
or statute merchant, or hy. efegit, are classed as of this nature, 
their interests determining when the debt has been satisfied, (o) 
It will be observed that Blackstone, in enumerating these se- 
veral estates, considers them only as applicable to freehold 
tenure, and notices estates in copyhold merely as a subdivision 
of estates at ivilL But it must be kept in view that, though it 
cannot be properly said that a person has a freehold, (p) cither 
of inheritance or for life, in a copyhold, yet he may have an 
estate of inheritance, or an estate for life, or dower, (and then 
called freebench,) or for years in a copifhold, and descending 
and continuing, or ceasing, precisely the same as in freehold 
tenure, and in general copyhold tenure (subject to the custom 
of each manor) is as capable of subdivision in degrees of estate 
or interest, 8cc, as lands of freehold tenure, and, in many re- 
spects, the rules applying to freehold estates will e({ually apply 
to copyhold, as regards the estate or degree of interest therein, 
though subject to certain peculiar inciilents affecting all or most 
copyholds which do not extend to freehold, on account of the 
•peculiarity of the tenure. 

Power of alien- There is one incident to every description of tenure and 
estate, (excepting lenses ])y copyholders,) namely, that unless 
degree of exprcssly taken away by the terms of the conveyance, the owner 
estate. ^ right to alienate either the whole or a part of his estate, 

whether he is entitled to an estate of inheritance in fee-simple, 
or for a year, or a time certain, less even than a year, in lands 
of freehold tenure, {q) (or his interest as a leaseholder in lands of 
copyhold tenure, who holds an estate by the rules of the com- 
mdfi laws fHid not a customary estate, (r) and he may ("ither con- 
vey or assign \\\%gntire interest, or may carve out less interests 
therein^ unless such power he exprcssly prohibited, as it may 
be, and as occurs in estates upon condition, and more frequently 
in leases for years, where a landlord having the jus disponendi 

(o') See 8 Pla. C?., chap. 7 to 10, (q) 1 Tlio. Co. Lit. 636, note (fc);Doct. 

and pages 10.3 to 168. h Stn, 27 ; 15 Ves. 264. 

(p) Ante, 232. (r) Com. Dig. Cop. K. 3. 
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may annex any lawful terms to his grant or demise ]{s) and a pa- CHAP. IV. 
rol interest, as tenant from year to year, may even be seized and RTir 
sold under a fieri facias, (f) But it may he here noticed that Fropeuty. 
no restraint of the power of alienation (except to a i)articular 
person) can be imposed upon the grantee of an estate in fee, 
such a condition being void, as repugnant to the nature of the 
estate given. (//) liven a tenancy from ^ear to ycar^ unless the 
landlord determine it, might endure for ever, and on this ac- 
count such a tenant may grant a lease for twenty-one years, and 
he lias, in contemplation of law, a reversion, so as to enable him 
to distrain, (.r) 

The utmost time allowed by law, in order to guard against 
perpetuities, during wdiich freeliold estates of Jnhcritance and 
fefi-tails therein, and also leaseholds and peft;onal property, 
may be limited, so as to be rendered unalienable, is during the 
existence of a life, or of any number x)f lives in being at the 
time the limitation is created, and Iweniif-onc years after, and 
no longer, or in case of a postbumous child, perhaps a further 
period of nine months, to allow for the birth, but that is the 
utmost extent of prohibition will be given efiect to; {y) and, in 
case of an entailed estate, immediately the first tenant in tail 
comes into posses.sion, he may bar it by a common recovery, 
the power of .suffering which for such purpose cannot be re- 
strained by any condition, limitation, or covena>nt ; (r) therefore* 
there is no danger of perpetuity, for any tena!nt in tail might, 
if he should so think fit, bar the entail. («) Copyhold tenure is 
an exception to these rules, for the ow ner cannot, as we have 
seen, demise for more than a year, or from year to year, witlmut 
an express license from the lord of the manor, {b) 

It is another general rule, that if a person have an interest Forfeiture by 
less than an absolute estate of inheritance, and he attempt to „ 
convey a larger estate than he himself has, he fotfeits his own than party has. 
interest by such assumption of grea'tcr interest than he really 
has; as if a tenant for life or for years, convey an estate in fee, 
the person in remainder may immediately^, take advantage of 
such forfeiture, and instantly take possession, as if the particular 
estate hac^ determined by efflux of tiihe. But a conveyance 

’ 

(s) 2 T. R. 13;L * , B.3 ; ii Id. 40 ; 10 Id. 37. 

(t) 1 Marsh. 10. , («) 1 Sauiid. J47; 2 Rro. C. C. 215; 

00 Liu. s. 360, 361 ; 0 T. R. 61 . 4 T. R. 1,3. 

(x) 2 Chilly’s R, 46l . (/>) Ante, 234, 235. 

1 Situ. R. 173; and see a useful (r) Co. Lit. 251 ; 2 Bla. C. 294, 295, 
note, 1 Tho. Co. Lit. 516, in note 7 ; 2 Id. and notes ; 1 Co. 14, 1 Saund. 319, b ; 

578, note A. ; 3 Id. 296, note D. ; and when not a forfeiture/^ Co. Lit. 251, b; 

Chit. Eq. Dig., tit. Perpetuity. 1 Prest. Coiiv. 202. 

(*) 1 Inst, 223, b ; 1 Burr. 84 ; 1 Rep. 
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CHAr- IV. by lease and release, bargain and sale, or covenant to stand 
seised l^y a tenant for life, will not create a forfeiture, (though 
^^lopEiiTY. a feoffment would,) (d) these being what are technically termed 
innocent cbnveyances, inasmuch as they can transfer no more 
than the party conveying has. Of this nature also is a dis^ 
claimer^ by any person who has less than a freehold estate of 
inheritance, to hold of the lord or landlord, who may therefore 
treat such disclaimer as a forfeiture, and proceed to eject the 
occupier, (c) 

Distinction In*- There arc several other leading distinctions between freehold 
j?mVllfsdioid * estates or interests, and those which are less than freehold. The 
interests. former are termed real estates, the latter estates, (y) 
One is, that a freehold interest (that is, an interest to endure 
for life or longer,) must be created cither by feoffment, which 
applies only to corporeal property, or by deed under seal operat- 
ing under the statute of uses ; iind that no freehold interest, 
even in an incori)oreal hereditament, as a right of common or 
way, can be created by parol or by unsealed written instru- 
ment ; (g) whereas an estate or interest less than freehold, as 
a lease or demise even for 1000 years, may be created without 
deed, except in an incorporeal hereditament ; {Ji) and before the 
statute against frauds, which rccpiircs a signed instrument 
when for a term exceeding three yearsj might have been even 
by mere words. It is for this reason, that if a rector grant or 
demise his tithe by a mere written instrument, not under seal, 
he is still, in point of law, tJie owner and occupier of the tithe, 
and to be rated in respect thereof, because the legal interest in 
_ tithe passes only by grant under seal ; whereas if the same ih- 
strini.oiit had been under seal, the lessee, acquiring the legal in- 
terest in the tithe, would be the proper person to be rated, (i) 
Another rule is, that an estate of freehold cannot be derived 
from an estate for years ; and therefore, where a rent was 
granted for life out of a long term of years, though it was re- 
solved to be a good charge as long as the term lasted, yet the 
court held it to be only a chattel, and not a freehold. (1i) 

Another great distinction is, that a freehold estate cannot 
commence in fuiurd hy ^ common law conveyance, as by feoff- 
ment and livery, which must be at the time of the feoffment ; (/) 

(f/) VVillrs, (h) h B. & C. a7;j. 

, (c) 2 Bla. C. 27rij Bui. N. P. 96; (/) 1 Flagle on Tithes, 19 ; lStra.525; 

Pealc^. R. 196 ; 2 Sch. & Lef. 625. post, 16 Vin. Ab. 427 ; 4 Man. & R. 334 ; 9 
(f) Waldron v. UawcU, 3 lluss. R. 376, B. & Cres. 479 ; Burn’s J., Poor, 68, 69. 
and where it was holdcn that a leasehold (/c) Biitt'a case, 7 Co. 23, a; 1 Tho. 
for years, though perpetually renewable, Co. Lit. 635, note H. 
eannot be. deemed real estate. (/) 2 Bla. Com. 143, 144, 

(^) 8 East’s R. 167 ; 5 U. tSt Cn’s.87:>. 
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but by a conveyance under the statute of uses there nyy be a CHAP, iv, 
creation of a freehold to commence infuturo with only an estate \‘o VuT." 

for years intervening; (//?) and a lease for lives to begin from the I’RorntTY. 
day of the date thereof with seisin delivered aftericards is good, 
and shall not be said to convey a freehold to commence in 
futuro. {n) So the lessee under a lease for lives in fniuro and 
who has covenanted to pay rent will be estopped, whilst he 
continues in possession, from insisting that being a lease for 
lives it could not commence in futuro, or be granted without 
livery of seisin, or lease and release, or bargain and sale, (o) 

But with respect to chattels real, as a lease even for 1000 years, 
it may, unless expressly prohibited, (as in leases by tenants in 
tail^(p) ) be created to commence in fuinro, (q) 

Another rule is, that no freehold interest in remaiiider can, 
hf/ any common taw conveyance^ be supported by an intervening 
estate less than freehold. (;*) 

So a freehold interest cannot merge in a chattel interest, 
though the latter may merge in the former (if both be e(|iiitable 
or both legal estates, but not otherwise); consequently if an 
estate of freehold for the term of his life vest in a person wdio 
is owner for a term of 1000 years, the freehold interest, though 
substantially of shorter duration, will not merge, but the term 
will merge in the freehold, (s) unless incase of a mere interesse 
iermini. (t) 

In pleading also a freehold interest in possession, the owner 
is stated to be seised in his demesne as of freehold for the 
term of his natural life,’^ (or if the interest be in incorporeal pro- 
perty, the words in his demesne” arc to be omitted) ; wlicn:rafr 
the owner of a term of years is alleged to be ^>r>.s.vc.VA'Cf/ of the 
tenements for tin residue of a certain term of years, com- 
mencing from, &c. and then unexpired ;” (?/) or if the term fs to 
commence in fuiurOy he is then “ possessed of the interest in a 
certain term, to commence on, &c- of and in certain land, &c. (.r) interests ot 

The same different estates or decrees or quantities of interest 

n • 1 1 1 111 . Miiattlmigs. 

may in general exist equally in Ireehold or copyhold, or in 
any other tenure ; and in each a person may have an estate of In /tc. 
inheritance descending to him and his general heirs, according 


(m) 1 Sanders’ U. tS: T. 128; 2 Id. 7, 
98 ; 2 Prest. Coiiv. 157 ; 2 Uniii. 
lt)5, note (2). 

(n) 2 Wils. 165. 

(o) 1 Bro. P. C. 67. 

{p) 32 II. 0, c. 28. 

(</) 5 Coke, 94 : 1 Tho. Co, Lit. 036, 
note K ; 2 Bla. C. 1 i;J, 141. 


(r) 2 Bla. C. 170, 171. 

(s> 11 Co. 83; 3 Brest. 219, 221 ; 1 
I’lio. Co. Lit. 635, note 1. 

(t) 5 B.&, Cres. 111. 

00 2 Bla. C. 144, 106; Co. Lit. 17 
a, t), note i. 

(.r) 1 Saund. 251, u. 1 . ; 2 Saund. 176 ; 
(’lift’s ICnl. 22, n. 5. 
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In tail. 


For life. 


to the nature and custom of each separate tenure. And the 
like estatjes may exist as well in relation to corporeal as incor- 
poreal property, although in describing a corporeal inheritance 
a man shall be said to be seised in his demesne as of feCy' 
but of incorporeal “ seised as of fee,' and not ‘‘ in his de- 
mesne.” (2^) Thus a peiv 3 on may have such an estate in free- 
hold land, copyhold land, an advowson, or a fee farm rent, as 
tliat upon his death the same will in each case descend to his 
eldest son ; and copyholders have n freehold interest, though not 
a freehold /e>i//re.(2) A copyholder may in most manors be 
tenant in fee simple, in fee tail, for life, by the curtesy, in dower, 
(tlien usually termed frct'bcHch,) for years, at sutferance, or on 
condition, subject however to the particular custom of each 
manor, {a) 

So a person may have an estate tail as well in lands of free- 
hold and copyhold, or other tenure, as in incorporeal here- 
ditaments, which savour of the realty, that is, which issue out 
of corpore^il property, or which concern or are annexed to or 
may be exercised within the same, as rents, estovers, commons, 
and the like. Also oflices and dignities, which concern lands, 
or have relation to fixed and certain places, may be entailed. (/>) 
But property of copyhold tenure can only be entailed by the 
,special custom of the manor, (e) And the mode of getting rid 
of such eiHail is also regulated by the custom of the particular 
manor, which in some manors is by recovery, in some by sur- 
render only, in otliers by cither of those modes concurrently. 
Instates tail, being freeholds of inheritance, confer the same 
'l-igbt of voting as estates in fee.(r/) 

An interest or estate for the ti/e of the party liimself, or par 
aider vie, or for the lives of several other persons, or in several 
successively for the life of each, may also exist in freehold or 
copyhold, or in land of any otlicr tenure, and as well in incor- 
poreal things as corporeal, provided the limitations be consist- 
ent with the rule against perpetuities. So a man may be tenant 
by the curtesy of some incorporeaTl things, as an advowson, if in 
gross, hut not if appendant to a manor, unless he had actual 
seisin of tlie manor itself during the life of his wife ; (e) and a 
woman may have an estata in doWer, not only irl all her hus- 
band’s lands, but also in all his tenements and hereditaments, 

(u) Litt.s. 10. Wi lies, 324. 

(z) 1 Frest. uu Estates. ; 5 East, 5J ; (r) Id.; 3 Co. 8; 2 Bla. C. 113, 

ante, ((/) See 

(a) 2 lila.C. 1 11). (e) 2 13la. C. 127, note 14, 

(//) 2 Bla. C. J12, 115; 7 Co. 33, 
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corporeal and incorporeal, subject to some restrictions, as in CHAP. IV. 
the case of a castle or of common without stint, (/) or^of such 
estates as were vested in the husband as trustee or mortgagee, PnorEJii v . 
which latter, though subject to dower at law,, are protected in 
equity against the widow's claim. 

An estate Jo7' yearn may be creatcij in all description of cor- For j/earr. 
poreal property, and in some things incorporeal, and even in 
personalty. A person may be lessee for a term of years of a 
manor, and all the rights of franchise, and being thereby lord 
of the manor for the time being, may depute a gamekeeper to 
preserve or kill game within the precincts of the manor, {g) 


As respects the modes of ci*eating these several and different Estates or inter- 
estates or interests in land, there arc in general appropriate 
w'ords, of the legal import of which all members of the pro- sprctivcl^r cre- 
fession must be well informed, in order to determine, upon 
reading a deed or will, wliat interest a party takes in different 
descriptions of property. Estates or interests, whether in corpo- 
real or incorporeal property, may, at least as respects many of 
them, be created by, 1st, convention, as by conveyance or will; 

J^dly, by o})eration of law; or 3dly, by implication. Those by 
convention are by express words in a deed or will, to which 
words particular significations have, by a current of decisions, 
been given. Tliosc by operation of law are principally estates 
tail after possibility of issue extinct, tenancy by curtesy, and 
tenancy in dow er. Estates by implication pass usually Jby-a** 
will, without atiy express words to direct the course ; its where 
a man devises land to his heir after the deatli of his wife, here 
though no estate be given to the wife in express w^ordjj, yet she 
shall have an estate for life by implication, for the intent of the 
testator was clearly to postpone the heir till after her death, 
and if she do not take it, nobody else can.(/f) So in cases of 
resulting trusts, the heir may be said to take the estate or in- 
terest by i?nplicaiion.(i) 

To create an estate of inheritance by express words in a Creation of in- 
deed, the word heirs, in the plural number, is essential, in order what 

(/) 2 Bla. C. 132 ; Co. Lit. 31, 32 ; I and not to the heir, for then the heir 
Jon. 315. . w'ould be entitled to the iiiteriiiediate pro- 

(g) Chit. Game Law. fits, Cr< . .Tuc. 75 ; 2 'J'. II. 209. 

(h) 2 Hla. C. 3»1 i 1 Went. 376. Aliler, (i) 2 Bla. C. 3J3. 
if the estate had been divised to a stranger. 
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to make a fee or inheritance, for if land be conveyed by deed 
to a maf. for ever, or to him and his assigns for ever, or to him 
and his heir, in the singular nnmber, this vests in him only an 
estate for life ; (/•) but if a person seised in fee of lands under a 
conveyance to him were to convey the same to another as 
fully as they were granted to him,” the fee simple will pass 
without any limitation to the heirs in express terms. (/) It is 
the practice at this day, in conveying an estate in fee, to limit 
the pro])erty to tlie grantee and his heirs and assigns for ever, 
but the ^brd assigns is wholly unnecessary and immaterial, {rn) 
In a conveyance to a corporation the words of limitation are 
“ successors,'' (not heirs,) and in a grant of lands, even to a 
sole corporation, the word heirs” would not convey a fee any 
more than the word successors” would in a grant to a natural 
person entitle the heir to inhc*rit ; and a limitation to a person 
ih his politic capacity, and to his^ieirs, would give him only an 
estate for life.(;0 But if the grant be to heirs and successors,” 
that which is appropriate will operate, and the other be re- 
jected as superfluous, (o) 

In a tvill an estate of inheritance may pass without any words 
of limitation to tlie heirs, whenever it can by any means be 
collected from the terms of the will itself, but not from exlrinslc 
evidence; that it ivas the intention of the testator to give an 
estate or interest of that extent; thus, under a devise “ to a man 
for ever,” or “ to one und his assigns for ever,” or to one in 
fee simple,” iml/iout the ivord heirs, the devisee hath an estate 
in fee simple, for the intention of the devisor is sufficiently 
plain from the words of perpetuity annexed, though he hath 
omitted the legal words of inheritance ; (/>) and# in construing 
wills, the testator is supposed to have wanted that pro- 
fcssiomd assistance of which a party to a deed may always 
avail himself, and wills are frequently prepared with more ex- 
pedition than in tlie case of deeds ; besides, that being an 
ex-partc proceeding, probably so much attention and considera- 
tion are not exercised as in cases of deeds, where two parties 
are concerned in framing the same.(</) ' The law therefore re- 
gards the intention more than the precise legsd^ import of the 
w ords in whicK the testator has expressed his meaning, qjfid as 


(/t) Co. Lit. 9, a ; Coin. Dig. Estate, 
Shep. Toucli. 101. 

(/) Id. ibid,; 2 Prest, on Est. 2. 

(m) 2 Prest. Est. a, 

1 Tlio. Co. Lit, 191, 11, (3); Co. 


Lit. 8, b ; 9 Id. 94, b ; 2 Prest. Est. 6, 7. 
(a) Co. Lit. 9, a. 

(/)) 2 Hla. C. J08. 

(7) Treat, on Kipiity, 69, s. 2; 2 Eii- 
noiuus, 47 ; Lutdi. 42, per Doddcriilgc, J. 
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often as it can be collected from any circumstance hi a will, or CHAP. iv. 
can from the wdple will taken together and applied ito the 
subject-matter, be reasonably inferred that the testator intended * 

to pass all his estate in the property, that estate will pass, 
although the property be not limited to the heirs of the person 
to whom the devise is made, (r) But when by k previous cur- 
rent of decisions, certain w^ords of a w*ill have received a lucid 
exposition and import, they will in general govern, as it may be 
supposed that wills have been subsequently framed in the same 
words upon the fiiith of sucli decisions. These ate therefore to 
be adhered to, although they will frequently carry no more than a 
life estate, and although such construction may not eflectiiate 
the apparent intention of the testator to give a fee simple. (a‘) 

The decisions establish that if a testator by his will give his 
estate or cstiLies* in or at Dale, though neither heirs, assigns, 
or any other w^ord be annexed to the devisee’s name, yet he 
takes an estate in fee simple, unless there be other words 
denoting a contrary intention, for the word ‘‘ estate' so used, 
denotes the entire interest of the testator, and not a mere local 
description of the land;(0 though a devise of my perpetual ad- 
vowson” would only give an estate for life in such advowson.(M) 

So wdiere lands are given charged with the payment by ih^ 
devisee of a specific sum, and which is not to be raised gradu- 
ally out of the rents and profits as they may arise, but to be^ 
absolutely paid by the devisee, such a devise, without words of, 
perpetuity, will carry a fee simple, for otherwise the devisee 
might be a loser, by dying before lie had been repaid tlic sum 
directed to be paid, and it is not to be supposed but that tlie 
testator at all , events intended that he should ’derivn sbme 
benefit, which be could only acquire by having the fee; (i) and 
the same reason prevails where land is by the will cliarged wdth 
the payment of annuities, unless where an estate tail is* given to 
the devisee, (y) But if the debts to be paid by the devisee arc 
merely a charge on the estate devised, and to be paid only out 
of the profits thereof, and not a personal charge on the devisee, 
then he will not take the fee, but only a life estate, unless the 
will contjiins express words of peippetuity. (z) And where a 

(r) Per Lord Mansfield, Cowp. :>52, See Rules of Construction of Wills, note 

235. See instances, 2 Prest. E.st. 69 (15), 2 151a. C. 3dl ; wnfe, 

to 77 ; 7 East, ; 4 M. & S. 369 ; 4 (u) Ante, 217, iiotc (/) 

Taunt. 176 ; 6 Taunt. 410. (x) Co, Lit. 9, b ; 3 T. R. 356 ; 6 W 

(s) Per Lord Tcntcrdeii, Doe v. Tucker, R. 1. 

3 B. & Adolp. 476. (y) 5 T. R. 33.5. 

(t) 7 East, 2.59; 4 M, & S. 369; 4 ( 2 ) 4 East, 496, 

Taunt. 176 ; 6 Taunt, 410 ; 2 Marsh. 113. 
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CHAP. IV. testator leaves all his heredilamenU^^ \.o the latter takes 
estate for life, that term being considered as referring 
PnopKRTy. only to the things, and not to the entire interest therein, (a) 
So, “ I also bequeath to him my ehamhers in Albany, for which 
I paid 600 guineas, with all my furniture, except such articles 
as I may particularly except from this donation,” will only pass 
a life estate, although the testator had recently, before making 
his will, for the named sum, j)urchased the fee simple in such 
chambers, and although the court considered that they had no 
doubt the testator intended to give the fee. (5) And where a 
testator devised as follows, ‘‘ I give and be(|ueatb my freehold 
estate called Poimeetts^ &c.” after an estate for life therein, 
it was held to pass only an estate for life in remainder; and 
Lord Tenterden observed, the term “ estate’^ may operate 
only as a description of the particular lands, or may mean also 
the quantity of the testator’s interest in them, (c) A fee also 
will not pass by general introductory words, by which the tes- 
tator declares his intention to dispose of “ all his estate, both 
real and personal,” if there be not afterwards in the will some 
specific words passing the fee, for those words, like the term 
hereditaments, are in that case taken to mean only the thing, 
without regard to the interest therein. But if there were such 
subsequent words, in some degree ambiguous, then the intro- 
ductory words ‘‘ estate,” &c. may have some effect, as indicative 
of the intention of the testator, {d) And a devise to a man and 
his assigns, without the words for ever,” or annexing words 
of perpetuity, passes only an estate for life, (c) 

_ Heirship is implied in the creation of nobility^ unless ex- 
pressly excluded. In creation of nobility by writ^ tlie peer, 
without the word “ heirs,” hath an estate of inheritance in his 
title ; but not so in creation by patent, which is stricti juris, 
and without express words of inheritance there will be no 
inheritance in the title, (c) 

intpn st in iaW All estate tail general is usually created by the words to A. 
creiUed! hetrs of liis body,"" and by which only his lineal descend- 

ants can take in exclusion’ of collateral relatioi^iS ; an estate in 
tail male by thip words to A. and the heirs male ot\i\^ body,” 
excluding even lineal females. If lands be given to a man 


(«) o T. R. ante, 163. wise, Baills v. Gale, S Ves. 48, cited id. 

(/;) Lmhingtan Scu'cll, 1 Sim. 435 ; , 476. 

Day V. Parratt, 3 B. Aclolp. 469. But (c) Doe v. Tucker, 5 B. & Adolp. 473. 

if instead of chambers^' the word ** estate"* (d) b T. R. 13 ; 6 T, R. 610. 

iiad been used, it would have, been other- (^e) 2 Bla, C. 109. 
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and the heirs male of his body begotten,” this is an estate in 
tail male general, but if to a man and the heirs femabs of his 
body on his present wife begotten this is an estate in tail female 
special. (i>) The word “ is necessary to create a fee^ 
and the word “ body' (or some other w^ords of particular pro- 
creation by a particular person or persons (//), is necessary to 
create a fee tail, and to ascertain to what heirs in particular the 
fee is limited ; and if omitted, no estate tail will be created. 

As if a grant be to a man and his issue of his body, to a man 
and his seed^ to a man and his children^ or offspring, all these 
create only estates for life, there wanting the words of inheri- 
tance the heirs of'" So on the other hand, a conveyance to 
a man and his heirs male or female (omitting the words body 
of a particular person or persons) creates an estate in fee 
simple, and not in fee tail; because there are no words to as- 
certain the body out of which ^hey shall issue. (/*) But in wit/s 
greater indulgence is allowed, and an estate tail may be created 
by a devise to a man and his seed: or to a man and his heirs 
male; (/c) or by a devise to a man and his children, if he have no 
children at the time of the devise ; (/) or to a man and his pos- 
terity : (?n) or by any other words which show an intention to 
restrain the inheritance to certain particular descendants of the 
devisee, (n) 

An interest or estate for HfemdLy be created, not only by interest for /tYir. 
the express w'ords of a deed or will, but also by a general grant ^>y words 
or devise, without defining or limiting any specific estate ; and 
in wdiich case it is an intendment of law that the grantor and 
testator meant that the donee should enjoy the thing durini^tlie 
whole of his life. As if A, grant to B. the manor of Dale, 
without other words, this makes him tenant for life, (o) So a 
grant by a tenant in fee at large, or for a term of life generally, 
shall be construed to be an estate for the life of the grantee, 
and not for the life of the grantor or other person ; because an 
estate for a man’s own life is in legal contemplation more bene- 
ficial and of a higlier nature than for any other life ; and all 
grants ar^ to bie taken most etrongly* against the grantor, unless 




CHAP. IV. 
1. Rights 
TO Real 
P nOPERTV. 


ig) 2 Bla. C. Ill, 114. 

{h) As to a man and the heirs which 
he shall beget of his wife, see Co. Lit 
leo, b. 

(i) Liu. 8.31 ; Co. Lit. 27. 

{k) Co. Lit. 9, 27. 


(/) 6 Co. 17 ; Moor. 397; Goldsb. 1S9. 
(w) 1 IL iJla. 447 ; 2 Bla. C. 1 15, 3B1, 
n. 15. 

(n) See And. 4.*!; 2 Bla. R. 108.3 
3 T. R. 373 ; Doug. 321 ; 1 East, 259, 
(a) Co. lit. 42. 
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CHAP. IV. against the king, (p) We have seen that as an estate for life 
TO RkaT ^ fr^hold interest it cannot be created by any unsealed in- 
pR OP KHTT. strument Excepting by will, (r/) 

Estates for life are either conventional and created by deed 
or will, or arise by operation of law, as tenant in tail after pos- 
sibility of issue extinct, (r) tenant by the curtesy, and tenant in 
dower. The express words by which an estate for life is 
created, are, as just observed, by a general grant or devise of 
land to without any word denoting an intention to pass an 
estate of inlieritahce, but more generally by using the words 
to have and to hold the same (meaning the property before 
specified) to him the said yf. and his assigns for and during the 
term of his natural life;” or “ for and during the life of C. Z). 
or “ for and during the lives of C, D., Fu F. and G. JL, and 
the life of the survivor or longesj- liver of them.” The latter is 
a usual mode of granting an annuity, and three or more very 
young ])ersons are named, so that the life of at least one of 
them will probably endure for a great many years, and thereby 
save the expense of any insurance, at least, until after the death 
of one or more of the persons. 

Tiiicrcst for All estate or interest (or i/ears might, before the statute against 
iiow created. frauds, 29 Car. 2, c. S, be created by mere verbal demise for any 
*term of years, but that act declares that all parol demises for 
more than three years shall have at most the force and effect of 
a tenancy at will, now construed to mean from year to year, de- 
terminable by a regular notice to quit, (.v) We have seen that it 
.. excepting when made by a tenant in tail, commence i?i ///- 
f aro, in which respect it differs from a freehold interest. (^) It 
must be certain in duration, (//) though as id certum est quod 
tertum reddi potest, a lease may be valid if made for so many 
years as J. S. shall name, (.r) With respect however to its com-’ 
mencement no uncertainty would prejudice, unless it would also 
render its duration uncertain ; for if no day of commencement be 
named the term begins from the making or delivery of the 
lease, (y) But as regards duration, it must be certain : thus a lease 
for so many years as J. S.^hall live, is void from the beginning, 
because it is neither certain at the time, nor can ever be reduced 

( 7 >) Co. Lit. 42, 3(). for life. See Co. Lit. 27, b. ; 2 Inst. 302 ; 

((/) 8 East, 167 ; 5 Bar. & Cres. 221 ; 4 Coke, 63, a. ; 15 Ves.419. 

8 Bar. & Cre8. 293. (s) 8 T. R. 3; 5 T. II. 471 . 

(r) Tenant in tail after possibility, has (t) Aiite» 244, 245; 2 Bla. C. 143 144. 

some of the qualities of an estate tail, as (n) Co. Lit. 45. 

to be dispunishable for waste, but for (a) Bac. Ab, Leases, L. ; 6 Co. 35. 

most material purposes he is only tenant (y) Co. Lit. 46. 
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to a certainty during the continuance of the lease ; (z) and it 
could not operate as a grant for the life of J. S. because that 
would be a freehold interest, which must be conveyed by feoft- 
ment and livery of seisin, or by some deed operating under the 
statute of uses, (a) And the same doctrine holds if a parson 
make a lease of his glebe for so many years as he shall continue 
to be parson of Dale, for this is still more uncertain. (5) So a 
lease to generally, or so long as he should please, would be 
void, because if he did not determine it, it would at least con- 
tinue during his life, and consequently pass a freehold interest, 
which cannot pass by such an instrument, but only by fcoffinent 
and livery of seisin, or by deed operating under the statute of 
uses ; and as the lessee only had the power of determining 
the* tenancy, it could not be deemed an ordinary tenancy from 
year to year, (c) But a lease for twenty or more yearSy if J. S. 
shall so long live, or if he shJidd so long continue parson, is 
good; (c) for then there is a certain period fixed, beyond which 
it cannot last, though it may determine sooner on the death of 
J. S., or his ceasing to be parson there. But as it is not certain 
how long the vesini (/id vie will live, such a tenancy is not for a 
term certain within the meaning of the 1 G. 1, c. 87, in proceed- 
ing by ejectment. (*'/) 

Leases or terms for years are of two descriptions with dilFer- 
ent objects ; first, those by which lands and other tenements are 
demised in order to give the party the actual possession during 
the term, rendering a fine or an adequate annual rent ; or second- 
ly, they are mere terms created for conveyancing purposes, as 
for 1000 or more years, in order to secure the legal right of pos- 
session in the lessee as a trustee for some named irurpose, dnd 
afterw^ards to attend upon and protect the inheritance, and 
which conveyancers are in general anxious to keep on foot. 
Terms for 1000 or 2000 years are in general presumed \o be of 
this nature ; {e) and these, after the uses or trusts of the terms 
have been satisfied, if not recognised as subsisting within twenty 
years, may and usually are to be presumed by a jury to have 
been surrendered ; (/’) but otherwise they will endure till 


( 2 ) Co. Lit^ 45. Qutere, if in a 
would not it operate as an estate j)ur uuter 
vie ? 

(а) 8 East, 167 , 5 Bar. & Cres. 221 ; 
8 Bar. & Cres. 293. 

(б ) Co. Lit. 45. 

(c) 8 East, 167. See ante, as to the 
necessary conveyance to pass a freehold 
interest. 

(d) 7 B. fie Cres. 2; but an agreement 
in writing for three months certain is a 
lonauey for a term certain within that act, 


5 B. A. 766 ; 1 Dowl. & R. 433, S. C. ; 
and see 2 B. & Adoljf). 922. 

(e) Cowp. 595. 

If) 2 B. & Aid. 710, 782 ; 1 Car. tSc 
P. 524, 526. The presumption of a sur* 
render is only to be mj'avoiir of the party 
who proves himself to be beneficially en- 
titled, and not against such party, 6 Bing. 
174. As to presumptions of a surrender 
in general, Sugd. V. &c P. 407 to 448 ; 
post. Surrender. 
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expired by efHuxion of time ; and the term must in convey- 
I. Rights t, ^ i • i i 

TO Real ances,'^nd m actions of ejectment, be traced to its legal owner, 

^nopEHTY. alone is the proper party to recover at law. (g) 

A term for years in an incorporeal liereditament (as a several 
fishery in a navigable year, which is an incorporeal and not a 
territorial hereditament,) cannot be created without deed. (A) 
In order to perfect a lease and an estate for years the lessee 
should enter, and in pleading a title against a stranger, such 
entry should be averred, for w^ithout entry the lessee has only 
an ifiteresse tennim, (/) In pleading a term for years as a per- 
fect interest in an estate, so as to give the lessee a preferable right 
to i subsequent lessee or stranger, the entry of the lessee 
must be averred, or it must, be shown that the lessee elected 
that the deed should enure by way of bargain and sale to pass 
the estate. (/:) 

Tenancy from A tenancy from year to year may be created by express 
leHB. by what woi'ds, or by implication or inlerence Irom the mere letting a 
irv’ords created, persoix into posscssioii as a tenant. The description of such a 
tenancy is ^‘that the landlord demised the premises to the 

tenant to hold the same from the day of for and during 

the term of qpe year, and so on from year to year, so long as 
the said landlord and the said tenant should respectively please.” 
But such a tenancy cannot, as we have just ohserved, (/) be 
created by word or unsealed demise from year to year deter- 
minable only at the option of the tenant, for that would create 
a freehold for his life, determinable sooner at his option with- 
out deed, which is contrary to law. (w). An agreement or 
covenant to grant a lease is prospective, and not a lease or 
demisci bui merely a strpulation to grant a lease, (w) unless the 
instrument also contain words of immediate demise, wdien it 
will , amount to a demise, although there be a stipulation 
thereafter to grant a more formal lease ;(o) but whether an 
instrument shall operate as a formal lease or only as an agree- 
ment for a future lease will dejiend on the intention of the 
parties, to be collected Trom the instrument itself; {p) and 
if an agreement be in the usual form, that A, agrees to let to 
B.y or agrees that B. shall hold and enjoy, these, without 


{g) 7 T. R. 47. 

(/t) Duke of Somerset v, Fogwell, 5 B. 
& (bes. 875. 

(i) Bltt. C. 144; iTno. Lit. 
Index, Inierrem Termini ; 8 Bnig. 92 ; 
5 B. Sc Cres. 114 

(k) Miller v. Green, 8 Bing. 92. 

(0 Ante, 2.53. 


(m) 8 East, 167. 

(ii) See note (;;) infra. 

(e) 8 Bing. 178 ; 7‘ld. 590 ; 6 Id. 206, 
and cases thsre cited. 

(p) 3 Taunt. 63 ; 5 T. R. 163 ; 13 
East, 18 ; 5 Bar. & Aid. 322 ; 6 East, 
530 ; 3 Dowl. & Ry. 322 ; 5 Bar. & Cr. 
41 ; 8 Bing. 178. 
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Other qualifying words, operate as an immediate demise. (</) 

The distinction is important in many respects ; for whef’c the ro I eal 
instrument operates as an immediate demise ^ the landlord may Phop» 
distrain even for the first quarter’s rent; but if it were merely a 
prospective agreement, no distress could be ^supported (r) until, 
by a long holding or by payment of rent, a collateral tenancy 
from year to year could be inferred, for a distress can only 
be made where a party holds under demise express or im- 
plied. {t). A lease or demise for one year, and so on for two 
or three years as the parties shall agree, has been holden to be 
absolutely binding on both parties for two years at least, and 
not determinable by any notice before the end of the second 
year ; (w) but that doctrine has been qualitied ; and in the 
case* of lodgings taken generally at so much ))er annum, payable 
half-yearly, a tenancy only for a year will arise, and not a 
tenancy from year to year, so tln^t he may quit at the expiration 
of the first year without any notice to cpiit. (r) Under an 
agreement that the tenant should always be subject to quit at 
three months* notice, he is not tenant from year .to year, but 
from quarter to quarter. (w’) And where the taking is at so 
much per week or month, the tenancy is to be considered as 
weekly or monthly, determinable by a week’s or a month’s 
notice ;(w;) or by w hat is termed a current woiiCGy as by a notice 
to a weekly tenant to quit at the end of his tenancy next after 
one week from the date or the time of his being served : {x) but 
if it require him to quit on a particular day of the w eek, that 
must be the very j>roper day, viz. tlie day before that on which 
the tenancy originally commenced. (y) A notice served on the 
28t\i of September to quit on the ensuing 25th of •Marcli is a 
sufficient half-year’s notice to quit, ( 2 ), and even if served on 
the 21)th of September, it would suffice, though the tenant were 
absent, and did not return till a subsequent day. (a) It has been 
recently determined that a demise by a person who is tenant 
from year to year to a sub-tenant also to hold from year to year 
is, in legal operation, a demise from year to year onti/ during 
the continuance of the first tenancy, and may properly be so 
described ^in pleading, although at the time of making the 
second demise no such qualification was mentioned, and conse- 
quently that when the firfit tenancy expirejS, the second also 

(g) 1 T. R. 73:3 ; 5 1(L 163 ; 8 Biug. (?r) 3 Camp. 510 ; aad spp as to lodg- 
ing, 183; Vin. Ab. License. ings, 1 R, 162; I Esp. ; Adams’s 

(r) 2 Taunt. 14B; .5 Bar. & Aid. 322, Eject. If4 ; $ Bar. & Cres. 90. 

(i) Mannv. hovejoify 1 R. & M. 35.5; (j) 6 Bing, 362, 

13 East. ( 3 /) 5 Car.& P. 67 ; 1 Mood. & M. 10 . 

(0 2 B. & C. 478. («) 6 Bing. 674; 4 Mooro & P. 391 , 

(u) 1 Wils. 262. S. C. 

( 11 ) 3 Bar. & CTes. 90. («) 1 Mood. & Malk. 10 . 
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CHAP. IV. determines. (5) A tenancy from year to year is considered in 
tenancy for the residue of a certain term of years, and 
PftopiuiTv. may be so stated in pleading, (c) Such a tenant, who, after 
having ^yen notice to quit, holds over for q, year, and is 
liable therefore to,, ^pay double rent, according to the 11 
Geo. 2, c. 19, may quit at the end of such year without fresh 
notice, because, by the terms of tljat act, he is only liable to 
* pay double rent so long, as he continues in possession, and he 
does not, hnder that act, become a fresh tenant from year to 
year, {d). As a tenancy froTti year to year is capable of enduring 
for an indefinite time, unless determined by consent, it has been 
held that such a tenant may grant a lease for twenty-one years, 
and that his executor sustain an action for the breach 

of a covenant in such lease committed after the death of the 
lessor, (e) and he has sufficient reversion to enable him to dis- 
, train upon his under-tenant, (y^) 

Tenancies, ml rict- Although when a pcrson is let into possession as a tenant 

inference now is, that he is a tenant from year to year, 
created, * Until till e contrary be proved ; (g) yet that inference may be re- 
butted. And though such uncertain tenancies but rarely exist, 
it must by no.pieans be understood that a s/rirf iehanep at will, 
or at sufferance, cannot exist at the present day, for it may 
clearly be created by the express agreement of the parties. (//) 
Thus, where a party let a shed to another expressly for so long 
as both parties should like, on an agreement that the tenant 
should convert it into a stable, and the defendant should have 
all the dung for a compensation, and there was no reservation 
referable to any aliquot part of a year, this was construed to 
be an cstatte strictly at ^ill. («) So where the oWner said, I 
give you such a close to enjoy as long as 1 please, and to take 
again when I please, and you shall pay nothing for it,” it was 
held that these words^creatjjsd a tciyyicy strictly at will.(y) Where 
a gamekeeper or other official person has been let into a mes- 
suage, buildings, or land, merely as an incident to his office, 
and without his paying - Tent, his right to occupy ceases upon 
his being discharged from such office, and if aftqr ^femand he 
retain possession, he may be ftnmediallly evicted, or an eject- 
ment sustained. (Z*) ' 

(6) Pike V. Pyre orfj 9 Bar. & Ops. Burr. 1609 ; 1 T. R. 16.3 ; S T. 

909. See 10. ;i8 to the eflecl of the first R.16; 5 T. R. 471 ; 0 T.R. 3; 3 East, 451 . 
tenant sur render in ja; hie teina^cy. ( h) 4 Taunt. 1*2*8; 5 Bar. &: Aid. 604 ; 

(c) 1 (.\'inipb. 317, '.y *. 1 Dow. & Ry. 272. 

(d) Booth V. MacJ'arlanc, 1 if: & Adol. (i) 4 Taunt, 128. 

904. 0*) ^^>9. 

(p) Mackay v. Machreth, 2 Chiu Rep. (k) Moore, 8; Lit. Rep. 139; 16 
461, 475. East, 33. 

(f) 1 Mood. 3cMalk. 49. J. 
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Where a party enters as tenant under a lease which ^ void, 
or is let into possession under an agreement for a lease, he be- 
comes tenant at will, until possession for a year, and payment 
of rent, and after such possession and payment of rent, he 
would now be considered as tenant from year to year, (/) though 
it was formerly held, tliat even after ‘payment of rent he was 
a mere tenant at will, {m.) 

A tenant ai sujlferancc is an occupier who at first came in 
by lawful demise, and after his estate ended, continueth in 
possession, and wrongfully holds over ; (//) as if a tenant under 
a lease hold over after it has determined, or tenant par autre 
vie after the death of the ceatui (jue vie; and in other cases, 
where a person comes into possession of a particular estate by 
the act of the party, and holds over, he is tenant at suflerance.(/?) 

I5y the act of 4 Geo. 2, c. 28', s. 1, it is enacted, “ That where 
any tenant holds over aften* the demand made, and notice in 
writing given by the landlord^ for delivering the possession, 
such person so Iiolding over shall pay double the yearly value 
of the lands so detained, for so long time as the same are de- 
tained, to be recovered by action of delit, against the recover- 
ing of which penalty there shall be no relief in equity.” Hut 
that act applies only to cases in whicli the landlord gives notice 
to quit. As to those cases where the tenant gives notice, it 
is, by the 11 Geo. 2, c. 19, s. 18, enacted ‘‘That in case 
any tenant or tenants shall give notice of his, her, or their inten- 
tion to quit the ])remiscs by him, her or them holden, at a time 
mentioned in such notice, and shall not accordingly deliver iq) 
the poscssion thereof at the time in such notice contained, that 
then the said tenant or tenants, his, her, or their executors or 
administrators, shall from thenceforward pay to the landlord, or 
landlord’s lessor or lessors, double the rent or sum whicli he 

9 

she, or they should otherwise have j>aid.” Tliis act applies as 
well to parol demises from year to year, as to leases in which 
there is a power to determine the term, (o) but it only operates 
where the notice to quit is valid, not where it is invalid, (p) 

Where a mortgagee sutlers the mortgagor to remain in pos- 
sesion of the mortgaged premises, w ithout any agreement as to 
tenancy, or other continuing terms of occupation, the mortgagor 
is not tenant at will to the former, but only rjuasi tenant at wilJ, 


CHAP. IV. 
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Mortf^agee and 
iiiorigugor. 


(0 3 B. &c C. 483 ; 2 Taunt. 140 ; 7 
Biiig. 461 ; 5 H. & Aid. '.m; 1 Rv. iScM. 
356 ; 3 Bing. 361 ; 2 M. P. 281 ; 6 
Bing. 186; S. C. 8T. H. 3. 

(m) See 1 Wila. 176 ; Brownl. 30; 
VOL. I. 


Allen, 4. 

(n) Co, Lit. 67, b. Tlie landlord may 
sue him in case for waste. .1 Campb. 360. 

(o) 1 Bla. Kep, 630; 3 Burr. 1603. 
00 7 D. & R. 411 ; 4 15. & C. 922. 

S 
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or at Alost tenant by sufferance only, and it should seem not 
even the latter, because he may be treated either as tenant or 
trespasser, at the election of the mortgagee ; and in ejectment 
by mortgagee against mortgagor it is not necessary to demand 
possession before action brought, and consequently under such 
circumstances the mortgagor is a mere trespasser. (7) But it 
has been held tiuit an action for diverting a watercourse may 
be maintained against a third person by a mortgagor in posses- 
sion as tenant of the mortgagee. (/) 

If a mortgagee accept rent from a tenant in possession he 
could not afterwards maintain ejectment without some notice to 
quit, for by the receipt of rent, wliich amounts virtually to 
an attornment, the mortgagee acknowledges him as his* te- 
nant, (^f) 

The snvcral in- Wc have mentioned one general incident^ that of the right to 
alienate to the extent of the ])arty’s interest, or for a part of it ; 
greesnf interest, wc will now notice a few other incidents. A person seised of an 
estate of inheritance inland of freehold tenure (otherwise than 
as a trustee (/) ) may cut timber, and with impunity commit any 
waste or destruction, on his own land, or pull down, or burn, or 
commit any waste to his own house, provided it do not injure nor 
can be intended to injure any insurers or other persons, or to 
extend to the buildings or proj)erty of others, but if it do he 
is capitally piinisliablc.(«) So if he wilfully set fire to his own 
woods, so as to injure his neighbour's, he would also be punish- 
able ;(t) nor can a person legally place poisoned ingredients 
on bis owif land, or in water on his land, with intent to poison 
any game or poison fisli.(A/) There is also a common law 
maxim, sic uteri icetnu id alienum non kedas, so that if a person 
place a glandered horse in his stable so near to that of a neigh- 
bour that the infection passes through and infects the neigh- 
bour’s horses, the latter may sue the former ; (z) and a person 
cannot legally, on his own land, obstruct or divert a w atercourse 


CHAP. IV. 

I. Rights 
TO Rkal 
PllOl'KUTV. 


((/) 1 T. R. 56‘J ; 8 I'l. & Cres. 760 ; 
b niiig. ; y JMoore I\749; scmhle, 
that tlu'ro is not sucIj in a mort- 

gagee as to enable liim to sue the mortgagor 
f»>r use and «)cem.»alion ; see also b Ling. 
426 ; 7 Jd. 622. 

(r) b n. it Aid. 6(M. 

(.s) 7 Uing. 622 ; see 6 East, 400 . 

(f) 1 Mad. Ch. iv. 120; For. 6. At 
law, a trusteif liaving a legal estate of inhe- 
ritance cannot he sued for waste, but a 
Court of Equity will restrain him ; 2 
Ch. Cases, 62 ; 3 Wood. Vin. L. 699; so a 


wiorfgag-fc may he restrained, Ainbl. 105; 
6 Atk. 210, 726; an unnuitant when, 2 
Sim, \ Stu. 96. 

(ir) 7 8 Gct>. 4, c. 30, s. 2; Burn’s 

J. Burning, 1. ; K. & M. C. C. 182 ; 
anic, 260. 

(a) See other injuries, Burn’s J. Mali- 
cious Injuries lo Property. 

(i/) 2 & 6 W. 4, c. 32 ; and as to poi- 
soning fish, 7 ic 8 Geo. 4, c, 30, s. 15 ; in- 
juring banks of rivers, ecc. id. 12. 

Bui. N. Pr. 
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which of right should flow into his neighbour’s ground} and if 
he do, the latter may enter and remove the obstruction, or sus- 
tain an action for the consequential injury. («) So in the case of 
an ancient established decoy, a person could not legally slioot, 
though on his own land, so near as to frighten away the wild 
fowl resorting thereto. (A) Hut in general, however wanton 
and injurious an in jury may be, yet if it be confined in intent as 
well as consequences to the land of the wrong doer, it is dis- 
punishable, (c) unless the owner of the inheritance be a trustee, 
and then a Court of Equity w'ill restrain him from doing any 
act materially injurious to cestui qiie trust, (f/) 

The same incidents attend an estate tail^ for the owner may 
with impunity commit waste on the estate tail by felling timber- 
trees, pulling down liouses or the like ;(c) and where an infant 
tenant in tail, not likely to Ifve till of age, by his guardian 
cut down a great quantity of timber, an injunction was refused 
on behalf of a remainder-man to restrain him.(/‘) 

Of each of these estates of inheritance the wife, if she sur- 
vive her husband, is entitled to dower; and if the husband was 
actually seised of his wife’s estate in fee simple, or fee tail, and 
a child were born alive, he is entitled to the estate during his 
life, as tenant by the curtesy. And all estates tail arc liable 
to be barred or destroyed by a fine, by a common recovery, or 
by a lineal warranty, descending with assets to the heir. (A’’) 

A copyholder, though he has an estate of inheritance, cannot 
without special custom cut timber for sale or otherwise than for 
repairs, or permit dila[)idations,{4) or commit other waste, and 
if he do, he will forfeit his estate to the lord ; (i) whilst, on tlie 
other hand, the lord cannot cut trees on the copyhold unless 
sanctioned by particular custom, and if he do so or dig mines, 
the copyholder may sue him in trespass, ( j) 

The owner of an estate for life, whether for his own life or 
for the life of another or of others, is entitled, unless expressly 
restrained by the terms of the conveyance or devise, to reason- 
able estovers or boles, that is, necessarij wood, such as house- 


(a) 2 Smitl* 9 ; 3 B. & Adolph. .SOI. 
(//) 11 East. 574; 2 B. & C. 934; 
ante, 188, 189. 

(e) Burn’s .1. Burning. In France the 
law renders it penal for the owner of land 
to sutler it to become so foul with weeds as 
to become injurious to his neiglibour, by 
the seed of weeds being carried to a dis- 
tance, a regulation which it would be well 
to adopt in this country. 

(d) 1 Mad. Ch. R. 120; 3 Tho. Co. 
Lit, 243, note M. 


(c) Co. Lit. 004.. 

(/) Saville’s case, For, 6; 3 Tho. Co. 
Lit, 24.3, note, M. 

(g) 2 Bla. C. 115. 

(ft.) Permissive waste in neglecting <0 
repair, is cause of forfeiture. 'I'ho. Co. 
Lit. 

(0 Ante, 232 to 237; 2 B & Adol. 437. 
(y) A Maule & S. 340; 10 East, 189; 
13 Ves. 236; Co. Lit. 60, b. note 4; 
1 Tho. Co, Lit, 657, note (J. ; 2 B. & 
Adolp. 437. 

s 2 
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bote, p\ougb-bote, and cart-bote, and hay-bote, or hedge-botev 
Home- bole is a sufficient allowance of wood from off the estate 
to repair or burn in the house, and sometimes termed fire-bote ; 
plough-bote, and cart-bote, are wood to be employed in making 
and repairing all instruments of husbandry ; and hay- bote, or 
hedge-bote, is wood for repairing of hays, hedges or fences. (^) 
But a tenant for life, unless by the terms of the grant or demise 
he hold the estate dispunishable for tvastc^ cannot legally 
cut timber, though at maturity and becoming decayed, 
otherwise than for such purposes of repair, and not for sale, 
nor can he commit any other waste ;(/) and if he do he may be 
restrained by writ of injunction in a Court of Equity, (yw) or 
maybe sued by the remainder-man or reversioner by writ* of 
waste ; or, now^ more commonly, by action on the case, {n) and 
he would forfeit the jdace wasted, (o) But the Court of Chan- 
cery will permit the timber growing on an estate, whereof a 
person is tenant for life, to bc^ cut down when in a state of 
decay for the benefit of the persons entitled to the inheritance, 
so as no. damage be done to the tenant for life ;(p) and so that 
court will allow limber to be cut dow n for the ])urpose of pay- 
ing legacies charged on the inheritance, (y) But a tenant in 
tail after possibility of issue extinct, and tenants by statute, 
recognizance, and elcgit, constitute exceptions to this rule;(r) 
though each may be restrained from committing malicious, 
wanton, or extravagant waste, or cutting ornamental timber, by 
injunction from a Court of Equity, ( a) the clause, ^‘without 
impeachment of waste,” never being extended in a Court of 
Equity to allow the very destruction of the estate itself, but 
only to excuse mere permissive waste ; (l) and although by the 
terms of the grant or devise a tenant for life be declared dispu- 
nishable for waste, yet he may be restrained by injunction from 
what is termed equitable ov malicious waste, and from making 
any spoil or destruction upon the estate, and from pulling 
down the family mansion, or cutting down avenues and orna- 
mental timber in pleasure grounds, and young trees not fit for 
timber, and even trees upon a common, though two miles from 
the mansion-house, but which had been planted as an orna- 


(fc) 2 BIh. C. 35; Co. Lit. 41, 54, b. ; 
:3 Tho. Co. LiJ. y:58, 239. 

(/)Co. Lit. .53; 2 Bl;i. C. 283, 284; 
Stut. Gloucester, 6 Ed. 1, c. ,5 ; and see. 
a valuable note 3 Tlio. Co.Lil. 241, noteM. 
(wi) Pos«, chap. viii. 

(n) 2 Saund. 25^ ; 1 Saund. 525 ; 2 
Bing. R, 262. 


(o) 2 Bhi. C. 28.3. 284 ; 3 Bla. C. 229- 
{]>) 2 P. W. 240. 

(q) 2 Vern. 152. 

(r) Co. Lit. 27, 54 ; 2 Rol. Ab. 826, 
828 ; 2 Bla. C. 283, 284. 

(s) See 2 Bla. C. 125, note 8. 

(0 3 Mad. Ch. Pr. 1 15 ; 3 Tho. Co. 
Lit. 243, note M. 
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Hient to the estate ; and in the case of the mansion-hou^e such 
a tenant may be ordered to repair the damage he has com- 
mitted. 

The executors of every tenant for life, whose estate deter- 
mines by his own death or that of others, and not by his own 
fault or act, are entitled to emhlemerids, or crops produced by 
cultivation, and in progress towards maturity, before the deter- 
mination of the estate, (.r) This protection to persons, the du- 
ration of whose interests was uncertain, was extended to an 
incumbent, who, by 28 IT. 8, c. II, was enabled to bequeath 
by will tlie corn and grain growing upon the glebe land, ma- 
nured and sown at his own cost, but for the above reason a 
parson who determines his own estate by resigning his living 
is not entitled to emblements, (y) 

Tlie incidents of a tenancy for i/mr.v, in the absence of any sti- 
pulation, are, that he (the tenant) is entitled to the same estovers 
as a tenant for life, namely, to house-bote, fire-bote, plough and 
cart-bote, and hay-bote, and wood to repair or burn in the house, 
to make and repair all implements of husbandry, and for repair- 
ing hedges and fences ; (:) and when a tenant for years is legally 
bound to repair, even at his own charge, or at liberty to repair, 
he may cut timber trees for repairs, even without the assign- 
ment of his landlord, unless they be excepted in the demise, or 
he he otherwise expressly restrained ; (a) and unless trees be ex-* 
cepted, or there be an express pow er reserved, the lessor w^ould 
be a trespasser in entering to cut trees, {h) But when trees are 
excepted in the lease, the lessor may sue the lessee in trespass, 
if he either fell or damage them, (r) and the lessor may then enter 
the demised lands in order to fell and take away the trees, (d) 
If not excepted, the trees, instantly they have been blown down 
or severed, become the property of the lessor, and if taken by 
the tenant or a stranger, the lessor may sue in trespass or 
trover, (c) 

With respect to emblements^ as the tenancy is to determine 
at a fixed time, if the lease be silent, and there be no custom of 
the country, the lessee cannot, after the expiration of his 

(m) 2 Vern. ?3S ; 1 Sro. 196; 3 Bro. 624. 

.549; 6 Vcs. J. 107; and see in general (a) 1 Tho. Co. Lit. 624; 3 Id. 267 to 
3 Woodes. 399, and post, cluip. viii. 239 ; Mo. 23. 

(a) Com. Dit;. Bieiis, G. 1, 2; Vin. (A) 1 Tho. Co. Lit. 238, note I.; 1 
Ab. Enibicmenls, H. 3 ; Bac. Ab. Execu- Saund. 322, n. (6). 
tors, H. 3; Co. Lit. a ; 2 Bla. C. (c) Id. ibid. ; 1 Lord Ilajm. 562. 

122, note 4; as to emblements in general, (d) Cro. filiz. 18. 

ante, 91, 94, and 161. * («) 7 T. R. 13 ; 3 Tho. Co. Lit. 246, 

(i/) 2 Bar. & Aid. 470. note Q. ; Mo. 23 ; 1 Saund. Rep. 322, 

(») 2 Bla. C. 144; 1 Tho. Co. lit. and Id., index. Trees. 
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CHAP. IV. tenancy, enter to sever or carry away crops improvidently sown 
* so late as not to be cleared during the tenancy. (/) 

Piioj'Em V. A tenant from year to year is not liable to general repairs, or 
to keep them in wliat is termed tenantable condition or repair ; 
he is only bound to use the premises in tenant-like manner, but 
no further ; lie is not bound to rebuild, in case of damage by 
fire, (g) But, on the other hand, no tenant has, even in a Court 
of Ef|uity, any right to require a landlord to expend money he 
has received from an insurance-office, or to restrain him from 
suing for rent of the premises when destroyed by fire. (A) 

The incidents of all tenancies^ even of the lowest, and whether 
of freehold or eojiyhold land, are, that without an express ex- 
ception, although the yroyerty in mines and trees remains in the 
owner of the fee, yet the po^i^emoa of the whole of the subsoil 
and every thing upwards is ve^ed in the tenant, so that, al- 
though he cannot legally dig mines, or cut trees, except for 
repairs, yet he has an interest in their continuance, and may 
therefore sue even his lessor for digging mines, or cutting 
trees. (/) A tenant strictly at will or saffcrancc is equally en- 
titled to some descriptions of estorers or botes as a tenant for a 
term of years, but as he is not bound to make substantial repairs, 
he could not, ])(n’haps, legally cut timber for the purpose of re- 
pairs. It is said, that if the landlord enter and cut timber, that 
is of itself a determination of the will, for otherwise he would 
be a trespasser. (A) Each of these descriptions of tenants is 
entitled to emblements, when the landlord determines the 
tenancy, but not so if it be determined by his own act.(/) 


Right of voting The old franchi.se or right of voting, which freeholders of 
paHiamenc hi inheritance, of the annual value of forty shillings, formerly 
rfspcct of thf possessed, (///) is still reserved to them by the recent reform 

bcforoiiu'iitioij- /s,, . , -ii 

vi\ diiVciTiit in- act. (//) But, in order that a party may be entitled to vote, 

tcrcsis. must be registered according to the provisions of that act, 

FrociiohJs of in- ,, i i-i i i *1 i 

hcritanct;. ^-^d, 111 Order to this, he must have been in the actual posy?ssion, 
or in the receipt of the rents and profits for Ins own use, (o) 


{J ) 1 'J'lio. Co. t/it. (kj:» ; ‘J Rla. !*l l, 
IIS to iMiibIciiK’iits, 94, 161. 

(^0 Pit tiihbs. Holt, C. N. r. 9; 1 
Mari>liall’s U. .^i67. 

(/j ) 1 Siinoirs R. 116 ; wht’ii othorwisr, 
uiuier the hulUliiig act, within the bills of 
mortality, 5 R. '.N Aid. 1. 

(i) Lewis V. Bmnlhwaitey B. & Adolp. 

437 . 

(/c) Cu. Lit. 5:) ; and 2 B. & Adolp. 

438. 

(/^ 10 Bar. Cres. 720 ; ante, 94 ; 2 
Bla. C. 146, 147. 


(?») 8 Hen. 6, c. 7 ; 10 Hen. 6, e. 2 j 7 
& 8 W. 3, c. 7, s. 3; Id. 24; 10 Anne, c. 
23, s. 3 ; 1 8 Geo, 2, c. 18, s. 1 ; 3 Geo, 3, 
c. 24 ; J 4 Geo. 3, c. .“bB ; 20 Geo. .3, c. 17 ; 
A3 Geo. 3, c. 49 ; und see 1 Bla, Com, 
172 to 175. 

(n) 2 Wni. 4, c. 43, s. 75. 

(o) I'herefore hare trustees and mort- 
gagees not in possession cHiinot vote, s. 
23. But the interest of a mortgagee, 
which reduced the beiiefielal value under 
40;<., took aw'ay the mortgagor’s right to 
vole, 2 Lud.467. But see 2W.4, c.45, s.23.. 
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for six months previous to the olst day of July next preceding 
each annual registration, unless where the party became entitled 
by descent, marriage, marriagc-settlenient, or devise, at any 
time within such period of six months, (/j) Such annual value 
must, however, be over and above all charges and incumbrances, 
but not including any public or paryamentary tax, nor any 
church rate, county rate, or parochial rate, (^y) But no freehold 
house or building which is situated in a borough will give a 
right to vote for a county, if in the occupation of the owner, if 
it be of sufficient annual value (that is, 10/. per annum) to give 
a vote for the borough ; (r) but it is otherwise, if it be in the 
occupation of a tenant. 

Copj/hoUh of inheritance (though formerly not guing any 
vote (a)), if of the clear annual value of 10/., also confer a right 
of voting for county members, under the same restrictions as 
freeholds. (/) But a copyhold house or building, situate in a 
borough, will not, if of sufficient value to give a borough vote, 
confer a county vote, w'lietlier in the occupation of the owner or 
tenant, {u) 

As to the right of voting in horoiighst, it may be here stated 
generally, that, independent of the old rights of voting in scot 
and lot boroughs and corporation boroughs, the reform act 
confers a right of voting upon all occupiers, either as owner or 
tenant of any house or building of the clear annual value, eithep 
alone or with land, of 10/., provided the party has been in oc- 
cupation for twelve months before the »!jlst day of July pre- 
ceding the registration, has resided for six months previous 
within the borough, or seven miles from tlie same, has Vi?eri 
rated to the poor during all the time of occupation, and has 
paid, before the day of July preceding, all rates and as- 

sessed taxes up to the 6tli day of April preceding, (a) . The 
receipt of parochial relief forms a disqualification in a borough, 
but that provision does not extend to a county voter, (y) 

The old rig lit of voting is reserved to freeholders for iij'e 
of forty shillings clear annual value, who were seised at the 
time of the passing of the reform act. (;:?) But this act re- 
quires, as to freeholders for life who become entitled after the 
passing of that act, that their estate should be of the clear 
annual value of 10/., {a) and in the actual occupation of the 


(p) 2 Wm. 4, c. 45, s. 26. 

{q) Id. s. 21, and see ante, 262, n. (o'), 
(r) Id. s. 24. 

(.S’) Ante, 30 Geo. 3, c. 35. 

(t) 2 Wm. 4, c. 45, s. l9. 


(w) Sect, 25, 

(x ) Sect. 27. 

(y) Sect. 36, 

(z) Sect. 18. 
(«)Id. 


263 

CHAP IV. 

I. lllGHTS 
TO Rl'.Al, 
PROI’EUTY, 


Copyholds of 
inheritance. 


Hi^ht of voting 
ill boroiiglis. 


Freeholds for 
life. 



RIGHTS Td REAL PROPERTY, 

owner,^unless his title accrued by marriage, &c. The same re- 
strictions as to registration are required as in the case of free- 
holds of inheritance. 

The owners of leases (not being underleases) originally granted 

for sixty years, of the clear yearly value of not less than 10/. ; for 

twenty years of not less than 50/. are entitled to he registered 

as voters for county members, whether in the actual occupation 

themselves, or having let to others; and so also are under-lessees 

for similar terms and like value, if they be themselves in the 

Merc occupiers actual occupation, (h) So also persons actually occupying as 
at M)/. per an- ^ ^ ^ , i . . « 

num rent. tenants irom year to year only, or otncrw ise, any premises tor 
which they are Oo?id fide liable to a yearly rent of not less than 
50/. are entitled to vote, having been previously registered. 
But in order that such lessees or occupiers may be entitled to 
be registered, they must have bpen in actual possession, or in 
receipt of the rents as above for their own use, for twelve months 
before the olst day of July preceding the term of registration, 
unless they became entitled by succession, marriage, marriage- 
settlement, or devise. 

In vofinli) votes there is no necessity that the party should 
have been raiedy or have paid rates or taxes ; nor in any case 
is it now requisite that the property should be assessed to the 
land tax. (c) 
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IV.'J'iMr. or The I’nucs of enjoyment of real property (the fourth subdivi- 

subject of real properly) are estates or interests 
Bpssion, re- in possession or in expectancy, as a remainder or reversion ; 
revei^siou^*^ the first, M'licn th(^ owner has an immediate hi j^ossessi on 

or right H)f possession, and entitled to the actual pernancy of 
the profits ; the second, some estate or interest immediately to 
remain and to follow the former particular estate when it has 
ceased, and which must be created by act of a donor, grantor 
or testator, together with such particular estate at the same 
time; and tlie last being a reversion (from reverto), is the 
residue of an estate left in the grantor, to return to hhn in pos- 
session after tlie deterrinnation of sorrie particular estate granted 
out by him or by some former owner of the property, {e) In 
other words, an esUite in 2 ^ossession gives a present right of 


1-15, 147. And see in general 2 Bla. 
(.'oin. Uio to 179. 

{c) 'Z Biit. Com. 17.>, l7ti. 


(ft) 2 Wm. 4, c. 45, s. 20. 

(<•) Id. s. 22. 

(//) .See general (li\ is.ion of subjcef,fi«/r, 
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immediate enjoyment. An estate in remainder gives a right of 
future enjoyment, whether certainly or contingently, depends 
on the form of the gift; and when the interest is contingent in 
the limitations, then on the events wdiich shall take })lace. An 
estate in reversion gives a present fixed right of future enjoy- 
ment, {/) The subjects of remaindeiK, and reversions, and 
executory devises, are parts of the most abstruse branches of 
the law to be studied by conveyancers, and we can here only 
notice a few points of practical utility. 

Almost every kind of real property, whether corporeal or 
incorporeal, and even personalty, may in general be so granted, 
leased or devised, as to create an interest in possession, re- 
mainder or reversion. But a judicial office is in general an 
exception. (^>') An estate in remainder, or reversion, or any 
estate oi freehold, could not at common law commence /// futuro ; 
and there must be an intervening estate to support the re- 
mainder or reversion. (//) But by a conveyance under the 
statute of uses there may be a grant of a freehold to commence 
infuUiro, and in the mean time the interest undisposed of will 
be a resulting use. (/*) 

Some of the distinguishing incidents of these rights are, that 
only the party in iwssession is entitled to the enjoyment of the 
privileges incident to the right to the projierty ; and that he 
alone, and not a remainder-man or reversioner, can vote at an 
election ; nor w^ere the latter under the now repealed law (quali- 
fied to kill game;(/f) nor is a remainder-man or reversioner 
entitled to interfere with the property until his right comes 
into possession, excepting that he in general may^ ^PP^y hwi 
Court of Ji(]uity for an injunction to stay w^aste. (/) Each how- 
ever is entitled to immediate jK)ssession uj)un discovery that the 
tenant for life has forfeited his interest by illegal alienation for 
more than his interest, or for breach of other conditions expressed 
in a lease &c., or imqdied, as in the case of general waste. In 
cases also of an intervening tenancy for life, the remainder-man 


(/) 1 Preston Estates, 89, &c. And 
see. in genersfl as to estates in 

Cruise, id. 6 vol. index tit. 

I*os8ession. As to estates in remain- 
dvr, ^ Cruise, Dig. 258, id. 6 vol. index 
Remainder. 2 Saunder’s Rep. index 
Remainder and Contingent Remain- 
der. And as to reversuma, 2 Ouise, 
Dig. 454, id, 6 vol. index Reversion; 
2 Saunder’s Rep. index Reversion ; 1 
Prest. on Estate, 89, &c. And as to 
executory devhes, see 3 Saunder's, index, 
that title. 


(g) ll Coke, 2, 4, a ; 1 Tho. Co. 
Lit. 256, note 12, SlC. where see some ex- 
cejitions enumerated. 

(h) 2 Rla.Com. 14.5,144,164, 165. 

(i) iSand. U. & T. 128 ; 2 Id. 7. 

(k) The statute 22 6c 23 Car. 2. c. 25, 

8. 3, exempted from penalties for killing 
game persons “ having lands and tene- 
ments, and -which words were coiir 

strued to mean having the same in pos- 
session and not in reversion. Mullock v. 
Eastley, 7 Mod. 482. 

(/) 3 Tho. Co. Lit. 242 to 245, note 27, 
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Injurips and 
reined ies, in 
case of. 


may Ijy proceeding under stat. G Aim. c. 18, once a year ascertain 
whether the tenant for life is still in existence ; and a remainder- 
man or reversioner may, like any owner in possession, alienate 
or devise his already vested interest, though prospective in 
enjoyment, (m) 

It is a rule that very, genera I words in a deed or devise will 
transfer a reversion in any estate the grantor or testator may 
have, though not particularly named in the deed or will ; as by the 
words and the reversion, reniaindtn*, rents, &c.” unless it be 
(jualified by some special subsequent words, (/i) 13ut a rever- 
sion, even after tlie expiration of a tenancy from year to year, 
can only be conveyed by deed, (o) Another incident of a 
reversion in fee is, that it is assets to pay the specialty debts of 
the ancestor from whom the lands immediately descended, (p) 
And that when tlie owner of a particular estate, as for life, is 
also the ow ner of the reversion, there being no intermediate 
estate, the former merges in the latter. (</), A slight recogni- 
tion of a tenancy under a void lease by a remainder-man, after 
the death of the tenant for life, renders the occupier tenant 
from year to year. ir) 

As regards civ/l injurieH and remedies^ tliey very much 
depend on the question, whether the riglit to the property 
affected was in possession, or in remainder, or reversion. If to 
property in possession, the owner’s remedy is trespass or eject- 
ment for an immediate injury committed with actual or sup- 
posed force ; but if the right w ere in remainder or reversion, 
the remedy for the same injuries would be an action on the 
case ; and then only when the act complained of really occa- 
sioned an injury of such a , continuing nature, as actually or 
probably to prejudice the future enjoyment when it may be sup- 
posed it will come into actual possession. When an injury is 
of so durable a nature as if continued it will injure the right in 
remainder or reversion, then not only the party in possession 
may bring his action for the immediate injury to his possessory 
interest, but the reversioner may also sue for the injury to his 


(/«) But a ri:v(?rsion«?r, even after a 
tenancy from year to year, can only con- 
vey liis interest by deed. Brawleu v. 
Wade, ftBCJel. Rep. 664. 

(w) Shep. Touchstone, 88 ; 1 B. & 
Adol. 59S ; Lut. 761 j 1 Ld. Raym. 187 j 
51 Vo8. 48. 

(o) M‘Clel. Rep. 664. 

(p) 2 Tho. Co. Lit. 162, note K. ; 2 


Saund. 8, f. n. 4 j 3 Bos. & Pul. 64.3 to 
6.61. 

^ (?) ^ Rat. & Cres. 120; 2 Bla. 

Com. 177, 178, aliter as to an intcresse 
terrnuii, unless the estate for years comes 
into possession of the owner of the estate 
for life. .6 B. & C. 111. 

(r) 1 B. & Adol. 366. 
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interest ; {s) tancl this, although the injury might by reirjoval, 
even in the course of three clays, cease to endure, for tliere is a 
present injury to the right; and if a reversioner were to be 
prevented from bringing his action during tlic existence of the 
particular estate, the testimony of the witnesses who could 
speak to the right might be lost ; and iJiercfore, in the case of 
an ancient window, a reversioner may maintain an action for an 
obstruction or nuisance, although the same produce no present 
injury to his reversion beyond that to the right, and which may 
be removed before the reversioner comes into possession, {t) 
So both the tenant in possession and the reversioner may re- 
spectively sue the hundred for damages to their respective 
interests, by a riotous and felonious destruction of houses and 
other named buildings ; (?/) and where there Inis been a repeti- 
tion of such a continuing injurj^ a reversioner may proceed in 
several fresh successive actions for each repetition, (.r) But the 
injury must be of such a permanent nature as at least will, in 
the opinion of a jury, occasion some prejudice, injury or depre- 
ciation to the interest in remainder or reversion ; as where an 
ancient light is obstructed by a building erected in such a 
manner as to constitute a permanent obstruction, in which case 
the tenant in possession may sue, and also the reversioner ; (//) 
and if the injury iverc merely a transient trespass, as driving 
carts over a close, without any removal of the soil, such an 
injury could not well be considered as enduring so as really to 
injure the interest of the reversioner; and consequently, he 
could not sue, and the (question of injury to the reversion is 
generally for a jury ; (^) and in all actions by a remainder-maii 
or reversioner, it must be averred and proved that the act com- 
plained of really produced some damage, though very slight 
evidence even of pi'obable continuing injury w^ould suffice.* («) 
In case therefore of a mere trespass, if it be essential immedi- 
ately to litigate the right to commit, the proceeding must be in 
the name of the occupier with his concurrence, (h) 

So an immediate remainder-man or reversioner, whether of 


(s^ 9 Bar. 6c Cres. 134 ; 4 Man. 6c 
Hy. 130, 136 Ancient lights, 4 Burr. 
2141 ; 3 Lev. 359 ; Com. l)ig. Ac- 
tion, Nuisance, B. ; 1 M. & S. f^U4 ; 1 
Taunt. 183, 190; 1 Saurul. Rep. 3‘w^3, b ; 
2 Saund. 252, b ; 3 Car. 6c V, 617 ; 2 
B. 6c Adol. 97. 

(t) 1 Mood. 6c M. 350; 2 B. & Adol. 
97, S.C. & 3 Car. 6c P. 615; 4 Burr. 
2141. 

(u) 9 Bar. & Cres. 134 ; 4 Man. 6c 


Uy. l.$0, 136, S. C. 

(x) 2 B. & Adol. 97. 

(t/) Id. ibid.; 4 Burr. 2141; 3 Lev, 
209. 359, 360. 

(t) 1 M. 6c S. 234 : 6 Bing. 379; 10 
Bar. 6c Cres. 145. 

(а) 1 M. & S. 234; 1 Taunt. 202; 
semblc *2. East’s U. 154; 6 Bing, 379 ; 
10 B. & Cres. 14.5. 

(б) 1 Chit. PI. 5 ciJ.72, 702. 
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CHAP. IV. freeUold or copyhold tenure, may obtain an injunction to prevent 
waste, or may sue a tenant for life (unless dispunishable of 
Pito i’Em v. waste) or a stranger for illegally cutting down trees otherwise 
* than for repairs, or for other injury committed during the par- 
ticular estate for life, (c) 

As regards crnnirml offences affecting a remainder or 
reversion, in general the offence should be laid as affecting the 
pro})erty of the party ht possession, and not the remainder-man 
or reversioner. But to this rule there are exceptions, as be- 
tween tenants and landlords, for if the former commit any 
injury to fixtures in the nature of larceny, the offence is punish- 
able as such, and the latter may be described as tlie property 
of the lessor, though strictly his interest was, at the time of 
the offence, only in reversion. (<:/) 


V. Numhku oi ^]\ estates or interests in every kind of corporeal and incor- 

OWNKRS, whe- _ _ 1 T 11 *1 • 7 . 

therinsiverait)' poreal real property, maybe held either m semraity, copar- 
j(Xrtenanc>’ or tenancy, or in common. With respect to the modes 

in coiiiiuun.((0 and words by which these various interests may be created, and 
their properties and incidents in general, we cannot in this sum- 
mary attempt to consider them in detail, but at most can notice 
a few incidents of most practical importance. 

Parceners, kc, Onc incident as to parceners is, that as they take by descent, 
their husbands are severally entitled to vote at an election. {Jj 
But all conveyances or devises made to several persons, for the 
purpose of s])litting and multi])lying votes, were declared by the 
former acts to be void, and only one vote could be received, (g) 
Where, however, such purpose was not apparent, it has lately, 
in the* proceedings under the reform act, been considered that 
joint tenants or tenants, in common might each vote in respect 
of the same property, if of sufficient value. (//) In the case 
of a corporation aggregate, neither the whole nor one or more 
can vote in respect of an estate belonging to such corpo- 
ration. (i) As to several joint occupiers, each of them is en- 
titled to vote, in case the clear yearly value of the premises 
shall be of an amount which, when divided by the number of 


(r) 3 Lev. 130 ; Fisher ou Copyhold, 
114 ; 2 Sauiid. 133, 252. 

(d) 7 &; 8 Geo. 4, c. 29, s. 45. 

(e) See ante 147, as to division of the 
subject ; and see 2 Bla. C. 179 to 193, and 
notes and works there referred to. 


(/) 1 Bla. C. 174, note 37 ; Heyw. 99. 
Ig) 7 & 8 W^m. 3, c. 23; 33 Geo. 3, 
c. 49. 

(h) 2 W. 4, c. 45, s. 29, ante 264. 

(i) Heyw. Law of Elect. 71. 
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occupiers, shall give a sum not less than 50L in counties, or 10/. 
in cities or boroughs, for each occupier. (X^) Before the repeal 
of the game acts relating to qualifications, each joint tenant 
or tenant in common must have had an interest in the entire 
estate of the clear annual value of 100/. or neither was quali- 
fied. (/) 

Each coparcener and tenant in common is expressly enabled 
to devise his interest, by 32 Hen. 8, c. 1, explained by 34 & 35 
Hen. 8, c. 5; and if a tenant in common devise his estate, a 
subsequent partition will not operate as a revocation, (w?) But 
a joint tenant is not within the acts, and his devise before par- 
tition would therefore be inoperative; and if a joint tenant wish 
to devise his share, his only course is, firsts to sever the joint 
tenancy, which may be effected by a commission from the Chan- 
cellor, upon a bill filed in the ivature of the common law writ 
of partition, or by that writ, and he must either make or re- 
publish his will after the partition. (//) But there are several 
other acts which create a severance of a joint tenancy, as a 
limitation (by deed) to a stranger, or mortgage or lease for life 
by one joint tenant, or any act which destroys either the unity 
of interest, of title, or of possession, (o) 

As respects actions and suits, parceners make but one heir, 
on which account, in case of copyhold, it should seem that 
upon admission, they are only liable to pay one set of fees.(/j) 
Like joint tenants, before partition, they must jointly sue and 
jointly avow, (5') and if one sister distrain, she should avow in 
her own right, and also as bailiff to her other sister for the 
entire rent. (7 ) We have seen that in the case of an.advowson, 
where the parceners cannot agree to present jointly, the eldest 
sister is first to present, and then her sister, {s') Partition is 
best effected by a bill in Chancery. (/) 

Joint tenants must sue and be sued jointly, iu) and they 
must join in an avowry, (a) But one joint tenant may, without 
the consent of his co-tenant, distrain for rent due to all the 
joint tenants; and in general, if a party have an interest to 
entitle him to distrain, the averment of his having acted as 


(k) 2 W. 4, c. 45, 8. 

(0 7 Mod. 48^2; Cald. T30. 

(w) 3 P. Wins. 169. 

(n) 3 Burr. 1488; Arab. 617. 

(o) See 52 Cru. Dig. 600, &c. 

Ip) 3 Bar. & Cres. 173. 

(q) 1 Tho. Co. Lit. 770, note, 778 ; 1 
Ld. Raym. 64. 

(r) Carth. 364 ; Bac. Ab. Joint Tenant, 


K., Replevin, Iv. ; infra, 270, note (v). 

(s) Willes, 6.69; ante, 217, note (/j) ; 
as to prc.sentment after partition, sec 7 
Ann. c. 18, s. 2. 

(t) 2 Bla. C. 189, n. 16. 

(«) iTho. Co. Lit. 736,777 to 779, 
note K. 

(x) Bac. Ab. Replevin ; Carth. 328. 
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Tenants in com- 
mon 


bailiff is not traversable, (?y) and joint tenants and tenants in 
common may have an account against each other, (r) though a 
suit in equity is frequently preferred. (r/) At common law this 
was only so wlicn one really appointed the other his bailiff or 
receiver, (/>) but 4 & 5 Ann. c. IG, gives this remedy without 
any such appointment. ijr) A notice to quit, signed by one of 
several joint tenants, though trustees on behalf of himself and 
the others, is now sufficient to determine a tenancy from year 
to year.(r/) The prior decision, requiring the signature of alL 
turned upon the particular words in a lease, requiring a notice 
under their respective hands, and which was therefore holden 
to require a signature by all.(c) Joint tenants must all concur 
in presentation to a living, and if either one present, or they 
present severally, the ordinary may refuse such a presentee, 
cand after six months may present by lapse; and the same rule 
holds as to tenants in common of an advowson.Cy*) 

Tenants in common being seised by several titles ought in 
real and mired actions to sue sererallf/, (g) 'J'hiis, in the mixed 
action of* ejectment, there should he separate counts on the 
separate demises of each, unless they have joined in an actual 
lease to a third person, when the declaration may be on the 
demise of such lessee. (//) 

But in a real or a personal action for an entire thing, as an 
entire rent, in respect of necessity they should join, (/) So 
tenants in common shall join in a ejuare impedit, because the 
presentation to the advowson is entire. (Z:) So in detinue of 
charters, tenants in common shall join, and if one be nonsuit 
ttie other shall recover ;(/v') and it is clear that if there he a 
joint lease by two tenants in common, reserving an entire rent, 
the two may join in an action to recover the same ; but if there 


{y') 4 5(313; Yrar Book, lo Hen. 

7, 17 a. An avowry by one of several 
coheirs in gavelkind, and a cognizance 
as bailiff of the olber coheir, need n(»l 
aver an authority to distrain fn)ni the other 
coheirs, ‘i Brod. iv B, 4(3;); 5 JMoore, 297, 
S.C. 

(s) 1 Tho. Co. Lit. TSS, notoB.; Bac. 
Ab. Account; Willcs, 2()B ; Sclw. N. F. 
lit. Account; ;> Woodes. 83; 5 Taunt. 
431 ; t Camph. 238; 2 Chit. Rep. 10; 
3 Chit. PI. 1297. 

(«) Mad. (’ll. Pr. Index, A(rt:ount. 

(6) 1 Tho. Co. Lit. 787,788, note R.; 
1 Leon. 219 ; Harg. Co. Lit. 172, a, 
note 8. 


(c ) Id. il)ld.; Willes, 209. 

(d) Doe v. Sunimersett, 1 B. & Adolph, 
1.35; 3 Taunt. 120. 

(e) Id. ibid.; 5 East, 491. 

If) (^o. Lit. 18(3, b; 2 Inst. 36.5. 

(g) 1 Tho. Co. Lit. 777,, 

(Ji) Adams’s I^ect. 3 ed. 209 to 211 ; 
Sclwyu’s N.P. 4th ed. 683 ; scwiftZe over- 
ruling 2 Wils. 232, where it is said that 
tenants in common cannot make a joint 
lease ; and sec 271, n. (/). 

(0 Co, Lit, 196, b, 199, b;l Tho. 
Co. Lit. 777. 

(/c) Coc Lit. 197, b; 1 Tho. Co. Lit. 
781. 
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be a separate reservation to each, then there must he separate 
actions ; and if tliere were originally a joint letting by parol, 
and afterwards one of them give notice to the tenant to pay 
him separately, and his share be paid accordingly, this is evi- 
dence of a fresh separate demise of his share, and lie must sue 
separately. (/) And, in general, teriants*in common may join in 
a personal action for an entire injury to their property, as for 
trespass or other act which damages their tenements, as for 
breaking their houses or closes, feeding upon or injuring their 
grass, cutting their woods, flsliing in their fisheries, {m) and for 
nuisances to their land ; (?/) for the damages would in case of 
death belong to the survivor, and it would be unreasonable, 
when the damage is thus entire, that several actions should be 
brought for the same injury, (o) And a joint action for mesne 
profits may be supported by several lessors of the plaintitl‘in 
ejectment after recovering therein, although upon separate 
demises by cach.(/;) They must, however, sci:er in an avowry 
for rent, for this is in the realty as in an assize, and this, though 
they might have joined in covenant for the same rent, {(j) Jf 
sued jointly, each should avow for his own proportion, mm 
medietate, of the whole rent, and make cognizance as bailiff of 
his companion for the residue ; or if sued separately, the de- 
fendant may avow only for his undivided share. (/•) Tenants in 
common must, it is said, johi in an avowry for damage feasant ; 
and if one be sued, he should avow in his own right, and make 
cognizance as bailiff of his co-tenant, (s) 

As against each other ^ tenants in common may enforce an 
account by action of account or bill in equity, tluj. same as’in 
the case of joint tenants. (^) With respect to other injuries, 
unless there has been an actual ouster, such as turning ofll' cattle 
or wholly excluding a co-tenant from the possession 'of real 
property, he cannot sue him in ejectment, (//) nor in tresjiass 
quare clausum fregii . (j ) Cut one may sue the other for cutting 
trees of insufficient growth, or destroying all the deer in a park, 


(/) Per Ahhot, C. J., 5 i5ar. & Aid. 
851 ; 4 bar. fti Cres. 157. 

(m) (!o. Lit. lyS, a. ; 1 Tho. Co. lit. 
; 2 H. Bia. ; 2 Bla. 11. 1077. 

(n) Cto. j. 2:>1. 

(o) 2 Bla. R. 1077 ; Bac. Ab. Joint 
tenuis, K.. 

(p) 5 M. & S. C4 ; 2 Chit. 11. 410. 

{q) 4 Bar. & Cres. 167 ; 6 Jiing. 104; 

5 T, R. 246, 249 ; Sir AV. Jones, 25.‘» ; 
Co. Lit. 198, b ; 1 'I’ho. Co. Lit. 784. 

(r) 5 T. R. 246 ; Salk. 207 ; 2 H. Bla. 
386 ; semble the authority as bailiff would 


not be'traversable ; ftnte, 269, 27o,n. (q). 

(s) 2 IJ. Bla. 386 ; 6 'l\ K. 216 ; Sir 
W. Jones, 253 ; semhle his authority as 
bailiff wouhl not be traversable ; unic, 
269, 270, II. ( v). 

(0 Ante, 270, n. (s), («). 

(n) Co. Lit. 199, b ; 1 fho. Co. Lit. 

784, not© N. ; 1 Last, 568. J>ut the 
tenant sued must, in consent rule, avoid 
admitting an ouster, 1 Cainph, 173. 

(a) Co. Lit. 200, a; 1 Tho. Co. Lit, 

785. 


CHAP. IV. 
I, Rights 
TO Reai. 
pROniRTY. 



272 


RIGHTS 1^0 REAL PROPERTY, 


CHAP. rv. or alKthe pigeons in a dove-cote, or otlier injury amounting to 
destruction of the joint property, (y) or any act amounting to 
Piioj-LiiTY. waste or destruction in woods or other such property, (s) It 
has been recently determined tliat tlie common use of a wall 
separating adjoining lands belonging to different owners is 
priiHu facie evidence that the wall and land on which it stands 
belongs to the owners of those adjoining lands in equal moieties 
as tenants in common ; (^/) but that wdiere such an ancient wall 
was pulled down by one of the two tenants in common, with the 
intention of rebuilding the same, and a new wall was built of 
a greater height than the old one, that act was not such a total 
destruction of the w'all as to entitle one of the two tenants in 
common to maintain a- against the other. (/>) In a Cpurt 

of Equity, between tenants in common, an injunction against 
fnalicioas destruction may be o\)tained, but not against what is 
called ecpiitable waste, unless the party committing the waste 
be insolvent, when it may be obtained, (c) But a tenant in 
common may obtain an injunction inhibiting w\aste against 
another, his co-tenant, who is occupying as tenant of his 
share, {d) But except under such circumstances, an injunction 
cannot be obtained betw^een such owners. (c) 


VI. Of the Ti- 
tles or Modfs 
of acquiring an 
interest in cqr- 
j»oreal or ince>r- 
porcal property. 


The titles or modes of acquiring or losing the estates or 
interests which we have before noticed, ( /*) whether relating to 
corporeal or incorporeal things, have been generally arranged 
under three principal heads; viz. 1. Bt/ mere possession; {g) 
2. By descent ; (//) and 3. By pureliase^ (i) Under Hhc last 
of wdiicli heads is included not only conveyances upon a .svi/c, 
in the onlinary accci)tation of the term purchase, but every 
mode of acquiring an estqte otherwise than by descent, {j) We 
shall here only take a concise view of this most extensive sub- 
ject, as it is probable that many improvements in conveyances, 
especially as respects fines and recoveries, will ere long be 
introduced. 


(v) 8 Par. cSl Crfa.2a7 ; 8 T. R. 145 ; 
Co. Lit. iJOO, b. ; 1 Tiio. Co. Lit. 7B7, 
78B, note S. ; 1 Taunt, ‘ill, 247 ; 4 East, 
110 . 

(c) Id. ibid. ; 3 Tbo. Co. Lit. 244, 
note ‘id. 

(rt) 8 Bar. &. Cres. 237. 

(A) 7 Ves. 380 j 3 Bro. C. C. 621. 

(c) 16 Ves. 132. 


(d) Goodwin v. Sprajft 2 Dick. 667; 
.3 Tho, Co. Lit, 244, note 26. 

(c) See divisions of subject, ante 1^7, 
(f) Ante, 238 to 264. 

Ifr) 2 Bla. C. 103 to 199. 

{h) Id. 200 to 240. 

(j) Id. 211. 

( ;) Id. ibid. ; 2 Woodes. V. L. 250, 
263. 
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PnOPERTV. 


It is important to be well-informed upon the subject of 
titles to ^n estate, not only to conveyancers and to those 
concerned at law or in equity in recovering Hhem, b\|jt to 
magistrates and others as regards thc^ight ojf voting, (^') or in 
administering the poor-laws, and deciding upon^;vparochial 
settlements. (/) 

In many cases, mere priority 6f pos^iCftsioH of c^tpoi'cal real First, Mere pri- 
property, or long enjoynietd oi incor 2 Jorml , as of an or long 

ancient light, a way, common, &c., without any real title, isi enjoyment, (m) 
sufficient, and sometimes creates such a title even against the 
real owner as at least to compel him to dispute the fight by a 
renl action, aijjJ therefo^?e nicw possession has l)cen treated as 
a kind of title, though of the lo^'est order, for it is better policy 
to jfrotect a person in possession than to cncrourage a struggle 
for it by strangers, and in furtherance of that object, various 
statutes of limitations have b^en passed, which will be con- 
sidered in a subsequent chapter, (w) and which, after twenty 
years undisturbed possession or enjoyment, in general, abso- 
lutely bar or preclude the real owner from entering dr in^ntain- 
ing an action of ejectment (which must be founded on a right 
of entry), or from disputing the right to the incorporeal ease- 
ment in any acjtion, unless he can bring* himstdf within one of 
the exceptions in favour of infants, feme-coverts, and persons 
beyond sea at tlie time Ins right first accrued, (o). And under 
the 32 II. 8, c. 2, the mere possession of corporeal real propertjg 
adversely, as if in fcc-simplc, and without admitting any other 
ownershi]! for sixty years, is a. sufficient title against all the 
world, and cannot ])e impeaclied by any dormant claim. (/>) By 
these and other acts, the maxim rigiln7M)us non dvr^nicniUms 
leges suTbservhmt has been enforced and fixed within certain 
known limits, and those being considered as statutes of repose^ 
are to be liberally and beneficially expounded in furtherance of 
that object. (7) 


(/t) Reform Act, 2 3 W. 4, c. 45. 

( l ) Burn’s J., Poor, Settlement by 
Estate, &c., 588 to 636 ; the referc*nce 
to wliich will assist in many questions 
respecting title. 

(m) See in general 2 Bla. C. 26S, and 
post, 282, Prescription ; and see cases as 
to parochial settlements by estate, by posses- 
sion under a doubtful or incomplete title, 
Burn’s, J., Poor, 614 to 618 ; and Rexv. 
Butterton, 5 T, H, 5.54 ; Rex v. Callow, 
3 M. & S. 22 ; but 8ee%ei' v. Chew Mag- 
na, Burn’s, J., Poor, 616. 

VOL. 1. 


(n) 21 .Tac. 1, c. 16 ; Adams’s Eject. 
3d ed. 77, as to corporeal property ; 
2 &L 3,W. 4, c. 71, and c. 100, as to in- 
corporeal, 

(o) 21 Jac. 1, c. 16, as to corporeal 
rights; and as to incorporeal, 2 Ik 3 W.4, 
c. 7l, and c. 100, as to inbclusscs. 

(/>) See the exceptions, 4 Co. 11, b ; 
3Bla. C. 196, n. 

(g) 5 J3nr. k Aid. 214; 6 Moore ; 
White v.W^arnth^, Knapp’s Kep. 226, 
where see the policy and reasons ex- 
plained ; and see post, chap. ix. 

T 
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RIGHTS TO REAL PROPERTY, 


CHAP. IV. 
I. Rkjiits 

TO Rkal 
PPOI'KIITY, 

Twenty yea 
possession o 
joyment pri. 
facie a sulHci- 
ciit title. 


Even at common law, and independently of the statutes of 
limitation, as regards Uligation with third persons, who cannot 
theiDselves esStablish any right to the real property in contest, it 
is seldom essential to pi^ve the nature or extent of the interest 
of the pai^ who is iri possession, and who has had long priority 
of possessioil, or to show any deeds of title ; for mere proof ot 
iwenttj yenrs undisturbed polssession of real property corpo- 
real^ or the enjoyment of real property incorporeal, or the en- 
joyment by a })erson who has not within twenty years admitted 
that he holds by permission, (r) is sufficient, and affords a pre- 
sumption in favor of the highest or largest estate that a person 
could have in the subject-matter, and tliat he is owner in fee ;(.s) 
or in case it should appear that the land is of copyhold tenure, 
then the claimant has an estate of inheritance therein ; nor 
would a Court of Equity interfere after 20 years’ possession 
unaccounted for by disabilities. (/) So under the former game 
law it was held that])roof ofihe possession of land of the annual 
value of upwards of 100/. alibrded prhna Jactc evidence of a 
seisin in fee, so as to qualify the owner to kill game, though if 
it had been shown to be leasehold, though for a term of 90 
years, it being under the yearly value of 150/. the owner would 
not have been qualified, (if) So that it is rarely necessary, 
after such long enjoyment, to produce title deeds, or show the 
precise estate ; (.r) and though it is a dbmmon doctrine that in an 
action ofiqectment the lessor of the plaintiff must recover on the 
strength of his own legal title, and not on the weakness of that 
of his opponent ; yet it is now clearly established that it suf- 
fiees to prove iiiurtsturbcd possession of an estate by the claim- 
ant or his ancestor /or twenty years^ from which a perfect title 
in fee sinqde is to be presumed until the contrary be proved ;(;y) 


(r) Doe V. Jiarvanl, f!o\vj>. wliere 
it was Iirl(i as to real property co'-poroal, 
that if iio other better title appear, a clear 
possession of Iwenly years is strong j)re- 
suinptive evidence of u fee, and sec 7 
Ring. ^-K). 

(s) Doe. V. Clark, B B. Sa Oes. 717. 

(O I 'i'lirn. B 107 ; see post, chap. 

on Limitations of Actions. 

(w) Caldecot, 2:H) ; 9 Price’s R. ^2:i7 • 
3 B. (Sc Aid. 341, so that lliere may he 
not only a pl^esumptioii of right to the 
property, but also of ihe/n’g/tc'st or largest 
estate or interest in the same. 

(») JJoc V. Barnanl, f’owp. 59.5, wliere 
it was h#i as to real propertit corporeal, 
that if no other better title appear, a 
dear possession of twenty years is strong 
presumptive evidence of a fee, and see 
7 Bing. 340. 


(y) Doe. V. Conk, 7 Bing. 316. On the 
trial in autumn assi/.es, 1830, lessor of 
plaintiir proved that his father had h i the 
promises and rec(*ived rent from 1797 to 
1811, and tliat lessor had received a 
higher rent from 1816 to 181 9, and that 
he was heir. 4’hc defendant proved that 
lie hail been in jxrssessifm ever since 1819, 
and after argument for a rule for a new 
trial, 'I’indal, C. .1. said “ tt was proved 
that tWE father of lessor of plaintitf and 
his son held the premises for tv\enty-thre« 
ye^ars, and during that time received and 
iiicreaserl the rent, an unequivocal act of 
ownershij), from which the law presumes 
a seisin in fee. 4’hc father died seised, 
and he is his heir. That would be enough 
even in a writ of right to call on the te- 
nant to establish a stronger claim. I 
cannot see why any period short of twenty 
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and it should seem that proof even of a very short possession 
of a person prior to an ouster, even niucli less than twenty 
years, would suffice against a party who obtained possession 
under such person or from him by fofee or fraud, (.r) And a 
presumption arises, from length of possession, of gr^ts, and re- 
leases, and even of acts of parliament,^ in favour ' of long pos- 
session, and of whatever may be necessary to constitute a 
right ; {a) and, as was strongly expressed by Lord Kenyon, 
even a grant from the crown, or one hundred grants may be 
presumed, if it were a case in which the crown could grant, 
and if not, then a private act of parliament in favour of long 
possession might be presumed, if it could have been legal, (b) 

A lessee, whose tenancy is determined, w'ill not in general be 
adinitted, in defence of an action of ejectment, to show “ that 
his lessor liad no title to demise or to recover,” (r) nor will a 
third person, in such case, be^tdlowed to come in and defend as 
landlord, (d) 

The rule is still stronger in trespass in favour of a person in 
possession, even under a void lease, or void license, or demise 
from the crown, for he may support trespass against a mere 
wrong-doer, or any one who cannot show a title to disturb 
him;(6") and the contractors for making a navigable canal, hav- 
ing the permission of the owner of the soil, and erecting a dam 
of earth and wood upon his close across a stream, for the pur-, 
pose of completing their work, have a possession suijicient to 
entitle them to maintain trespass against a wrong-doer ; (/') 
but we have seen that commissioners of sewers, and sometimes 
the own'ers of the navigation, are not considered to have any 


years* j)()ssessi()n hy llie dt reiuhint should 
raise a |)resuin[)tion suflicieiit to outweigh 
the j)rcsuiuj)ijoj) arising Iroiu the lirst 
twenty years. In many cases it would 
be extremely haril to cast on the lessi>r of 
tile piaintitf the burthen of showing how 
tlu' ilefendant came into the |)ossessi<»n. 
1’lie lessor ol‘, the jilaintiif may have been 
un infant, or out of the kingdom at the 
time. 'I'lie earlier prtsumpiioji LliLitf'ine 
must prevail till a better lUle is shm u. See 
also Lord Jlayiii. 7 |1 ; J)irett Head, Q 
East, 358 Adams’s K)ectm, 3 ed. 77. 
But the presuiuplion may ha- rebutted 
even by the tlelendanl, a stranger, who 
biraselt'has no title, J1 East, 488, 

( s) Doe V. Difhall, 1 iMo. iS: JM.34r»; 3 
Car.& P.6iO,S.C.;and see/U/ea v. liii ing- 
ton^ 2 Saund. 1 1 , and notes ; 4 Taunt. ,o48, 
II. (a); 1 Chit. n. 5i.cd. t'18, note (c)^ 
2 Bla. C. 1%, n. 

(а) 1 Jac. Sc W. OX 

(б) 11 East, 280,488 ; Cowp. R. 1()2 *, 


Lollt, :j76 ; when not against i-cclesiastlea I 
property, 4 Bar. Aid. .^7i.h or against 
the King, 0 CL 3, l(i • WighjwiQk, Rep. 
2.36. in cases Avht're proofof mere posscs- 
slan would be sulliciein, it wcjuld be inju- 
dicious to pnxluce title deials which 
might unnece.ssarily disclose some out- 
standing t('riii or other defect in the legal 
title of the les.sor of the plaiiitin'. 

(c) 2 Hla. Ji. 1259; 7 '[\ \i, 488; 4 
]\J. vSe S. 347 ; but afttar the expiration of 
a notice to quit by landlor<l, it is said 
that the tenant may show a title in ano- 
ther, iMuler whom iie claims, 4 I’. K. 683 ; 
.3 M. iS,: S. 516 ; 1 UowJ. 11. N. P. 1 ; 
2 Camp. 11, and Leake’s Evid. .3Lt; sad 
quare. see Adams’s Eject . 3 ed. 276. 

(d) 4 M. &c S. 347, 3*18 ; 2 Young «Sc J. 
83. y 

(c) 1 East, %44 ; 11 East. 65, 74; 

Willes, 221 ; 4 4’aunt. 547 ; 5 Bing. 9; 
2 Car. & P. 83 ; 4 IL Cres. 574. 

(/') 5 B. & Aid. 600. 

T 
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RIGHTS TOiREAL PBOPKRTV, 


CHAP. ly. 
I. Rights 
TO Real 
PllOPERTV, 

Incorporeal 
property, {h) 


Secondly, Title 
by dacent. 


possession or interest, but merely jurisdiction, and therefore 
cannot sustain trespass, i^) 

So at common latv, Mntli respect to incorporeal property, as 
rights of common, ways^ watercourses, ancient lights, markets, 
fairs, and other easements and privileges, twenty years nninter^ 
rupted enjoy ntenl (?) of either has long been considered sufficient 
primd fane evidence of a grant, in the absence of evidence to 
the contrary, to establish a perfect right; and if such long 
uninterrupted enjoyment were during a tenancy in fee, it would 
be too late for him or any succeeding owner, against whom such 
right was" set up, to dispute the claim, unless he could show 
that it was exercised expressly under a mere qualified permis- 
sion, which such owner w'as at liberty at anytime to revoke ;(;) 
thougli as tlie assent of a tenant'Yor life, or of a parson, the 
owner of glebe, in right of his benefice, to the enjoyment, ought 
not to })rejudice a subsequent owrier ; tlie latter might defeat the 
effect of such long enjoyment by proving that it w^as during tlie 
tenancy for life, (Ic) or the time of a previous incumbent. (/) 
This common law rule has been confirmed and rendered more 
clear by the recent enactment. (???) 


With respect to descent, this is one of the most frequent and 
in general simplest titles to real property, whether corporeal or 
incorporeal; but still the whole law itpon the subject is replete 
with learning and fills volumes. (??) In establishing a claim by 
descent it must first be shown who was last legally seised, (or, in 
other words, in actual possession or in receipt of the rents of 
the property sought to be recovered, technically termed in real 
actions the <:\splecs,){()) an?l then to prove his death, and next all 
the different links in the chain, wdiich will show that the claim- 
ant is the next and ]iroper heir of the person so last actualli/ 
seised, {p) and the limes of each dcatli, or at least to show suc- 
cessively through whom tlie right from time to time descended. 


(g-) 2 Moore, 2fi(i ; 1 B. cV C. 205. 
221 ; 2 Dowl. R. ; ante, 2:59, 240. 

(/t) See ante, 204, 205, us lo modes of 
cluiniing iucorpor?;:al property, and post. 
Prescription nwd Custom; 2 *& 3 W. 4, 
c. 73. 

(i) See important observations on these 
words in Jienest Visson, Knapp's Rep. 
60 ; post, chap, ix. 

(./) 1 Saund. Rep, 

(/c) 13 East, 372; 2 Saund. 37^, d. 

(/) 4 Aid. 579 ; but see post. 

Prescript wn!^82, 286. 

(m) 2 & 3 W. 4. c. 71 ; post, 285. 

(n) See in general Cliitty, 11. on De- 
scents ; 2 151a. C. 200 to 240 ; 2 Woodes. 


J.. 250, 265. 

(o) Proof of possession, or receipt of 
rents, is presumptive evidence that the 
ancestor was seised in fee simple, and con- 
tinued so seised till he died, Bull. N.P, 
103. 

(p) 2.^^Vils. 45. In a count in a real 
action every stage of the descent niiist be 
stated ; and it will not sulfice to claim as 
secdftd cousin and heir of the person last 
seised wiiliout showing the intermediate 
relations, and hoio second cousin, 2 Saund. 
45, a ; 5 East, 272; 3 Bos. & Pul. 453. 
See exceptions, 2 Chitty on Pleadings, 5 
ed. 571, a, note (fl). 
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or, had they been living, would have descended, from the per- 
son last seised to the claimant. If the claimant insist that he 
is lineal heir, he is to prove the death of the person \yho so 
died Seised, and his marriage, and the birth of his son, and 
then the marriage and death of such son, and the birth of hi^ 
son, and his marriage and death, and the birth of^the claimant. 
If he claim by collateral then the marriages, births, 

and deaths, and the identities of each relative through 'v^hom 
the pedigree is to be establislifed, must be shown, so as to prove 
that the claimant is the nearest and oldest surviving collateral 
heir. Ifinanynart of the pedigree the claim be through a 
younger brother of several, then the deaths of the cider bro- 
thers, or other elder collateral relations, must he shown; and 
it IS usual and prudent to to prove ailirmatively 

that each of them died uninarricd, or at least without issue, so 
as to avoid any doubt upon the trial. It has even been supposed 
and stated in a very valuable work, that this latter evidence is 
essential even in the first instance; {q) but that supposition has 
been recently refuted ; and it suflices on a trial in ejectment 
(at least in the///\s7 instance) to prove the death of every elder 
relative ; and then, if the oj^ponent should prove his marriage 
and the birth of his child, the claimant may prove in reply that 
he died at a time, such an age, or under such circumstances, 
so as not to impede the course of descent relied upon, (r) Thus 
it was held that proof by an old member of the family that 
many years before, a younger brother of the person last seised 
had gone abroad, and that the repute of the family was that he 
had died there, and that the witness had never heard in (lie 
family of his Iiaving been married, pYund fade evidence that 
the party was dead without lawful issue, to entitle the next 
claimant by descent to recover in ejectment ; Lord lOlleiiborpugh 
observing, “ The evidence was suflicient to call upon the de- 
fendant to gi\e priwd fade evidence ’at least that the younger 
brother was married ; for what otlier evidence could the lessee 
of the plaintiff be c)tpccted to produce that he was not mar- 
ried, than that none of the family ^bad ever Heard that he 


(q) llicliarfh V, Richards, 15 East, 20 L 
note ; mid see Adams’s Eject, ocd. 282. 
It has recently' been gravely argued by 
counsel that as marriage is enjoined by 
Scripture, and increase, a natural result, it 
must be inferred that every man bus mar- 
ried, and has issue, until the contrary be 
proved, and that therefore the negative 
ought to he proved. Hut the Court (Ld. 


Tenterdoii, llayhry, lloli'byd and Little- 
dale, J.) treated such argument as w.'.olJy 
untenable. 

(r) K. B. A. D. 1826. It is howevci 
always safer to be prepared prove the 
death without issue in the first instance, 
so as to clear the title from the least suspi- 
cion of defect. 


CHAP. IV. 
I. RlOilTS 

TO Ukal 

Property. 
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UIGHTS TCT REAL PROPERTY, 


CHAP. IV.* 
1. Ricji'i s 
TO Rkai- 

Phoi'eht V. 


was. (s) But in deducing a title to a purchaser, it is usual, 
unless where such fact x^ay happen to be disclosed by recitals 
in old ^eeds executed twenty or thirty years back, to require 
some’ satisfactory evidence of the death and failure of issue 
cp)able of inheriting of every person through whom the title 
must be deduced. 

It is usual on the trial to pr6ducc xi pedigree at least to assist 
the judge and perhaps the jury in following the evidence. (/) 
There arc two modes of’ estahling a pedigree ; tlie first by the 
testimony of old witnesses well acquainted ^ith every member 
of tile family and trie events respecting them ; and the second 
by copies of registers and proof of identity of the parties 
therein referred to. Hearsay and reputation is admitted in 
evidence in cases of pedigree ; (//) and it is usually found that 
the evidence of perhaps one old intelligent witness (especially if 
a female) will dispense with the 'hccessity for any other proof, 
though it is certainly advisable to have in court copies of tlie 
registers of marriages, births, and burials, ready to be proved 
by a witness who has examined the same with the originals, so 
as to assist or corroborate; the witness as to dates and other 
facts. The course of descent may be shown and traced by 
numbers in a collateral pedigree somewhat in the following 
form. (. 1 ) 


(s) 15 and sfoP>nlI.lM.P.2:14. 

V, /jorti, ‘i nia. IL'i). 1099. Son 
tho taldc ()1 Collateral dcscnnl annnxnd. 

(Jf) 10 East. 190, 

(a ) Tlin Idnu of the pcdiirrce jiroduccd 
njxoi a trial i)f a/i at nl cfveUnent tir 
oi a >tnl aftita), may In* a.sannnxi'd. The 
•numbers show the cour>t‘ of dcscfiil ; llio 
Sijuurrs thn relations tlirou^l) tthoiu llii' 
re)ali<n'.slii|),is tract tl ; and the circlrs tin* 
«■ j)i’r>Oit.s with whom the rt’lations married, 
as l<i show the parentage, —d lyjuias 
Stiles (N<». 1 ) was Iasi arised , .lohii 

iS!t)akes ( Ntn (i) daiuw as his eoiisin ; aiitl 
tm the death of said d'homas Stiles, the 
riirht tleseeiidfd to his hrotlierJ allies Stiles 
(No. who surtiveil him; and on the 
,d(;ath <j1 .lames tl«j,,ri^ht tleseeiuiedsgto hi.s 
son William (No. ;)), and on his death to 
Kli/ai (N'o. 1), and on her tieatli to .James 
Noakes (^No. lu’i* first cousin, (tlie 
oth(‘r prior and iiflermediate relations hav- 
ing previously dietl,) and on tlie tlealh 
of .suit! .James Noakes, in 1819, ll^l^rij;ht 
desceinled to his son the claimant John 
JVoakes (Noilfi). Here the claimant must 
jirove, 1st, 'J'he seisin of 'I'liotnas Stiles 
(No. 1) (the grandson), by proving iiis.^ 
rc’ceiving rent, recently before Ids death, 
from tlie defeudam’s father as feiifint ; 


'idly, His death in 1815, and if it he 
shown that he was married, then that 
he died wiihotii issue ; odly, 'I’he mar- 
riage' of his father, 'fhomas, with Eliza 
I’etts ; 4thlv, The biiili of the said 'I'ho- 
mas Stiles (No. l) ; .5thly, The births of 
.lames .Stiles and ICliza Stiles (Nos. 2 N 4); 
tdhlv, The death of their said lather; 
7ll!l>,/rhe inarriag(' between Jaiin's Stiles 
(No. 9) with Emma Kims ; Htlily, The 
birth of their son William ; 9tlily, 'J’hat 
the said William the son died in March 
1817 without issue; lOtlily, 'J’hat Eliza 
Stiles died in 1818, also without issue; 
llthly, d'hat Thomas Stiles the grand- 
father married ICleanor Jone.s; l‘2lhly, 
'I'hat said 'rimiuas (the father) and Wil- 
liam and fileanor were their children ; 
l.Slhly, 'J’he death of the saitl 'fhomas 
Stiles the grandfather ; l lthl\, '^I'he death 
of said William Stiles, his son, without 
i.xsue ; l.'jtldv, The marriage between 
Eleanor .Stih's, tlie <langhter, and 'fhomas 
N oarers ; Kifhlv, Her <leath ; (hut the 
d(‘atli of 'I’lumias Noakes need not be 
proved, because, as his wife was never 
' actually si'ised, he could not be entitled 
to the estate as tenant by the curtesy); 
17thly, The birtlis of their sons Thomas 
and .James Noakes ; Ifithly, That Thomas 



*nr[()|’ - - sr»v|wf)\" ij«fi>yoj* 
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III. Titles by/v^/rr//a^^%as distingiiislied from those by descent, 
are enumerated by Blackstone to be by, 1. Escheat, 2. Occu- 
pancy, 3. Prescription, 4. Forfeiture, 5. Alienations. 

III. Tiilc by 

1. Title by escheat is Hvli^n there is no heir, either propter 
defectum sanguinis^ (or tent^niis when^an alien,) or propter de- escheat. 
licUim^ where the owner has been attainted and no person can 
claim through him, and therefore the land naturally resulted 
back by a kind of reversion the lord of the fee. (a) Escheat 
hy forfeiture is now greatly limited by the 54 Geo. .3, c. 145, 
which enacts that attainder of felony, (excepting treason and 
murder, mid the abetting, procuring or counselling the sanic,) 
shall only forfeit the interest of the oflender during his life. 

A 5 respects land freehold tenure, it is said that if a cestui 
que trust be attainted of felony, he forfeits his beneficial inter- 
est, (5) but it has been doubted whether a trustee will by his 
felony, or even treason, forfeit the trust estate, or whether the 
crown or the lord is bound b}^ the trusU(e) It should seem, 
liowever, that the crown certainly is not bound, from the 39 & 

40 Geo. 3, c. 88, s. 42, which provides that where trust pro- 
|)erty escheats to the crovn, his majesty*may direct the execu- 
tion of the trust, and inay make grants to the trustees for that 
purpo.se, or may make grants to any persons for the purpose of 
restoring the same to any of the family of the p(?rsons whose 
estates the same have been, or of rewarding any persons making 
discovery of the escheat, but it does not determine in what 
cases lands escln^at, leaving that (piestion to he decided at 
common law.(^/) lii case of death of a cestui que trust without 
an Ijeir df freehold, it is said that thd trustee, ’and not the 
crown, will be entitled to hold the property for his own benc- 


cn vr. IV. 
1. Rig HI 8 

TO Rf.ai. 

PuOJM' RTY. 


(the soh) died in 1^07, u bacliebir ; 
llMlily, 'i’lu' niarriu^c between James 
Noalves and Jane How ; VOlbly, ICirtb ol' 
John Noake-s 0) the claiiiiaiit ; 21 st. 

'I’lie (ieath t)f l»is father in l8UJ ; 22d, 'I'he 
death of Joseph Noakes, his lirolher, with- 
out issiie, previously in UJIB ; and Lastly^ 
The disclaimer h^ the dcfeiuiant before 
tile demise in the declaration, I'lie claim- 
ant must lltrouj^liout he prepared to prove 
the identilq of each party, for fear any 
confusion or doubt sbould arise. 

It will be observed that it is essential 
ttj be prepared to j)r<jve the times <jf the 
deaths, iu order to show liow the ri^ht 
successively dcscende<l. In a ct»nnt iii a 
real action, as in a writ of right, it is ne- 
cessary to allege accurately, as well as to 
prove as allege<l, dirough wliom stieces- 
sively the right dctjcended, showing very 


precisely each link in ihec hain of descem ; 
see fully 2 C.’lutly on Pleading, ;> ed. 571, 
572,*note (</), and id. 15b(> lo 
and if inaceuratt ly atated, the court has 
refused leavt^ to amend. S Bos. & Pul. 
4.H(3 ; 1 New Rep. y;>:> ; I'idd, y ed. 099. 
Rut hi sucli real actions it is not necessary 
to state in the count the times when the 
desljcnts took (ilaee. 

( v) See divisions, ante, 272, -I- Bnnrs 
J. Poor, Settlement by l^urcliase, 6lU to 
G3\ . 

(s) See divisions, o?de, 272, and see in 
general. Cruise’s Digest, ami Com. Dig. ; 
Chit. Eq. Jlig. Escheat- 2 lila. C. 244. 

(«) C’o. JJt. 1 3. 

(^b) ilob. 21-1 j Hard. 490} 1 JVlad. 
Ch. P. 437. 

(c.^ See cases 1 Mad. Ch. Pr. 456, h, 

1 Mad. Ch. Pr. 457. 
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CHAP. IV. fit,(e), When the crown is entitled, it has been. questioned whe- 
To Real* is not ncceSsary for an office to be found, in order to vest 

PporEnT Y. the property, and at least the crow n cannot, without sucli office, 
vest any interest in a Mrei person by grant or otherwise. (y*) 
is the orc^nary rule for the |;i*dHvn, upon petition, to give 
a lease or grant to the party discovering an escheat, with a view 
to tlicourage discovery, (g*) And .wdiere A. and jK. having 
joined in a^)etition to the crown, representing an estate to have 
escheated, pi^^cured a gmnt, it w jy? held in a Court of Equity 
that could not afterwards set up a cl^ini to one part under 
a prior title in himself, while taking tiiie benefit of the grant as 
tothe rest, (//) and^ a grant from the crown made under a mis- 
take may be 'recalled, notvvitlistanding any derivative titles 
depending on ^ 

I^aiid of CO])} hold tenure, it is said, cannot escheat to tlni 
crown but to the lord of the manor of w hich it w^as holden.(/0 
It is not forfeited by conviction of felony hot followed by 
attainder, unless by particular custom, (/) and then only for life 
of the offender, excej)t in case qf treason or murder, (/w) And 
the lord can ojdy seize for want of an heir (jnousque, that is, 
until one appear; norus a copyhold forfeited by neglect of the 
heir coming to be admitted, without a s})ecial custom, and then 
not until after presentment ofthe death of the copyhold tenant, 
and ^ three proclamations at three consecutive courts. (w) And 
if a copyholder be convicted of a capital felony, and obtain 
even a conditional })ardon before the lord has sefeed, he will 
be restored to his estate and beneficial enjoyment, and may 
maintain trespass against an intruder. («) 


2. Special occu- 
pancy .(p) 

-V 


2. With respect to title by priority of 'posbession, we have 
already seen that it is suliieieiit against a wrong-doer, and tliat 
twenty years’ uninlerrui)ted ])ossession of corporeal or incorpo- 
real property will he priiuit iacic title against all the w'orld, 
at least as respects j)ers(»nal and mixed actions. (//) But we 
are here only to notice that interest which is termed title by 


(<:) 1 r»Ia. U. 1 ; but t.i*e Jat. 
W. noU‘, ami cascbL’hil. Eq. Dig. til. 
Esclifat. 

( /■) n Ill'll, b. c. U) ; IB Hen. 6, c. ; 
East, 76 ; b U. v\ Civs. 587. 
is) 7 Vl's. 71 ; (i Vcs. Boq. 

(/i) Ciimmiii/r V. Forrefterf ii Jac. is: W. 
Jo-k 
(0 

{k) 2 Vcs. jun. l09; but see 2 Siuj. iv 
St. 498. 

(/) 5 B. 5i, Aid. 610; Bum’s J., For- 


feiture, 1. 

(«/) 64 Cieo. .'5, c. J 46. ' ' 

(ii) 1 li. .'\(l{)l|)li. 736 ; see 3 T. 11. 
3 62. 

(p) 6 B. & Cres..684. 

(;>) See divisions, ante, 279 ,* nnd see 
in general 2 Bla. Conn 244, 268 to 263, in 
notes ; Com. Dig. Estates, F. ; Bae. Ab. 
Estate.^ for Life and \)ccupancy, B.; 1 
Cruise, 90 ; ,3 Id. 336; Vin. Ab. Oefcu- 
pant ; 6 T. R. 291 ; ^ Bing. 178. 

{(j) Aiite,i273, 



THEIR INJURIES, AND HEMElJlES IN PARTICULAR. 




special occvpanof/, that is, the interest intervening between the 
death of a tenifnt ptir autre vie and^he deatli^of the cestui qiie 
vie.ii) This is now regulated by 29 Car. 2, c. 3, s. 12, and 
14 Geo. 2, c. SO, s. 9, tlic first in effect enacting that every 
estate pur autre vie, whetlie!* tliere be a special o(?<:upaiit or not, 
may be devised like other estates in laiiijS, by a will attested by 
three witnesses; and if not so devised, .and there is a sp^ial 
occupant, (that is, where ttie /teirs arc named in tlie^limitations 
of the deed or w’ill, creating the estate^wr autre r/V,) then it 
shall be assets by descent in the hands of ^uc/f special occupafit; 
but if there be no special occupartt, then it ])fisSses like personal 
property to executors and administrators, aiul shall be assets 
in their hands; and tlie 14 Geo. 2, c. 20, s. 9, enacts, tliat tljo 
surplus of such estate pur autre vie, after paynunit fcf debts, 
shall go in a course oi‘ distribution like a chattel interest, (.y) 
This estate is not^ strictly speaking, as sometimes inaccurately 
termed, a descendible freehold, (/) because tlie heir, when 
named in the grant, does not take by deseemt; but the estate 
partakes somewhat of the nature of a personal estate, though 
it is not a chattel iaierest for many purj)oses, but before 
the new reform act gaye a ({ualifl cation to vote for inembers 
of parliament, and to kill game, and some others. (?/) If an 
estate pur autre vie be limited to^'a man, his heirs, executors, 
administrators and assigns, and be not devised, it descends td 
his heir as tlie named special occupant in preference to the 
executors, aiixl is only liable for specialty debts, fr) unless in 
the case of traders. (//) But if it were limited to a itfen and 
his executors, the executor takes it in that character, and sub- 
ject to the same debts as personal estate; ( 2 ) and tile interest, 
if any, beyond the debts, belongs to those who are entitled to 
the personal estate, (a) 

As regards corporeal or incorporeal property of freehold 
tenure, there is no difference, since the* ^39 CcU’, 2, c. 3, Ixdween 
a grant of corporeal and incorporeal her(*dit#inents pur autre 
vie, and that statute, in case of rents and other incorporeal 
hereditaments, does not enlargefbut only />?'CAc/w.y the estate 
of the grajitee ; (/>) and a rent charge autre vie, if the 
grantee die, living cestui que vie, goes to the grantee’s executor, 


(r) 12 nia. C. 238. 

(s) See e.xplaiiatioii and observations 

on these acts, 6 T. 11.^291 ; 7 East. 18d -, 
7 Bing. 178, and notes to 2 Bla, C. 23B to 
263. ^ 

(<) See Vaugh. 201 \ 2 Bla. U. 1118. 


tit) Per Lord Kenyon, in 6T. K. 291. 
(i) 4 T. K. 229. 

(jy) 11 Geo. 4, ami 1 W. 4, c. 47. 

(a) 4 T. 11. 224, 229.* 

(tt) 7 Vcs. 423. 

0>) 3 P. Wins. 264, notcj 7 Bing. 178. 
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3, Prescrij)tion 
or custom, (/i) 


tliougli not named in the grant, (c) This estate may be entailed, 
but an?/ alienatidti of, or e\cn a devise by, the quasi tenant in 
tail, will bar the interest of him in remainder. (d/) 

With regard to occupancy of copyholds, it appears that there 
could not be ^general occupancy^ because no one could gain a 
copyhold by such means, but only by admission of the lord, the 
fredihold being in the lord, and occupancy being allowed by 
the common law, upon feudal principles, for supplying the free- 
hold. (c) 

Hut a special occupancy by the lieirs, if named, may be of a 
copyliold, because by the limitation to tlie heirs, the lord has 
expressly excluded liiinself during the life of the cestui que 
rie>(J') Hut it must be observed, tliat the above mentioned 
statutes, 2[) Car. 2, and 14 Geo. 2, do not extend to lands of 
copyhold tenure, and therefore it was held, that a person who 
liad been admitted tenant up6n a claim as administrator de 
honis no)}^ to th(i grantee of a copyhold pur antra ine, had no 
title in such character, and could not recover in ejectment by 
virtue of such admission, as upon a new and substantive grant 
by the hjrd. (g) 

3. Title by prescription or custom only relates to incorpo- 
real hereditaments, such as common of pasture, turbary, or 
ivays, and other easements, for a right to corporeal property 
cannot be so claimed ; title by custom is proj)erly a local usage^ 
as for all the inhabitants of a parish, &c. or for all copyholders 
in a particular manor, or for all copyholders of a particular 
copyhold tenement in a manor, by custom to have common of 
pasture over the lord’s waste, or to ha excused from some liabi- 
lity, as in the case of a modus : whereas title by prescription is 
merely a personal usage, as that Jl. and his ancestors (when 
the right is in gross,) or that A, and those whose estate be bath 
in such land, &c. (when 'the right is appendant or apjmrtenani 
to named corporeal freehold property,) have from time imme- 
morial used and enjoyed a certain incorporeal advantage or 
privilege, as a right of way or common ; (/) and all prescrip- 
tion must be either in a nian and bis ancestors, or in a man and 

(r) licui'purh v. Hutchiusoyt, 7 Biiifr. Scriv. Cop. 106. 

17». (h) Sec division, ante, 279, and title by 

(J) 3 Cox, 1^. Win. ‘J66 ; 6 T. R. 293, mere possession, (mlee^’^3, and see in go- 
and 2 Bla C. 261, note 4. neral, 2 Bla. C. 244, 263 to 266. Cruise’s 

(c) 1 Roll. Al). oU; 2 Ld. Rayni. I4igest, Prescription, and jwsty** Grant p 
JOOO; 7 East, 186. which prescription presumes. See further 

( /■) Gilb. 'I’en. 326 ; 2 Bla. R. 1148. post, chap. ix. Knapp’s Rep. 60. 

{g) 7 East, 186; and see Anib. 132; (0 Co. Lit. 113; 2 Jila. C. 263. 



THEIR INJURIES, AND REMED!ES IN PARTICULAR. 


283 


those ivhose estate in some named incorporeal real property 
he hath, which last, in respect of , such estate, and from the 
words in italics, is called prescribing in a que estafe.{k) If a party 
claim an easement by prescription as a member of a corpora- 
t/on, then he must prescribe’* iwuler the corporatiqii, stating that 
suc/i corporation have immemorially bejen entitled to have for 
themsel^s and their burgesses common of pasture, &c., and 
then aver that he was a burgess, &c. (/) Wliere a copyholder 
claims common or other profit in hi§ lord's soil, he cannot 
prescribe for it in his own name, on account of the baseness 
and weakness of liis tenure, (which we have seen is, in conside- 
ration of law, only a tenancy at will,) neither can he prescribe 
in the lord’s name, for the lord could not prescribe even on 
belndf of his tenant for comnibn or other ])rotit in his owti 
soil ; consequently of necessity a copyholder must, according to 
the evidence he can adduce, erititle himself by an allegation of 
a ensfom in the manor for all copyholders therein to have 
common of pasture in the lord’s waste, or for the coj)yholder of 
his pariicidar customary tenement to have such common, &c. 
But where a copyholder claims common or other profit in the 
soil of a stranger^ as on the wastes of an adjoining manor, he 
must then prescribe in the name of his own lord, viz. that such 
lord and his ancestors, and all those whos(‘ estate he hath in 
his manor, have had common, ^c. in such a place for himself 
and his customary tenants, ; and then state the grant of the 
customary tenement to himself, and the consequent right to the 
enjoyment of the easement, for the lord ha.^ the fee of all the 
copyholds of his manor. (/;/) 

All customs [id) suppose an original actual deed or ap;rce- 
'menty and all prescripllons suppose an original actual proper 
founded on ade(|uate consideration, but which has been 
lost, though to be presumed from long user, as in the case of a 
modus for tithes. (o) It must have had a reasonable and appro- 
priate commencement, or even at this day neither the custom 
nor the prescription could be supported. (/>) But the general 
rule is, that every such claim fe good if it might have had a 
legal commencement ; (//) such, however, must, in legal contem- 

{li) 1 Sauiicl. SI6, note t \ 4 T. U. («) 2 lllu. Coin. 50, 51. 

718 ; Cro. Car. 599. (o) Id. 264, 265. 

{1} 1 Samid. 540, b. (p) Id. .50, 31, 261, 265 ; ante, 

(m) 4 Coke, 31, b ; 6 Coke, 60, b ; 153 to 158, as lo appendants and aj)pur- 

Ilob. 86 j Cro. Eliz. 390; Moore, *161 ; tciianecs. 

1 Saund. 319; 5 Taunt. 365. (q) I T. It. 667. 
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plation, have been immemorial, that is, technically, from time 
whereof the memory of man runneth not to the contrary,” and 
which by law commenced in the beginning'of the reign of 
Richard the First, A. D. 1189, so that until the late act,(r) 
any custom or prescription might have been destroyed by evi- 
dence of its non-existence in any part of the^Iong period from 
that time to the present, (s) though nonuser for sijity years 
precluded any person from afterwards setting up a claim to a 
prescriptive right. (/) Rut the production of an ancient grant 
without ilato was liolden not necessarily to destroy a prescrip- 
tive right of the same precise nature, because such undated 
deed might have J:)een executed either prior to the time of 
legal memory or in conjlrniation of such prescriptive right, and 
not necessarily establishing that such right did not previously 
exist ;(//) and it has been coosidcred that a prescriptive right 
will not be destroyed by iraplicrition merely from the terms of 
an act of parliament. (i) 

It has also long been established in practice that as wcW 
customs and prescri])tions would be suflicicntly prima facie 
proved by twenty years* uninterrupted user, or exercise of the 
claimed right or exemption, from which evidence a jury ought 
to be directed that they should infer and find the existence of 
the right immemorially ; ( t/) and from upwards of 20 years* unin- 
terrupted enjoyment of an casement or profit a prendre, grants, 
or as Lord Kenyon said, a hundred grants would be presumed 
even against the crown, if by possibility they could legally 
have been made. (.^) There is, however, an exception to that 
general rule in tlie claim of loll thorough, wdiere it is necessary 
to show expressly for wdiat consideration it was granted, 
though such }>roofis not necessary in respect of toll traverse, (r/) 
Rut notwithstanding this rule of evidence in favour of a custom 
or prescriptive right, still they, especially the latter, were liable 
to be defeated by actual proof negativing the supposition of an 

(r) 2 k 3 W. 4, c. 71, tiuns, CUjit. Col. Stat. 697, in notes. 

(i) 2 Inst. 238; 2 Bla. C. 31, note « (u) 2 Bla. R. 989. 

(7t ) ; but yit’r EllenbiMough, C. J., tliere (a) 3 ii. Aid. 193. 

may be a m)()d modus to include turkies, {y) 2 U. 6c Cres. .^4 ; 2 Saund. 175, 
thoui;!) tliat bird iiiigbt have been intro- a. ; Peake, Ev. 338 ; 4 Price, U. 1S)8 ; 2 
duced into this country within time of Price, \i. 450, as to customs, and as to 
legal memory, as if there wera a modus prescriptions, ; 11 East, 284, 195. 

“ for all domestic fowl,” 12 East, 35. So (s) 11 East, 284, 495. As to the ne- 
although coaches %\crc not in common use ccssity for the usage and enjoyment bav- 
till after the reign of Elizabeth, 3 cl a been uninterrupted, sea henest v. Bisson, 
right of way might extend to them under Knapp’s i|||» 60. It must have been pos- 

a lost grant of w'ay for ** all carriages, sessio longa coniinua el paci/ica, nec sit legi- 
&i.c.” See also Ld. Kensington v. Pugh, 1 lima interruptio," Id. ibid, 

Voung, 125; and 2 6c 3 VV. 4, c. lUO. (a) 1 'J\ U. 667 ; 1 Bar. 6c Cres. 223. 

<^0 32 Hen. 8, c. 2 ; but see excep- 
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ancient agreement or grant, or by showing how the right had 
actually commenced, and that under circumstances which nega- 
tived any permanent right ; and to remedy which the recent 
most important act, 2 & o W. 4, c. 71, was passed, entitled, 

An Act for shortening the Time of Prescription in certain 
cases,’* and wdiich recites, whereas the expression, time imme- 
morial,” or time wliereof the memory of man runneth not to 
the contrary,” is noiv hy the law of England, in many cases, 
considered to include and doaiotc the whole period of time 
from the reign of King Richard the First; whereby the title to 
matters, that have been long enjoyed, is sometimes defeated /n/ 
showing the commencement of such enjoyment, wiiieh is in many 
cases productive of inconvenience and injustice ; (/;) and then 
cnac'ts, that claims by custom, prescription, or grant, to a right 
of common or other jnofit or benefit, to be taken and enjoyed 
from or upon any land of the khigs, or upon any ecclesiastical 
or lay person, or body corporate, (except as therein excepted, 
and tithes, rent, and services,) shall not be defeated after thirty 
years' enjoyment by actual proof of the commencement, but 
provides, that nevertheless such claim may he defeated in any 
other ivay by which the same was, at the time if passing the 
act, liable to be defeatedAc) Rut that after years' enjoy- 
ment of such a right it should be absolute, unless had by con- 
sent or agreement, expressly^ made or given for tliat purpose by 
deed or ieritmg.{d) There is then a similar enactment, as to 
any ivay or other easement or watercourse, or to the use of any 
water (c) uninterruptedly enjoyed for tivcufy years, subject 
nevertheless to be defeated as aforesaid ; and a claim to the 
use of light, unintemiptedl}^ enjoyed for in enty yeoYs, is inde- 
feasible, unless shown to have ])een under a consent by deed or 
writing ;(./ ) and it is provided, tliat no interruption shall pre- 
judice unless submitted to fora year. And then follow regula- 
tions with respect to the form of pleading, authorizing the mere 
statement of the long continued enjoyment without pleading in a 
qne estate, as was before essential, with exceptions as to infants 
and other persons, and enjoyments under tenants for life.(g') It 

will be observed that the principal objects of this act w ere tw^o, 

_ • _ 

Tlic ancient rule was »iot objection- (c) Semhte, tlicrefore, that proof of 

able in its commeiiccment, see 2 Bla, C. unitif of seisin nii^lit still defeat a claim 

31, note (m). It will be observed from of cuminon or proiit a prendre. 
the words in italic lluit the act only ex- <//) 2 & 3 W. 4, c.71, s. 3. 

tends to that particular mode iii which a (c) SemhlCf this does not extend to a 

prescriptive right might be def^Ated, and right of /is/riatf. 
that the act does not extend to oilier ( /’) 2 &i 3 W. 4, c, 71, s. 2, 3. 

cases, such as extinguishment by unity of (^) Id. s. 4 to 8. 

seisin, &c. 
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CHAP. IV. first, to prevent a claim by custom or prescription from being 
defeated by proof that it originated within the ancient time 
PnopEUTv . of legal memory ; and secondly, to simplify the course of 
pleading; l^pt that it expressly reserves other objections to sucli 
claims, such as exlingaishment by unity of seisin ; and therefore it 
Mull be found that much of the ancient law still remains unaf- 
fected. The act affects the king, ecclesiastical persons, and 
corporations as well as lay j)ersons, so that now an incorporeal 
riglii may exist after twenty years’ possession against the king 
or the successor of a rector or other ecclesiastical person ;(//) 
and consecjuently it is still advisable in conveyances to intro- 
duce fresh words of grant of common or way, &c. so as to 
provide for or prevent the consecjuences of any such extin- 
guislim(mt.(/’) There is an enactment upon the same priiYciplc 
as to modusses and exemptions from tithes, (/) 

by I'ourthly, '^I’itle by /i'n/cvVwrc we have seen is the fourth sub- 

division of title by purchase, and was again sub-divided by Black- 
stone into forfentnres — 1st. By crim(^s and misdemeanors; 2dly, 
By alienation contrary to law and disclaimer; odlyy By laj)se t)r 
non-presentation to a. benefice in due time ; dtlily, By simony ; 
5thly, By non-performance of conditions; titldy, By waste ; 
7thly, By breach of copyhold customs; and 8thly, By bank- 
ruptcy;!///) to which may be added other means of total or 
partial forfeiture, or loss of an estate ; 9thly, By insolvency ; 
and lOthly, By jndgmeiit and elcgit, or extent, &e. 

1. Forfeiture for crimes and misdemeanors are for treason, 
felony, mis])risi()n of treason, pVemunire, &c.(//) We have seen 
that the 51 Cieo. e. 115, prevents any attainder, except for 
liigli-treason or murder, or for abetting the same, from dis- 
inheriting any heir, or j)rejiidiciiig the claim of dower, or the 
right of any oilier person than the oflende]*; and the forfeiture 
is only for the life of the ofleiuler ; and even to that extent 
there should be an oflice found, (a) 


(//) e W. 1, c. 71, s. I, i? ; but sec 
S.7 Ik H; 4 B. Aid. 

(/ ) Ante, 1.5b. 1.57, as to appartt uajicrs 
and as to rights (d couiiikme In a rc- 
CfMit case, K. B. Hil. 4'. it was 

held that iliough the eonvevHnce piofessed 
to pass ail ways ap|)iirteiianl or beLon<*iiig 
to the principal im‘ssua‘::;e, yet that unit y 
of previous s<*isiii de.stroyed the cluiiiied 
way, because the word helougitig was onl^' 
synonymous to appertaining ; not like 


tin* words, ail ways therewith it^ed, &c. 

) 2 ki A W. 4, c. 100 fand J Young, 

(/) Sec division, aatc/i? 9, and hi general 
2 Bla. C. 267 to 2ii7, 

(in) 2 -Bla. C. chap, xviii. 

(ii) See in general 1 Chitty^s Grim. L. 
727 to 737 ; Burn’s J., Forfeiture; ante, 
27 as, to escheat, 

(a) 5 Bar. & Gres. 587, 
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2. Forfeiture may also be by conveying to an aliens wlip may 
take but cannot hold, and upon office found the king is en- 
titled ill case of freehold tenure. 

3. Alicnatioris by a imrllcular ienani for a ti^e, or in u. 
manner inconsistent with the nature of his cjualified inter(‘st or 
estate, is a ground of forfeiture, and entitles the jierson next in 
remainder or reversion to enter and enjoy the estate ; as if a 
tenant for liis own life alien liy feoffinent, or line, or recovery, 
for the life of anotlier, or in tall, or in fee, these being estates 
wliich (nther must or may last longer than his own, and the 
creating tliem is not only beyond his power, but inconsistent 
with the nature of his interest, and a fraudulent attempt to 
prejudice those in remainder or rev(n\sion, and cons(‘(|uciitly are 
forfeitures of his own particular estate. (//). Uiit we have seen 
that some eonvc^yances are termed innoccnl, and donut occasion 
a forfeiture ; [r] and that a lease and release, or bargain and sale, 
hy a tenant for life, though y>ro/c\v.y/‘//^g' to pass the lee, are of 
this nature, hecansc no estate passes by those modes of con- 
veyance otlier tlian what might legally pass.(.v) So a line of an 

tenant for life will not work a forfeiture*. (/) So the 
alienation in fee hy dcu dhy tc*ii;nu lor life of any tiling wliicli 
11' ill grant, as an advowson, common, ^c. does not amount to 
a forfeiture ; (//) tlioiigh a fine in fee of such an estate would be a. 
forfeiture, {u) But the forfeiture by sucli imjiroper conveyanees 
will not ])rejudice leases, ^c. by him ])reviously grantc‘d.(i) 
JJhclnhncr is a denial by a tenant of his landlord's title eitlier 
by refusing to ]>ay rent, or by setting up a title in himself or a 
third person, and this is a distinct ground of forfeitnic of the 
lease, or other tenancy, ( y) whether of land or tithe; {z) but a 
denial, as an oiler to pay rent, if the claimant by deriv- 
ative title will addnc^c reasonable evidence of his right, will- not 
necessarily amount to a discla.mer. (a) ^ 


4. Forfeiture by applies only to a(lv()ws(ms, and the ex- 
ercise of the right of presenting an ecclesiastical person to a 
vacant church and its incidents, and which presentment must: 


(p) t’o. Ijit. b ; A Co. ; as to 
copyhobg see 1 IMod. 17 ; Ali. 14. 

( 7 ) Antf', "240,^5^44; Co. Lil-'iol ; 1 (3o. 
14, b; and see reasons, 131a. (’. 274, 
27o; and see as to these forfeitures, 
1 Saund. R. .‘>19, b, &lc, 

(r) Ante, 243, 244. 

(.s) Ibid. 

(0 1 Preston Convey. 202 . 

(w) Co. Lit. 251, f. 

(.r) Id. 233. 


( ly) l.»uL N. P. 95; when a qiudilied 
denial will not t>j)erate as a disclaiiuer, ‘-ve 
Peake’s R. 19(i; Atlanis’s Fject. 12 1 , 
12 :); 2 BIa.(.:. 275. 

(z) 1 Prod. I'v IViiijj;. 4. 

(«) Peake’.s R. 196 ; any more than a 
similar answer would ix'cessarily import 
a conversion in trover, 5 13. Aid. 247 ; 
3 Caiiipb. 215 ; 2 Hulstr. 312 ; 2 lios. & 
Pul. 4G4 j 5 Moore, 259; 1 Ksp* it. 03. 
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be made within six calendar months, to prevent the suspension 
of religious worship in the parish, or the right will, in most 
cases, be forfeited for that turn, an<J^ until another fresh va- 
cancy. {ij) 

5. The oflence of simotii/ is defined and punished as a dis- 
tinct act of forfeiture by the 31 Eliz. c. 0, s.1>. {c) 

t 

6. lu)7ifeii ttres hy hrcacheff (tj ^cov^aanls in leases and other 
deeds are by far the most frequent sub jects of litigation, (d) and 
to take advantage thereof it Ls not essential that th6 party should 
have any reversion, (e) But the proviso operates only during 
the term. ( /’) We may here observe in general that the 
breach complained of must come within the vena/ letter of the 
covenant, or the lease will not be forfeited ; (g) and though 
courts have formerly and not ‘merely inclined a construction 
against forfeiture ; (/?) but of late a more correct rule has been 
observed, and covenants as well as clauses of re-entry are to be 
fairly construed and given effect to according to the words and 
apparent intention of the parties, precisely in the same manner 
that all other contracts ought to be construed at law, leaving 
the party whose lease may be thereby forfeited to seek any 
equitable relief to which he may be entitled in a Court of 
Equity. (/) 

Waivers of forfeitures may be cither by express declaration, or 
by act inconsistent with tile supposition of a forfeiture, and, in ef- 
fect, admitting a ( oaiinuhtg iommey, as acceptance of rent that has 
accrued due since the act of forfeiture, or encouraging the tenant 
to'make subsequent improvements ; and these are to be liberally 


(/;) ^ Kla. R. 27 G ; Mirchouse on Ad- 
vowsoiis, 162 ; 44 tico. 3, c. 43. 

(f) See; anil' 164, and in gtuicral 2 
131a. C. 279, and notes ; Fox v. Bishop of 
Chester, 2 13ar. Cres, GGb ; Andd. 268; 2 
)3ia. R. IO.S‘2; 2 I3ro. Pari. Cas. 811 ; ,5 
B. & Aid. ; 4 M, & S. 66 ; 1 East, 
391; 6 Taunt. 333, and notes; 2 Bla. 
Com. 279, 280; 8 B. Sx Cres. 2d. ' 

(d) See in general the cases abl 3 r col- 
lected and observed upon in Adams on 
Ejectment, 3d cd. 73, 158 to 174, as to 
for/eiture for non-payment of rent, and 
175 to 198, as to forfeiture hy other 
breaches of covenant. 

(c) Doe V. Bateman, 2 B, & Aid. 168. 

If) 2 Wils. 127. 

(g) Adams’s Ejectment, 176 ; 3 Bar. & 
Adoi. 299, S. P. ; as to the modes of com- 
pleting and taking advantage of forfeiture 


for non-pa vment of rent, sec chap. v. post. 

(/O 2 Term U. 739, 744 ; and see Co. 
Lit. 201, b., 202, a; 7 Co. 28; and 1 
Saun I. 287, in nott^s, wliere it is said that 
iht lato leans against forfeiture. 

(i) Lord Tcnlcrden uniformly observed 
to juries, in actions of ejectment for forfei- 
ture, “ tliat they were not to indulge uny 
prejudice against the action on the ground 
of forfeiture being supposeti odious, but 
merely to consider whether, upon the evi- 
dence, there had been a substantial breach 
of covenant.” And see 4 M. & S. 265, and 
cases cited 3 B & Adolp.301 . As it is not 
always for |,bc benefit of a landlord that a 
forfeiture should bej^iken advantage of and 
a lease tifeated as forfeited, a Court of 
Equity will sometimes restrain an action 
of ejectment for a forfeiture of a lease of 
a liinatiFs estate, 1 Turn. R. 34. 
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thougk not indiscriminately given efFeot to. {k) So, if the lessor 
by his conduct mislead the tenant, and himself insure lA his own 
name, instead of the tenant, he may be precluded from taking 
advantage of the forfeiture. (/) So a distress for rent that ac- 
crued due after the forfeiture waives it, (m) but not% distress for 
rent antecedently due and distrained for within six months after 
the forfeiture. (//) And where a lease contained a clause of re- 
entry in case the rent should be in arrear twenty-one days after 
notice, and there should be no sufficient distress, it was lield, 
that the landlord having dfkra*ined within the twenty-one days, 
though he continued in possession afterwards, did not waive 
his right of re-entry ; (o) and where a lease contained a general 
covenant to repair, and also a covenant to repair upon three 
moitths’ notice, it was held, that the landlord, by a notice to re- 
pair y or/// had not waived his right of re-entry for the 
breach of the general covenaijt, (;>) though, in a subsequent 
case, where the notice was to repair within three moNtlis, it was 
held, that the giving it suspended the right to take advantage 
of the breach of the general covenant until the expiration of 
that time, {(j) To render the waiver effectual, it must be shown 
that the landlord well knew of the act of forfeiture at the time 
of the supposed act of waiver, for otherwise the supposed waiver 
will not have that effect ;(/*) and a complete waiver Mull not 
affect the right to treat a suhRequent breach of a continuing 
covenant, as to keep in repair, reside on the demised premises, 
insure, &c., as a fresh ground of forfeiture ; (s) and a mere 
knowledge of a cause of forfeiture, Muthout immediately pro- 
ceeding, nor mere passive suspension of pi^oceedings without 
receipt of rent, or encouraging or knowingly permitting the 
tenant to make improvements, will not constitute any waiver. (/) 
It has been laid doM n that even in leases for years there is a 
disti»ction as to the effect of a waiver when the clause*of ’for- 
feiture is that the lease shall be wholly null and void to all in- 
tents and purposes, and when it is merely that it shall be lawful 
for the lessor to enter, &c., and that, in the former case, no ac- 
ceptance of rent or other waiver will set up such lease, but at 
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(k) See cas?8 collected in Adams’s Eject- 
ment, Sd edition, 192 to 197 ; but semble, 
that the Nisi Prius decision in 2 Car. &c 
P. 348 ; that a notice to quit is a waiver, 
is not lavg* Adams, 192, note (d). 

(0 Doe V. Ekins, 1 Ry. & IVf.’ 29. 

(m) 3 Coke, 64, b. ’ 

(n) I Hen. Bla, 5. 

(o) 1 Stark. 11. 411. 

(p) 2 Campb. 520. 

VOL. I. 


(7) 4 Bar. &c Cres. 606. 

(r) Knowledge of the forfeiture in every 
question of waiver is a material and issua- 
ble fact, 3 Coke, 64, b j 2 T, R. 425, 
430. 

(s) 3 Taunt. 78 ; Doe v. Bbss, 4 Taunt, 
735 ; Doe v. Woodbridge, 9 Bar, &. Cres. 
376 j Doe V, Bank, 4 Bar. & Aid. 401. 

(t) Doe V. Allen, 3 Taunt. 79. 


U 
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most constitute a new tenancy from year to year ; (w) but that, 
in the*Ialler, a waiver would set up the lease, (a) But this dis- 
tinction only applies to the breach of a condttip7i, and not to a 
breach of covenant^ for, in the latter case, whatever may be the 
terms of the clause of forfeiture, and whether it be in a lease for 
years or for lives, the act of the lessor may waive the forfeiture, 
and confirm the lease. {§) 

Ip all cases, although the lease declare,^ in express terms, 
that it shall be null and void, it is oply in the option of the land- 
lord, and not of the les<^ee or his sarcti/, to take advantage of his 
own tortious act of forfeiture, (z) 

C^^urts of Equity always relieved against forfeitures for non- 
payment of rent ; {a) though now, when a landlord proceeds in 
ejectment under the statute 4* Geo. c. 28, s. 2, in case of rent 
in arrear, and no suflicient distress, and not at common law, a 
Court of Equity can only relieve within six calendar months after 
execution has been executed. . But Courts of Equity will not re- 
lieve against a forfeiture for not insuring, (b) nor in any case 
where the forfeiture has been incurred by a breach of covenant 
sounding wholly in damages, and where the parties cannot be 
placed in statu quo, (c) as the breach of a covenant to repair ge- 
nerally ; (^/) and although in one case of the breach of a cove- 
nant to expend a fixed sum in repairing the demised premises, 
Lord Chancellor Erskine relieved against the forfeiture ; (e) in 
a subsequent case that decision was treated as going to the ut- 
most verge, if not bcyonci, the limited jurisdiction of the court. 
And no relief will be afforded against a forfeiture by breach of 
a covenant not to assign. {/) 

7. IfasU is another ground of forfeiture, though now but 
seldom proceeded for as such, but rather by action qn the case 
for damages, or as a breach of express covenant, {g) 8thly, 
Forfeitures also affect copyhold estates by breach of the custofns of 
the nu^or. {h) The cutting timber trees for sale, or otherwise 


(w') 1 Sciiindr R. i?87, c, d, in notes of 
Mr. Serjeant Willianjs ; and Goodriuhi v. 
iJeu'd, (’owp. 804 ; Adams's Eject, od 
edition, 197. 

(x) Id. il)id. 

( i/) 6 liar. & Cres. .519 ; 4 Bar. & Aid. 
401 ; Reid v, Farr, 6 M. 6c S. 121; 1 
Suund. 11. 207, a. 

(s) 4 Bar. & Aid, 401 ; Reed y. Farr, 
1 Sannd. B. 2b7, d, note 

(rt) U) Ves. 67 ; 3 Ves. Bcaines, SO; 
see cases Couiyn, Landlonl and Tenant, 
193 ; Chit. Kq. .Uiji. (.’ovcnani VTll. 

• {^h) 2 Mcriv, 45‘.> ; 2 Price's U. 206, n., 


212 . 

(c) Coinyn’s Landlord and Tenant, 493 ; 
Bracehridirp v. Rackleij, 2 Price's R. 200. 

(t/) 16 Ves. 402; lb VeV. .56; 19 Ves. 
141 ; 2 Price, 209 ; when otherwise, 2 
Meriv. 6.5. 

(c) 12 Vea. 282 j 9 Mod. 91 ; but see 
19 Ves. IM. 

( /* ) 1 8 Ves, ,56. 

(g) What is wgSIte, and what are the 
remedies, will be presently considered ; 
and see 2 Bht C. 281. 

234, 23.5; 2Bla. C. 284; 2 
Watkins Copyhold, Index, Forfeiture, 
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than for repairs, is an act of this nature, (i) 9th1y, Bankruptcy 
has been treated as a title by forfeiture by Blackstone ; {k) 
the G Geo. 4, c>^lG, s. GG, G7, 73, takes from the bankrupt all 
his estate reaL and chattels real, and dbpyhold estate, for the 
benefit of his creditors, with the exception of the right of pre- 
senting to a church vacancy. (/) And lOthly, The Insolvent 
Act contains similar provisions with respect to persons dis- 
charged under that act. (?«) 

• “■ 

5thly. lltlc Inj Alienation arises from the transfer by one 
party to another, by mutual consent of both, an^l is effected 
either, by written feoffment or Deed; secondly^ by matter 
of Record, as by private acts of parliament, the king’s grants, 
fine's, and common rccoyeries ; thirdly, by Special Custom, as 
incase of copyhold, by surrender, presentment, and admittance; 
and fourthlif, by Devise. It Will be found that some of these 
ai’e only used to convey real property corporeal, whilst others, 
such as grants, ^c., are most commonly proper in passing f/i- 
corporcal rights. 

First. Title by deeds are termed the common assurances of the 
w'hereby it is said (o) (with what truth others will deter- 
mine) every man’s estate is assured to him, and all conlrox>erstes, 
doubts and difficulties are cither prerented or removed.ip) These 
deeds and instruments operate either as conveyances, or as 
charges. Deeds of conveyance tiro,J!rst, at common law, and 
include feoffments, gifts, grants, leases, exchanges, partitions, 
releases, confiniiations, surrenders, assignments, and defea- 
zances ; secondli/, deeds of conveyance are under the statute of 
uses, as covenants to stand seised to uses, bargains and sale, 
lease aiubrelease, deeds to lead or declare uses, and deeds of 
appointment and revocation ; and thirdly, deeds and instru- 
ineiits wliicli do not convet/, but only charge or discharge lands, 
are obligations, recognizances, and defeazances. (7) 

There are, however, some other bargains and instruments 
applicable to real property, which here require to be no’ticed, 
such as licenses to use or have an eatsement over land; awards, 
whether Jiy agreement or under inclosure acts, as far as they 


(0 AntCf 234. 

(h) 2 Hla, C. 286. 

(/) Ante, 236, note (s). 

(»n) 7 Geo. 4, c. bf. 

(n) See division, ante, 279. 

(o) Sec division, ante, 279 ; and see 
the various titles by alienation rnuineraled 
and considered, 2 'riio. Co. Lit. 223 j 2 


Bla. C. 287 to 294. 

{p) ^Tho. Co. Lit., 223, note G. ; 2 
Bla. C. 294. ConsidcriiJg the numefous 
litigations upon the construction of title* 
deeds, it might be siipposed that this de- 
hiiition were given ironically. 

((/) See divisiof), 2 Bla. C. .310. 

u 2 
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CHAP. IV. affect the title to real property; legal and equitable mortgages: 

conveyances^ charges upon corporeal or incorporeal 
PaoptiiTY. real property, acquired by judgment and eleg^y or extent ; or 
by statute staple, or iBwerchant, which Blackstotie considers as 
estates upon condition. Jointures and deeds of settlement 
also are instruments materially affecting the interest in land 
and other corpore^^l and*‘also incorporeal property. 

It is proposed to notice each of these several titles and in- 
struments in proportion to their practical nnportance, much as 
when we considered the means of acquiring a title to 
property, (r) But first we will consider the effect of the sta- 
tute gainst frauds upon agreements and title-deeds ; secondly^ 
the conduct to be pursued by a vendor or purchaser, antecedent 
to the formal conveyance; and thirdly ^\\\o general rules influ- 
encing the choice of the proper conveyance, whether of a legal 
or equitable interest. 

First, How the At common law a verbal feoffment or contract, followed by 
fruudl*! 29 *Car. ^niediate liyery of seisin, was et j)erf act ^conveyance of an estate 
sz, c.r>, s. 1 to in fee simple, whereof the party conveying was seised in fee 
raenis simple, and whatever passeth by livery of seisin, either in deed 

parol contracts or law, might pass without deed, (.v) But the statute against 
relating to an ^ ^ ^ ^ ^ ^ ® ^ 

interest in land, frauds put au eila to all verbal agreements and conveyances of 

, real property, and even of chattels real, by enacting, for pre- 
vention of many fraudulent practices, which are commonly en- 
deavoured to be upheld by perjury and subornation of perjury, 
that all leases, estates, interests of freehold, or terms of years, or 
any uncertain interest of, in, to, or out of any messuages, manors, 
lands, tenements, or hereditaments, made or created by livery 
and seisin only, or by parol, and not put in writing and signed 
by the partilfs so making or creating the same, or their agents 
thereunto lawfully authorized by writing, shall have the force 
and leases or estates only at will, (() and shall not, 

either in law or equity, be deemed or taken to have any other 
or greater force or effect ; any consideration for making any 
such parol leases or estates to the contrary notwithstanding. 

Section 2, Except, nevertheless, all leases not exceeding the 
term of three years from theinaking thereof^ (z/) whereupon the 


(j) Ante, 102 to 112, 

(s) 4 Cruise Dig. 10, 11 j 1 Tbo. Co. 
Lit. 20.5, 224, note A. 

(t) I'he construction of these words, at 
will, is, that a parol lease for more than 
three ^ears is not void, but creates a te- 
nancy from year to year. 8 T, K. a ; 8 


East, 165. 

(Tt) And not from a future day, iLd. 
Kay in. 736 ; but a prospective lease to 
eoinmeiice at^ future day, and not to ex- 
tend beyond 3 years is valid, 1 Stra. 651 j 
Bui. N. P. 173; Holt’s C.N. P. 47. 
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rent reserved to the landlord during such term shall amount 
unto two third parts at the least of. the full improved value of 
the thing demised. 

Section 3. And moreover, that nolfeases, estates, or inte^ 
rents, either of freehold or terms of years, or any uncertain 
interests, (j?) (not being copyhold or customary interest,) of, in, 
to, or out of any messuages, manors, lands, tenements, or here- 
ditaments, be assigned, granted or surrendered, unless it be by 
deed or note in writing, signed.by the party so assigning, grant- 
ing, or surrendering the same, or their agents thereunto law- 
fully authorized hj/ writing, or by^^act and operation of law. (.r) 

I'hc 4th Section enacts, That no action shall be brought 
upon any eow/rac/ (c) or sale of lands, tenements or heredita- 
mcrlTs, (o) or any interest in or concerning them, unless the 
agreement upon which sucli action shall he brought, or some 
memorandum or note thereof, '•shall be in writing, and signed 
by the party so charged therewith, or s6me other person there- 
unto by him lawfully authorized.” 

I'pon concluding any agreement either to sell or demise, or 
otherwise relating to real property, corporeal or incorporeal, it 
is always expedient immediately to have reduced into writing, 
and signed by each party, the heads of the bargain agreed 
upon, specifying all particular stipulations as to price and time 
of payment of rent, &c., and tlio substance of the bargain, 
and then concluding with the stipulations that all usual and 
proper covenants and provisions shall be inserted in the ulti- 
mate and linal conveyance, lease or deed, and then taking care 
that such preliminary agreement be duly signed by each party, 
or by his agent lawfully authorized in writing, so as to prevent the 


(a) Uncertain Interest, A parol align- 
ment of a parol demise from year to year 
is void, 1 Camp. 318 j nor is a parol li- 
cense to quit, a sufficient surrender of such 
a tenancy, although the tenant (juit ac- 
cordingly, 2 Camp.103; nor if the landlord 
endeavour to re-let, as by ])Utting up a bill, 
any discharge of the tenant:;* 3 Esp.R. 
225 ; 2 Stark.^Ev. 590 ; and the giving an 
insufficient notice to quit is not a surrender 
or deleriniuation of the tenancy, though it 
he accepted, 4 U. tk Cres. 922. 

( 2 ) The word *' or” is in the statute, sed 
fiuiere if it should not be “e/ ” or **for.’* 
(ft) See the doctrine of .sj)ccihc perform- 
ance of parol agreements' onr, the ground 
of part performance, and of equitahie morl- 
guges, which seem in contravention of 
this rule, as it is easy to swear to a ver- 


bal agrcttiiiont (o deposit the deeds and 
charge (he e.stale, 1 Mad, f’h. 5|!?, 5S8 ; 4* 
Mad. Rep. 249 ; 1 Bro. C. C. 269 ; 31 
Vcs. 403 ; 12 Vcs. 197 ; 5 Esp. R. 3 05 ; 3 
Esp.R. 303; 3 Young & J. 150, post. 
The words in this section ** lands, lene- 
luentsior hereditaments,” arc construed to 
have been used to denote a fee simple, 
and %c others to denote a chattel interest, 
5 Bar. & Cres. 839. Thus an agreement 
to occupy lodgings at a yearly' rent, at a 
future day, and possession not being taken, 
is an agreement within this section, and 
should be in writing, 3 .Starlc. K. 12, As 
to growing crops, if the ci op be of such a 
nature as would ctmstitule emblements, tlie 
sale of it would not be of ai» interest in 
lands, but a .sale of goods, undei 37 sect< 

9 Bar. and Cres. 577. s. 

■4 
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statute of frauds from im{>eding either the specific performance, 
or action, or successfully defending an action for breach of the 
contract, {bj Every experienced person knows thaj vendors and 
lesso^, anit purchascr#and les^es, after having secured their 
pbject of selling, buying, letting, or hiring, are too frequently 
disposed to think that they have agreed to sell or let on too 
moderate terms, or that*they have agreed^ to purchase or rent 
at^too high a price or j*ent,‘and unless they be bound down 
by a written or .j^jgned contract,, they a|jp apt to attempt to 
vary, if not to get rid of the |effms : therefore every solicitor 
is blameable, if he do not, impedilitcly |ie has been consulted 
and has settled the terms, take care |o obtain a full and ex- 
plicit signed agijeenSent ; and parties themselves would act 
prudently, when ibout to enter ijjio anf bargain of this naHire, 
taobtain from their solicitors, and well consider what will be 
a judicious ready prepared agreement for sale or lease, con- 
taining at least all usual and proper terms, and capable of 
being easily altered, according to the final agreement of the 
parties, so as instantly to be signed before they separate. 
And as agreements to convey or thougli under seal, 

do not r€([uire an ad valorem staiiq), a 115 shillings stamp would 
suffice, (c) It will be advisable that such preliminary agree- 
ment should b#^ under seal, so as to bind heirs as well at law 
as in equity. (c/) 

The terms of the preliminary agreement will necessarily vary 
according to the nature of the property, and the intended agree- 
ment in each particular case. 'Tim -price or fimount of the 
purchase n^ey or rent should be expressly fixed, for a Court 
of Equity will not enforce an agreement to pay a sum to be 
fixed by arlbitrution or by surveyors, (c) and it may be legally 
stipulated without constituting usury, that if the purchase 
money be not paid on the precise day, it shall bear more than 
5/. per cent, interest, (jf) The precautionary stipulations and 


(h) As* to tlic necessity for nil stipu* 
lations being inserted, see 118. 

Sometimes suliciturs will attempt to excuse 
themselves for the omission to huve^l re- 
gular preliminary agreement, by insisting 
that frequently, by requiring such a pre- 
liminary formal contract in writing, par- 
ties fly off from their bargain, and that 
therefore they think it better to wait un- 
til they have executed or accepted a con- 
veyance or a lease. But this conduct is 
frequently very prejudicial to their clients, 
and they might be sued for negligence, 
th% same as an auctioneer for n|glccting 


to take a deposit. 

(c) (i Bai^& Cres. 606. 

(d) 9 Mclll. 106. A covenant under 
seal for oneself and heirs* to surrender 
copyhold, bind^ the heir, and equity will 
direct him to surrender, 2 Freem. 1*09. 

(e) 2 .‘?im. & Slu. 130, 418, 42.S ; 14 
Ves. 400. Per Vice Chancellor, “ It is 
quite settled that this Court will not en- 
tertain a hill for specific performance of 
an agrcemei#to refer to arbitration.’* 

(/) 7 B. & Cres. 453, I Man. & II. 
143, S. C. 
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measures on the parts of vendors and purchasers, are ^lerspi- 
cuously stated in one of the ablest modern publications, and -J o Heal 
which should be read by every person about to sell^or purchase 
an estate. (^) Some other pr#^auti^nsilWill be coHl^ctec^ ff om 
the following observations. 

An intended vendor should, before he publishes his intention Secondly. Con- 
to sell, have a perfect abstract of his title prepared and carefully JutHlaser' 
examined with the deeds in his possession, and in which all the % fon formal 
facts, such as marri^mes, birtlvs and deaths, <jjj)nnected with his 1,7 
estate, should be faithfully stalted* and he should be well assured taking 

of his ability to produ^ alf^documents, and verify all facts so o!,.* 
stated; and he should then obtain the opinion of an experienced »m>nt 

conveyancer upon the sulhciency ol his "title, and upon the and conditions 
exjJCdiency of delivering a corresponding ahitract, or omitting 
any, and what part, and also upon the necessity of providing purc iiasc. 
in the particulars and coriditiofls of sale against the production 
or proof of any deed, or other fact, sO as to compel any pur- 
chaser to accept a conveyance Muthout the same. (//) A vendor 
should not advertise, dr at least deliver particulars of sale, till 
he is already prepared to deliver such an abstract; lor if after 
delivery of an abstract, the vendor should have to answer and 
remove objections reasonably fnade to the title as disclosed 
thereby, not only much delay may ensue, but he will have to 
pay the intervening costs, although he may ultimately succeed 
in compelling a specific performance. (/*) 

Supposing that it has been asceWiined that the intended 
vendor can make a good title, then, and not before, should the 
estate be advertised iov sale. 

With respect to the advertisement, and particulars with con- Advertisement 
ditions of sale, it has been judiciously advised not^to leave the 
description of the property to be sold to an auctioneer, who is 
generally too apt to indulge in luxuriant and sometimes erro- 
neous description. (A:) If there be any material misrepresenta- 
tion it may avoid the contract, or at least entitle the purchaser to 
compensation and reduction from the agreed price, (/) and terms 
in an advertisement will sometimes b^? equal to a contract ; (/r/) we 
have seen the cons^uences of a material mistatement in the 
quantity of the laiid.(/«) The conditions must explicitly state 
all the qualifications of the purchaser’s right to require docu- 
ments, pi'oof, &;c. for in general, especially in sales by auction, 

ig) Sugd. V. & P. Inti^’duction, and (^) Sngd. V. & P. 8th ed. 12; and In- 
see ante, 118, and see post, chap. v. troduction, per tot. and 28:3 to 294. 

(^) See some suggestions, Sugd. V. & (/) Id. ibid., atid see 1 Kuss. 6c M. 128. 

P. 8tb cd. 12 ; 1 Jac. 6c W. 623. (m)^Knapp’s Ileji. 344. ^ 

(0 1 Jac. 6c W. 623, 624. (w> 180, 181. 
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such conditions form the" basis and terms of the contract, be- 
cause it is usual for the purchaser merely to sign a short 
memorandu&i at the foot of the conditions, agreeing to purchase 
on th|pse teHns, and th#ife ^ not time to prepare a more explicit 
agreement, as in the case of private sales. ^ 

4 If it be apprehended that there will be the least difficulty in 
establishing any particular part or parts of the title, the right 
^to require proof thereof should be expressly provided against 
either in the collections, or by a more forp^al agreement, to be 
signed by the purchaser, so t|iat he may, by his own express 
contract, be precluded from TequSrlng production or verifi- 
cation of documents or other facts, whie^h the vendor thinks he 
will not be able readily to produce or establish, (o) It 'would be 
as well also to stipulate that the expense of tracing and vesVing 
in any legal representative any outstanding term, if required, 
shall be at the expense of the purchaser, and not excuse any 
delay in paying the purchase money, for without such stipula- 
tions no ymrehaser is bound to accept a title, unless he gets 
either the title deeds themselves, or documents or covenants 
which would entitle and enable him to enforce the production 
of such deed;(o) and if a vendor retain the title deeds and 
covenant for fiirther assurance, the purchaser may, under that 
Covenant, compel him to enter into a covenant for the produc- 
tion of the deeds ;(/?) and if there be no stipulation providing 
for accident, a purchaser is not bound to accept the title when 
the title deeds have been destroyed by fire, although after they 
had been examined with the abstract, (y) And if the title 
deeds relate to other estates, it should be expressly provided 
that the venTjpr shall only give copies, at the expense of the 
purchaser, and shall not be required to produce the originals, 
except in certain specified -events, for an express or implied 
general covenant to produce deeds runs with the land, for the 
benefit of sub-purchasers, though not for the benefit of ven- 
dors. (r) And the non-performance ipf it, when unqualified, 
might subject the vendor and his heir, or assignee of his retained 
land, to successive litigation. 

It should be further stipulated, whether not upon any and 
what terms the purchasers shall be forthwith at liberty to take 
possession before completion of the purchase, without preju- 


(fl) Barclay v. Ramc, 1 Sim. & Stu. 
464, 465 ; 1 Juc. & W. 263, 623. 

(p) 2 Sim. & Stu. 533. 

(9) 4 Russ. R. 1. And yet if a house 
purciijised in fee be burnt after the sale, 


the purchaser must bear the Joss. Sugd. 
Y. & P. 255 should, therefore, insure 
immediately after the agreement of pur- 
chase lias been higned, 

(r) 1 Sim. & situ. 449. 
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dice and without precluding him from' afterwards objecting to 
the title ; (s) also providing that no trees or underwoods shall 
he cut, nor waste, or any alteration of the preifhises made 
before the purchase has been completed ;‘*'and that, the event 
of the purchasq not being completed, possession shall be re- 
stored, and certain mesne profits or stipulated damages, pro- ^ 
portioned to the time of occupying, be paid or allowed to the 
vendor, and on the other hand, the interest on the deposit and 
purchase money, kept unproductive, shall bp allowed to the 
purchaser, ■ 

It should further be §tipuMted whether precise performance 
on each side on the apppinted day for completion shall be per- 
emptorily insisted upon ; {t) and it is even I&gal to stipulate that 
moriTihan 5 per cent, interest shall be paid itif case of delay in 
paying the purchase money ; (//) and it should be stipulated 
how the house or land or business or farming shall be managed, 
as well before that time, and at whose e^epense, and what com- 
pensation shall be made by the party who should not complete 
the contract, (x) If there be a sale of several lots, it may be 
advisable to stipulate that a^defect in the title of one oi* more, 
where several lots are purchased by the same party, shall not 
affect the contract of purchase as to the otliers ; (y) and there 
may be an apportionment of rent in such case. (:?) It is also usual 
to provide that misdescriptions, if any, of a specified or other 
trifling nature, shall at most entitle the purchaser to moderate 
deduction, and not invalidate the sile. An agreement for a 
sale, though not under seal, passes no legaf interest, but only 
entitles a party to call for performance of that agreement in a 
Court of Equity. 

A purchaser who has property in the funds, or any other 
property which the vendor may be willing to take in exchange, 
or as a mode of paying the purchase money, should stipulate for 
that mode of paying, by which he woufd avoid the necessity for 
paying the ad valorem dufy.(«) He should also stipulate in the 
agreement what covenants shall be introduced, if he resolve lo 


(«) 3 Ru^. 11. 17 1 . Without such a 
stipulntioii or understanding, the taking 
possession might be treated as a waiver of 
a strict tille, Sugd. V. & P. 16, 107, 233. 

(0 Ante, 120. 

00 7 B. & Cres. 453 j 1 Man. & Ilvl. 
1-13, S. C. 

(.t) 1 Sim. & S. 122 j 393. 

(ly) 3 Sim. 29 ; 1 Russ. R. 325 ; 1 Russ. 

M. 29 ; but this is not in general neces- 
sary, Sugd. V. 6t P, 268,^70, 


(s) 1 Jac. &. W. 18t, 426. 

' (ti) Hie 55 Geo. 3, c. 184, schedule, tit. 
“ Conveyance,^’ and “ Exchange,” only ap- 
plies to sales, and affects the j>urclu.sc 
money, and does not seem to extend to 
exchanges, excepting as respects money 
paid for equality of exchange, 7 B. ^ 
Cres. 392 ; 4 B. & Cres. 2-1.3; 6 B 
Cres. 234. Tlic opinions of three of the 
most eminent conveyancers to that effect 
are in the possession of the author. 
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RIGHTS TO REAL PROPERTY, 

CHAP. IV. have any that are not u^ual, such as an absolute covenant for 
r go^od'title, not (as usual) only against acts of the vendor ; also how 

P^oytuxr. the premises shall be cultivated until the conveyance shall have 
been executed; also that the deposit money shall not remain un- 
productive in the hands of the auctioneer, but be invested in 
the most productive public funds, and at whose risk as to rise or 
fall ; or else the payment of interest should be provided for ; (b) 
because, however considerable the deposit may be, and how- 
ever long the ultimate conveyance may be delayed, the auc- 
tioneer will not be liable to pay interest, although he may in 
fact have derived great profit from the u^e of the money, (e) 
Any deterioration of the estate before the conveyance has been 
executed should also be provided for. (d) In the absence of 
an express agreement to the contrary, a purchaser who hiUs not 
been in possession is bound to pay interest on the purchase 
money, and take the rents and ^^rofits only from the time when 
a good title is first shcK*vn, and not from the time fixed by the 
agreement for the completion of the purchase, (e ) And where 
a contract of purchase contained a stipulation that if by reason 
of an unforeseen or unavoidable obstacle the conveyance could 
not be perfected for execution before the day fixed for tjie com- 
pletion of the purchase, the purchaser should from that day 
pay interest at 5 per cent, oii his purchase money, and be en- 
titled to the rents and profits of the premises, and the vendor 
did not show a good title till long after the specified day, 
it was held that he was n&t entitled to interest except from the 
time when a good title was first shown, (f) 

Abstract. The vendor will be enabled, by adopting the beforementioned 

precaution xif examining and taking advice upon his title before 
he actuttlly sells, immediately after the signing of the contract, 
to deliver a clear and perfect abstract of the title, as already 
advised' upon, which will avoid any imputation of delay against 
liim, and probably much expense and loss, (g) Thus where 
the title in the abstract was not satisfactory, and the purchaser 
on that account refused taking possession, although finally a 
specific performance was decreed, yet it was on the terms of 
the vendor accounting for the I'cnts received, or which, with- 
out his wilful default, might have been received : (/^) and it is 
incumbent on the vendor seeking a specific performance, and 
still more suing at law, to show that he had his title prepared, 

(b) 1 Sim. Stij. 122 ; 2 Id. 393. (/) Id. 121, 122. 

(c) 1 B. & Adolp. 577. (g) Ante, 295; Sugd. V. & P. 12. 

(d) 1 Sim. 530. {h) 1 Jac. & W. 36. 

^e) 4 Kuss. R. 118. 



THEIR INJURIES, AND REMEDIES IN PARTICULAR. 

and sent a proper abstract of it jn the "first instance and in due 
time to the purchaser, and that he answered all reasonable 
inquiries on the part of the purchaser within a reasonable time 
after the same w'ere made ; and therefore where the abstract 
delivered was imperfect, it was decreed that the vendor should 
pay the costs up to the time of the defects being supplied. (/) 

A purchaser of a share in a Copartnership business, and in 
freehold, leasehold, and copyhold lands, does not waive objec- 
tions to the title by taking possession of the property and act- 
ing as a partner, where the contract stipulated that a good title 
should be made by a vspccified day, and it appeared to have 
been the intention of the parties that the purchaser should 
tmmediaiehf and before that day have the possession. (A) It is 
better however in the agreement of purchase to insert express 
stipulations to the same effect, and also to regulate the terms 
of possession in case the contract should not be completed. (/*) 

If a purchaser of a lease and stock oS liquors, furniture, and 
goodwill of a public-house improperly object to complete the 
purchase, he will be compelled to do so, and wdll be charged 
wdth rent, taxes, and other outgoings paid by the vendor from 
the time when he ought to have completed, and also with the 
purchase money and interest from the same time ; and if the 
vendor be obliged to keep open the liouse to prevent the loss 
of the goodwill of the trade, the purchaser will not be entitled 
to any rebate or allowance for occupation rent for the use of 
the house and furniture by the venddr between the time when 
the contract ought to have been and the dme when it really 
was completed ; but that the purchaser was not liable to pur- 
chase any fresh or substituted stock of li(|uors, or to pay 
any losses in the trade. (/) In such a case it seem? at least 
advisable for the vendor to give the purchaser notice of the 
necessity of carrying on the business or the cultivation of the 
farm, &c.; and that if the purchaser 'will not take possession, 
the vendor must carry on the same, and at the risk of the ])iir- 
chaser. (m) It is better to stipulate expressly for such an 
event, (w) 

At la\^ in an action against a purchaser for not completing 
a contract of purchase, the question is, whether the offered title 
was strictly and substantially perfect ?fo) But a Court of 
Equity will not, unless otherwise specially agreed, enforce spe- 


(i) 1 Jac. ka W. 623.* 

(A:) 3 Russ, II, 171, 

(0 12 Id. 170. 

(to) See suggestions In 2 Russ. Rep, 


179, 180. 

(m) Sec 2 Russ. R. 181. 

{o) 7 Ding. 379 3 8 Bing. 826 ^ 6 Bing. 

121 . 
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Agrccinciit%r 

Icaso, 


Agreement to 
secure money 
on mortgage 
and mortgage 
lands, &CC. 




cific performance, if the title may give rise to a contest at lavr, 
or be doubtful, though it might after discussion at law be holddn 
sufficient, (jp) 

In preliminary agreements for leases, it is better to entimei- 
rate particularly in concise terms all theintended stipulations 
and covenants, ($') and they may be arranged under several 
enumerated heads, as in the form in the note.(r) 

Under the words with all usual and reasonable covenants,”' 
a covenant not to underlease or assign will not be implied, and 
cannot be insisted upon by the lessor ; {s) and where there has 
been an agreement by brewers to grant a lease of a public 
house with all usual covenants, it should seem that a covenant 
to buy all beer of the lessors is not an usual covenant. (/) 

It frequently occurs that o. formal mortgage or charge 

upon property has been made, there is a preliminary agree- 
ment, and which is extremely essential for the security of both 
parties, for if there be mo stipulation in writing to advance the 
money, the intended mortgagee might ultimately, without ade- 
quate reason, decline to make the promised advance, and the 
proposed mortgagor would have no^ remedy for the disappoint- 
ment and expense he had incurred; and on the other hand, 
the agreement should stipulate, that in case the proposed 
security should not, in the opinion of one or more conveyancers, 
be sufficient in thle^ or upon a survey, at the expense of the 
intended mortgagor, be inadequate in value, or the bargain 
should fail to be completed, without fault of the proposed 
mortgagee, then the intended borrower shall pay all reasonable 
expenses and interest on monies provided and kept unpro- 


(jy) Id. ibii ; 1 Jac. Sc Walk. 169; Sharj) (9) See in general, ante, 118; 1 Chit. 
V. Adcock, 4 Russ. R. 374. See further, Kq. Dig, tit. Leases, VII. 620 ; Covenant, 
post, chap. fiii. as to specific performance, V. 2.59. 

Suggested form (^’) J^lcmoramlum of an a'grcement made this day of - — • A.D. ho- 
of an agreement A, B. and C. D. for executing and accepting a lease of a farm, buildings and 

for a lease. land, with the appurtenances of said A, B, in the parish of on the following terms : 

1. Premises as aforesaid, messuage, buildings, land, containing at least acres, 

with common appurtenant and ways at an^Mimc heretofore used with said premises, 
(trees, woods, underwoods, game and fisheries, and liberty to enter to hunt, shoot and 
sport for same excepted). 2. Term, twenty-one years from Lady-day last, determin- 
able at option of either party, at expiration of first seven or fourteen years, on giving 

half-year’s previous notice.* 3. Rent, £ per annum, payable quarterly, free from 

any deductions, except land tax. 4. Covenants to pay rent and taxes, except land 
tax and sewers’ rate, to repair, and keep and leave in repair, (damage by fire and 
tempest, or acts of incendiaries excepted). Husbandry covenants as iPollows : [here 
enumerate heads of special stipulations^, lA'iase to contain all other usual and proper 
covenants. Signed, A, B. and C. D, Witness to signatures, L'. F. and G. H. 

(5) 12 Ves. 179, 186 ; 3 Rro. C. C, 632; might be implied, unless the custom of the 

1.5 Ves. 528, 258, 264. Rut see 3 Anst. country were generally gainst it. 

700, where it was held that such a covenant (t) Peake, Rep. 131. 

* Unless especially provided, the option is at law and in equity only in lessee, 
3 Bos. & Pul. 399, 442 ; 17 Ves. 363. " 
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d active, or that the money should, pending the investigation 
of the title, be vested in some productive fund. In general, in 
a Court of Equity, where there has been an agreement to 
grant a rent charge or other security, even on particular lands, 
the engagement will .be construed to have been effectually to 
charge every other land of the party agreeing, in case the title 
to the particular land should turn out defective, and performance 
will be decreed accordingly, but it is advisable for a mortgagee 
to require a specific covenant to that effect, (m) 

2. Ileqtiisites of Convei/ances in general. We cannot here 2 . Requisites of 
assume to consider all the requisites of deeds of conveyence or gencral*'^^^ * 
lease even in general, and can only refer to the general works 
and notice a few material recent decisions not perhaps to be 
found in other treatises, (j) 

In describing the pretnises in^tbe conreyance^ it is advisable, Premises, 
especially when the estate is copyhol^, or intermixed with 
copyhold, to preserve the ancient descriptions, and if there has 
been any alteration or fresh survey, to add a very minute and ' 
accurate modern description, (;/) as thus, ‘‘ heretofore known 
and described as, &c. (stating the old description,) and as con- 
taining by estimation r- acres more or less, but now more 

commonly called and known by the name and description of, 

&c. and containing by recent admeasurement acres sta- 

tute measure.’* We have further considered the expediency 
of ascertaining whether a supposed right of common, or any 
•ther easement, the benefit of which the purchaser intends 
shall be included in his purchase, has not been extinguished by 
unity of seisin, and if there be the least doubt, then not orfly 
to insert the usual description of all appendants and appurte- 
nances, but a fresh express grant of such common, or way, 

8cc. and to add, and all commons, ways, &c. now or hereto- 
fore usually had, or with -the principal property 

conveyed, or any part thereof. It has recently been decided, 
that a conveyance of a messuage, with all ways thereto apper- 
taining or belonging, would not pass a way used with the 
premises, but which had been extinguished by unity of seisin, 
the word belonging” being synonymous to appertaining,” 
and not equivalent to the term used.{a) 

u) 1 Sim. & Stu. 6l2/fe2l . (y) Ante, 237, note (/) ; 4 Russ. R. 267 ; 

x) See in generai Com. Dig. Fait. ; 7 Bar, & C. 243. 

Sugd, V. & P. ; 2 Bla, Com. with the (*) Ante, 136, 137. 

notes, 295 to 344; Preston on Convey- (a) Barlow v, Rhodes, K. B. Hil. T. 

anciijg ; Cruise's Digest. , 1833. 
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Convey' ing 
words. 

Deeds having 
several operh- 
tioii.s, and who 
to elect liow it 
shall operate. 


As a deed may operate various ways, and on differenteitates 
and interests in the same property, conveyancers usually jnStert 
various terms, to enable the grantee to elect to take the estate 
by various means, and this seeming superfluity of words is 
therefore still reconiinended.(/>) 

A deed or proposed conveyance, when executed, may operate 
in various ways, and lie to whom the deed is made shall have 
the election which way to take it, and may take it in that wa^ 
as shall be most for his advantage ;(c) and therefore if a man 
for money demises, grants, bargains and sells his land to e/l fS\ 
for years, the latter has his election to take it either by demise at 
common law, or by bargain and salc,(r/) but such election 
must be made by the party to the deed, and not by a stranger, (^) 
therefore unless it be averred that in fact */. jS. entered so%as to 
perfect the estate for the term under the demise, he had 
merely an interesse iermim, unless it be averred and proved 
that./. -S. elected to take the term as under a bargain and sale, 
and operating under the statute of uses, (e) and therefore where 
a defendant in replevin made cognizance under a power of dis- 
tress, for an annuity granted by G. to II. in Sept. 1806, 
and the plaintiff' pleaded that previously, viz. in May, 1800, 
said G. T, for securing another annuity, and in consideration 
of 3,000/. granted, bargained, sold and demised the premises in 
White Acre to I\ for 99 years; this was held no bar, without 
alleging entry by /'., so as to make the demise for 99 years 
operate and pass that term as a lease at common law, or that I\ 
elected that the deed should enure by way of bargain ancl 
sale, (f) Deeds are to be construed and be given effect to, if 
possible, ^o as to effectuate the intent of the parties, (g*) and 
where a double purpose is intended, and the words arc large 
enough, such double purpose may be carried into eff’ect ; as 
where the same lease and release were held to pass not only 
a reversion in fee, but also a term out of which a shorter term 
had been carved, so as to entitle the vendee to receive the im- 
proved rent payable by the sub-lessee, and not to merge the in- 
termediate term in the reversion in fee. (A) In pleading a deed 
containing several word.s, and which might operate various ways, 
the pleader should, when the sense and legal operation is clear, 
state such operation accordingly, {i ) but when the legal opera- 


(h') Anlt, as to the double operation, and 
note, Ijl , 152 ; 1 Vreston on Abstracts, 93. 
(r) Bhep.T. 83; 8 13hig. 106. 

(J) 2 Coke, Xi. b. 

(e) 8 Bing. 106, 


(/) 0 Bing. 92. 

ifr) Shep, T.B7; Welles, 327. 

(/i) 7 Bing. 761. 

(i) See 2 Sauiul. 976; 1 Cbit. PI. 334 
to 336. 
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tioitis uncertain, then it seems to be tbe safer course to state CHAP. iv. 
that "yart of the deed verbatim, (i?:) In the latter case, however, 
it IS necessary to aver such facts as were essential to completely Propebtv. 
pass the legal interest, as an entry of the lessee, or his election 
that the lease should operate as a bargain and sa1e.(/) 

To constitute a deed, it must have been delivered as such ;(m) Signature and 
but a signature is not essential, unless in* cases under the statute 
against frauds, and in deeds executed under powers ; (w) and of 

a release, to he effectual, need not he .wavier/ as well jis sealed, (o) 

In a conveyance of corporeal or incorporeal property, the t^xecuting. 
estate or interest passes though a trustee do not execute, or 
only one of them ; for it is a legal injerenre that all deeds, whe- 
ther deriving their effect from the common law or tlie statute 
of US9S, do, immediately upon their execution by the grantors, 
divest the estate out of them, and vest or put it iii the party to 
whom the conveyance is mado^ tlioiigh in his absence and 
without his notice, till some disagrccanenl to such estate 
appear, {p) If, however, neither trustee executed or assented, 
hut dissented, it might he otherwise ; {q) and if a debtor, with a 
view to delay an execniion creditor, or his creditors in general, 
were to execute such a conveyance, and the grantee do not in 
fact accept the benefit of- the conveyance, it sliould seem that 
the same might be treated as inoperative ; and in such case 
no formal disclaimer by deed would he necessary, thougli where 
one trustee accepts, and the other not, disclaimer by deed 
might be advisable, (r) And it was *011 those principles held 
that where an insolvent, by a composition d^Oed, conveyed to 
four trustees, upon trust to sell and apply the proceeds ratcably 
in discharge of his debts amongst all his creditors who should 
execute the deed, provided that the trustees and creditors 
should, on a named day, make proof of their debts, if required, 
and execute that deed, and the creditors thereby, as a release 
of their debts, covenanted not to implcjld tlie insolvent, and the 
deed was executed by only two of the trustees, it was held that 
the deed was not therefore void, and that the debt of a trustee 
who had executed it was thereby extinguished, and that he 
could not sue out a commission of bankruptcy, the xiroperty 
being vested in the two trustees, (.v) A conveyance, like other 

(Ji) Per Abbott, C. J. and Baylt*y, J. (/>) 4 Cruise, 12 ; Cilb. Uses, 224, 505; 

iiU> H.& Aid. 69,70; 1 Bar. & C.358. and see reasons. Com. Dig. Fait, G. ed. 

(/) 8 Bing. 92, 106. * by Haminond ; 2 Vent. 201 ; 3 Mod. 290. 

{m) 2 East, 257 ; Com. Dig. Fait, G. (q) Small v. Marwood, 9 Bar. & Cres. 

As to escrow, see 6 Taunt. 12, inlra, 304, n. 300 ; 4 Ves. 97. 

(n) 17 Ve.s. J. 459 ; Coin. Dig. Fait, (/ ) As in 4 Ves. 97 ; 9 Bar. & Cres. 

B. 1, 307 to 309; and see 3 Bar. & Aid. 31, 

(o) Taunton v. PepUa, G Mad. Uej>. as to disidaimcr by deed, 

continued by Geldart. ^ Har. 6c. (.)res. 300 ; 4 Ves. 97. 
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RIGHT^ TO REAL PROPERTY, 

deeds, may be delivered as an escrowy but the bargainee can- 
not be divested of the estate if he afterwards duly perform his 
part. (/) 

Although any material alteration in a deed, without a par- 
ty’s concurrence and after it has been executed, will invali- 
date the deed, and preclude any person from suing him there- 
upon, (w) and also render a fresh stamp necessary ; yet, as far 
as respects the transfer of cstaieSy or interests in real property 
or chattels real, it equally passes as if there had been no 
alteration, and remains in its former state ; and therefore, where 
a deed of conveyance, under which the lessor of the plaintiff 
claimed title to certain soil, in an action of ejectment, was 
proved after it had been executed to have been altered in a 
material part^'lt Was held that although the deed was thereby 
rendered wholly inoperative and void, yet that as the estate 
which originally passed by it remained vested, the deed ought 
to be admitted in evidejnce. {v) So the tilling up the blanks in 
a deed after it has been executed by the conveying party 
will not prevent the estate from passing, {pc) So where by mis- 
take a conveyance had been executed to certain uses therein 
expressed, and which were afterwards by another deed revoked, 
and different uses declared by another deed, the latter was 
held inoperative, because the estates w ere already vested by 
the first deed ; and it w as held to be necessary to resort to a 
Court of Equity to compel the parties in whom the interest had 
vested to convey such interests to the new uses, {y) And the 
defacing or cancelling a deed will not in any case divest pro- 
perty which has dkee passed ; (^) and this is one reason why 
mere cancelling a lease will not operate as a surrender, (z) 
Whilst the contract of sale or mortgage is open and pro- 
ceeding, the abstracty though prepared by and at the expense 
of the vendor, is the property of the purchaser, and he might 
maintain trover for it against the vendor ; but after the sale 
has been broken off, it, as well as any opinion thereon, is the 


(t) 6 Taunt. 112 j and see 2 Yes^Sc B, 
148 ; 9 East, 360. 

(u) Com. Dig. Fait. ; and see 1 Bar. 
&c Cres. 682, as to the effect of alterations 
at common law ; and under stamp act in 
general see Chittj on Bills. 

(v) 4B. &Ald.675 ; 2 Bla. C. 308. 
n. 25 ; and see per Holroyd, J. in 3 
Stark. Kep. 60, 61, note. In 4 Bar. & 
Aid. 675t Holroyd, J. stated that to be 
the rule of law, and that a most material 
alteration, after the principal conveying 
party of the legal interest had executed, 
but before the other parties executed, did 


not prevent the deed from passing the 
estate ; and Lord I’cntcrdcn and Bayley 
and Littledalc, Js. concurrai. But see 
distinctions in 2 Tho. Co. Lit. 233, note 
13, as to fraudulent alterations by a party 
to whom a conveyance has been made. 

(x) 5 Bing. 368 ; 2 Moore & P. 66.3, 
S. C. 

’(y) 3 Taunt. 342, 376 ; 3 Russ. 399. 
(r) 2 IT. Bla. 263 ; 4 Bar. & Aid. 
675 ; and see 1 Bar. & Cres. 682, as to 
breaking off the seal of one of several 
parties. 
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property of the vendor, for otherwise his title might, ’at any 
indefinite time, be exposed to strangers ; («) and, for the same 
reason, no cop^ can in that case be kept by the purchaser, (a) 

The drafts of conveyances and prepared at the expense 
of the purchaser belong to him and not to his attorney, unless 
he have a lien, and then only until it has been satisfied, ih) 

At present the necessity for registering conveyances and Ro^nstryof 
incumbrances on estates is confined to particular counties, as fj/tice\hereof 
Middlesex, certain parts of* Yorkshire, and Kingston-upon- 
Hull. (e) It would be beyond our . present purpose to discuss 
the expediency of extending the local provisions to the whole 
of the United Kingdom. It should seem essential to prevent 
a second charge, for no indictment for fraud in obtaining 
money by a second transfer or mortgage, concealing a prior 
incumbrance and even covenanting absolutely, is sustainable, (d) 


We have seen that the statute against frauds now requires Thmihf, riiesc^ 
a writing signed in all cases, though at common law ^ parol con- 7,! 
tract of sale accompanied with livery was valid ; (e) the statute ofamiryuncc, 
however neither at law nor in equity makes any difference in 
pleading a feoffment or other writing whatever, either in a de- 
claration {f) or bill in equity. (^•) 

It has always been necessary to have a grant or demise under Fimi. When a 
seal to pass any interest in incorporeal things lying in grant ncces- 

and not in livery ; (A) and a parol license could not at common 
law, still less since the statute against frauds, pass any interest 
in any thing incorporeal ;{h) and therefore i||has been held that 
in case of a lease for a term of years of tithes, {i) or pf a several 
fishery in an arm of the sea, that not being a territorial posses- 
sion, (X:) will not, w'ithout instrument under seal, vest any legal 
interest in the grantee. So where a rector demised \\\s4ithe by 
instrument not under seal, it was held that the les-see could 
not be deemed the legal owner or occupier so as to be rateable 
to the poor, and that therefore the lessor must be considered 
to be still the owner and occupier. (1) 

So no freehold interest in land on other corporeal property, 


(а) 2 Taunt, 276, 278 ; Sued. V. &P. 
386, 387. 

(б) 7 Bar. & Cres. 528. 

tc) Sugd. V. & P. 8th ed. 693, 484, 
and Index, tit. Register; 2 Bk. C. 343, 
344. 

(d) Rex V. Codringtorif 1 Car. & P. 661. 
A# to clandestine mortgages, 4 & 5 W, 3, 
c. 16; Chit. Col. Stat. 389, and notes; 
and see 5 B.&; Aid. 142. 

(c) Ante, 292, 293. 

VOL. I. 


(/) 1 Sound. 211, note 2 ; 276, note 
1, 2; 1 Chit. Pi. 254, 332; but quare 
in a plea. Id. ibid.; Ray in. 450 ; Stepb. 
2 cd. 418, 419. 

{g') i Sim. Stu. 543. 

(/t) 7 Bing. 687, 691 ; 5 B. & Cres. 
221, 07.5; 8 Id. 293 ; 9 Id. 479 ; 4 Man. 
& livl. 427 ; ante, 220. 

(i) 9 B. Sc Cres. 479. 

Ik) 5 Jd. 875. 

(/) 9 Id. 479 ; ante, 220. 
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as for* the term of life, can be effectually created without 
deed ; (m) and therefore it was held that a demise from year to 
'year,.determiDable only at the option of the tenant, was void, 
because it amounted to a lease for his life, which, being a free- 
hcdd interest, could not pass without deed, {n) And on the 
same ground it was held that a paroMicense, though for ade- 
quate consideration, by the rector to r person to erect a vault, 
and that the party shall have the sole right of burying therein, is 
inoperative for want of a deed, afid revocable at -^pleasure ; so 
that the latter could not §ue the former for introducing the 
body of another person into the vault, (o) 

Another rule is, that no common law conveyance, as a feoff- 
ment, can pass^ freehold estate to commence in futuro^ unless 
by remainder or reversion. Thus a common law conveyance 
to B. to bold him and his heirs from Michaelmas next, or 
from the end of three years, is void ; though such a conveyance 
to hold immediately to *A. for the term of three years, and from 
the expiration of that time to J8. for ever, then the conveyance 
will operate accordingly, {p) But deeds operating under the 
statute of uses, such as bargain and sale, covenant to stand 
seised, or a conveyance to uses, or even a devise, may give an 
estate of freehold to commence in futiiro; as a bargain and sale 
to A, and his heirs from and after Michaelmas day now next 
ensuing, is good, and the use in the mean time results to the 
bargainor or to his heir, {q) 

Another rule is, that no reversion, even after a tenancy from 
year to year, can pass without deed. (/•) 

We may here notice another general rule, that conveyances 
to uses are to be* construed the same as common law convey- 
ances. [s) 

We shall, when considering parol and other licenses, fvuiSi what 
exceptions have been allowed in their favour from these rules. (/) 
In the instances where a deed is essential to create an interest 
or continue a right, we shall observe that the instrument, how- 
ever imperfect, will, until countermanded, so far operate as 
a license as at least to ren(?er what the party has done under it 
lawful or excusable ; and perhaps, if suddenly prohibited from 
continuing to enjoy the property or easement, he would be 
entitled to emblements. 

(f») 8 East, 187 ; 7 Bing. 688. (?) 2 Prest. Conv. 157 j 1 Saund. Uses 

(n) 8 East, 167. & Trusts, 128 ; 2 Id. 98. 

(o) .5 B. & Ores. 221, 876 ; 8 Id. 288, (r) 7 B. & Cfes. 243. 

293 ; 9 Id. 479 j 8 East, 167 ; 7 Bing. («) Willes, 180. 

687. 691 . (t) Fo$t, 3S6, 337, tit. ** Licenses:* 

(p) 2 Bla. C. 166. 
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With respect to the choice of the particular mode of convey- CHAP. IV. 
ance or kind of deed, there are no certain general rules to be 
followed by conveyancers, but it must in each particular instance Frqpivhty. 
depend upon the peculiar circumstances, and more especially Secondiu. Ofthe 
with reference to the nature of the subject-matter of the con- ” 

veyance and of the title #F the party conveying, and whether he Mcc vt a p^ir- 
lias the legal or equitable ^estate, and whether it is in possession, ^ 

remainder, or reversion, and whether the interest in it be vested 
or contingent. In treating of the several conveyances w^e shall 
have occasion to consider their propriety as connected with 
many of these facts. 

The same modes of conveyance are to be adopted to pass an 
estate by way of jnort^age or in settlement as if it were an abso^ 
lute conveyance, with the exception of the diflerence in mort- 
gage deeds of provisoes for redemption, and coveilant» for repay- 
ment of money advanced, and for title, the latter of which are 
more general, and not limited to the act or omission ofthe grantor. 

In conveyances of ecjmiahle interests or of equities of redemp- 
tion of mortgages in fee, (?/) subject to the prior charge, the 
difference arises principally from the circumstance of the legal 
estate not being in the party conveying, and the rule that a 
person cannot be seised of an equity to a use. Where the 
equitable interest is intended to be conveyed to the party in 
possession, in whom the legal estate is or is supposed to be 
vested, a release alone is sufficient, operating at common lavv, 
or by mere contract or grant ; but where such interest is to be 
transferred to a stranger, the proper and fo|pial mode of effect- 
ing such object would be either by assignment, or grant, or. by 
devise. Such an interest cannot be conveyed by feoffment or 
bargain and sale, nor, strictly speaking, by lease and release. 

But both in this and the former case it is most usual.in prac- 
tice to adopt the conveyance by lease and release, for this rea- 
son, that in case there should be any freehold estate or interest 
left in the mortgagor, then the bargain and sale or lease for a 
year would operate on such estate, and with the release pass 
that also ; and if there should not be, then the release would 
operate jas a common release to pass the equity. But in the 
latter case, of a conveyance of the equity to a stranger by lease 
and release, it would, it is apprehended, be advisable, after the 
word release (in the latter deed), to superadd words of assign- 
ment, so as to give a corresponding double operation. 

(«) An equity of redemption on a other freehold expectant on a term, whe- 
mortgage for years is like a reversion in ther by lease or oflierwise ; 7 Bar. Sc Cres. 
any other person, to be conveyed ns any 243. 
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RIGHTS TO REAL PROPERTY, 


1. Common Law Conveyances. — The principal conveyances 
at common law were by feoffment and grant ; the former appli- 
cable to corporeal, the latter to incorporeal property. With 
respect to corporeal property, the leading feature which distin- 
guishes the feoffment or convej/ances at common law from those 
which derive their effect *frai^ the statSte of Uses, is this, that 
in conveying by feoff'ment, the principal and most material fact 
to be attended to is the Actual delivery of seisin or possewssion 
in fact, by the party selling to the party buying, which must be 
done either h§ the parties themselves in person, or by some 
person duly authorized by regular power of attorney, conse- 
quently renclering it necessary that the parties or their agents 
should be actually present upon the land sold and intended to 
be conveyed. But in respect of those conveyances the opera- 
tion of which depends upon the statute of uses, it is quite dif- 
ferent, for it is not necessary that either of the parties, or any 
person by their authority, should be upon the land, or should 
ever have seen the property which forms tjie subject-matter of 
the conveyance : and thus .^n estate in Vorkshire, of ever so 
great value, may be conveyed by one party to another in Lon- 
don, or at any other great distance, (a j 

1. FeolFiiJcnt, 1. A with livery of seisin, excepting from the in- 

convenience of livery of seisin, is the l^est mode of conveying 
rial property corporeal of, small value, and the title to which is 
merely long possession exceeding twenty years, or is shown by 
a clear lineal descent from grandfather to father, and from 
father to son, and which is not encumbered by outstanding 
terms, and of which the vendor himself being in possession 
may readily, in the presence of several witnesses, deliver seisin 
to the purchaser. And if a tenant for years and not for life be 
in possession, the lessor may, with the consent of the tenant, 
convey the fee by feoffment and livery of seisin. (;:) And it 
should seem, that when there is an outstanding term, the fee 
may nevertheless be conveyed by feoffment, and the term by 
distinct assignment to a trustee, {a) A feoffment by deed to a 
near relation and his heirs, but without livery of seisin, will be 
construed and given effect to as a covenant to stand seised. (/>) 

(.r) See 2 Sand, on Uses and Trusts, a & Ores. 247, 248 ; 2 Bla. Com. 31 5 ; 
work whicli cannot be too deeply studied, /jost, 31^, n. (^g). Surrender, 

(iy) See in .general Coni. Dig. FeotF- («)^ Sebo. & Lef. 73 ; and 3 Bar. & 
ment; 2 Bla. C. 30^ to 327 ; Tho. Co. Cres. 383 ; Sugd; V. & P. 274, note I. 

Lit. FeolFnicnt, and see form, 2 Bla. C. (/») 2 Vcs. Jun, 226 ; 4 Bro. C. C. 353; 
Appendix, 1 Vearn, 40, 141. 

(>«) Watkins’ Coiiv, 161 ; and sec 7 Bar. 
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THEIR INJURIES, AND REMEDIES IN PARTICULAR. 

But the trouble of the vendor attending on the premised to de- 
liver seisin, and the risk of being unable to prove livery of seisin 
at a future time, and the circumstance of no expense being saved 
on the stamp, generally induce conveyancers ta prefer a convey- 
ance by lease and release, which contains words, and is capable 
of operating in vtirious ways in ftiv6ur of the purchaser. Where, 
however, a deed of feofflnenf has been followed by possession, 
a jury ought to presume the livery of seisin t6 have been madc.(r) 
In stating a feoffment, wheflier in a declaration or a plea, it 
suffices to allege that A . B. enfeoffed C, D, without alleging 
livery of seisin, (r/) 

Though feoffments are not so frequently in usp as convey- 
ances under the statute, yet they are frequently adopted, where, 
by their tortious operation, tliey may have an effect not tb be 
produced by the latter, as, for instance? in barring or destroy- 
ing contingent remainders, future uses^ and powers, in clearing 
disseisins, &c., and otherwise in curing defective titles. 

2. and 3. Gifta and Grants are distinguished only by the term 
being introduced into the deed when the conveyance is 
grat nitons, and which, expresses rather the motive of the party 
conveying than any particular description of conveyance, for, 
in other respects, the terms are the same as in any other con- 
veyance, which may equally well operate as and be termed a' 
gift, if it be not for valnable considc^ration. A grant is either 
by indenture or deed-poll, by which the grantor conveys some 
proj)crty, (usually incorporeal hereditanient^,{f)) such as com- 
mon of pasture, an advowson,(g) exclusive use of Ijght and air 
over a man’s land, or the use of flowing water, (//) a several 
fishery in a navigable river, and tithe; interests in which, w^e 
have seen, can only be created by instrument under seal*, they 
not being capable of passing by livery of seisin, and lying only 
in grant. (/’) So a deed is essential to create or pass a freehold 
right, as for term of life, in any easement. (/:) A grant under 
seal also is a proper conveyance to a stranger without livery 
of a reversion, expectant on the determination of a tenancy for 
years, o/ fibm year to year, and without a lease and release, 
which arc not essential, though generally adopted. (1) 


(c) See 2 Bac. Ab. Feoffment, 64^. 

(d) 1 Chit. PI. 253 ; 2 Saund. .305, 
note 13 ; Co. LiU 303, b. ; Cro. Hmz. 401 ; 
Cro. Car. 101, 

(e) See in general 2 Bia. C. 316, 317 ; 
Tho. Co. Lit. Grant; Com. Dig. Grant. 

(/) 7 Bing. 691; .5 B. .V C. 221, 
87.5, Tithes ; 9 Bar. & Cres. 478 ; 8 Bar. 
& C. 293. 


(g)*Coin. Dig. Grant. 

{h) 7 Bing. 691. 

(t) Id. ibid. ; anU, 203, 204. 

(/c) 5 Bar. & Cres. 221 ; 8 B. & C. 293. 
(0 Doe V. Cole, 7 Bar. & C. 248, 249 ; 
sed quicrc whether, by consent of the tenant 
in possession, a feoffment might not, be 
made stranger. Id., Watkins on Con- 
vey. 161 ; po.st, 318, n, (g). 
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4. Leu.se9.() ) 


All lands and corporeal hereditaments lie? in livery or in grant, 
and they do not lie in livery M'h^n the party intending to convey 
cannot give immediate possession. When, therefore, lands are 
in possession even of a |enant from yeaf to year, ^the landlord 
cannot strictly (exceja^itig hy^jjis consent (/w)) convey by* mere 
feoffment and livery, for ^10^48 only a i^eversioher, and he may 
therefore, veithout lease and releaSe^^afid by mere deed of grant, 
convey Jiis revcr.^lon, for^iis !;esta|e properly lies in grant, (w) 
Conveyancers prefer a lea^ amt alf cases, becaitse 

those modes iSf conveyance opcraffe in all w^ys, and contain 
words to pass estates in poj^'^cssion as well as fti reversion ; (w) 
and anotherireason for adoptiiSfg the lease and release is, that 
there is then no necessity for adducing proof that there was a 
particular estate or termjn existence to make it a remainder. 

A grant at common liw is an innocent not a tortious convey- 
ance, and!«^)asses only speh an estate in the property conveyed 
as the grantor may lawfully have, and consequently will not 
cause a forfeiture. (o) 

A ^raat is generally used for the purpose of passing incor- 
poreal hereditaments, which may be also, it is observable, con- 
veyed by surrender, lease and rclease,;''and bargain and sale, 
without the word gr^^nt,” and hence it is said that any other 
words which show aH intention to pass the property will be 
cqui^lly efficient : but tfiis must be understood with reference to 
tnose conveyances which , will, if perfect, pass the same, but 
not as a grant ; and, if there be any defect in them, so that they 
could not have tlieir ordinary o])eration, if the subject-matter 
w^ei'c corporeal hereditansjiipnts, then, if the word “ grant’’ be 
omitted, they oj)ei^te as such upon incorporeal pro- 

perty intended to pass, {p) 

But although a grant not under seal does not operate to pass 
an interest in the ca^s before noticed, yet it will be equivalent 
to a license, and excuse a trespass done under colour thereof, 
and before countermand. (<y) 

V 

4, Leases, We have already consid^'ed the estates or interests 
for years, and from year to year, usually created 1[)y leases or 
demises ; {s) and we have seen thajt «ven the latter is deemed 
to be an estate for years ;y.) and that, though the lease be for 
1000 years, or perpetually renewable, yet it is, in legal estima- 

(»«) Ante, 309 'j past, Si 8, n. (^). ((/) o B. & Cres. 221. 

(n) Doe Coie, 7 B. & Cros. 243, (r) See in general 2 Bla. C. and notes, 

where sec form of deed given cflect to. 317 ip 323 ; Bac. Abr. tit. Leases. 

(o) Ante, 243 to 287. (spA/ite, 2.^4, 2.*>5. 

(;>) Sec 2 Sand. U.^cs and Ta 40, (e) 1 Ca/npb, 317 ^ 7 B. & Cres, 24d. 
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tion, not strictly rml property, though certainly an interest 
therein, but is personal estate purposes, (w) though, as 

it is connected with land, it gives a right to vote for a county 
member of parliaments (r) ^ 

A lease for pears of corporeal real firoperty, though usually 
sealed, need notji^ even since the'^^atute against frauds, (a:) be 
under seal, though it be for |^l<»ng term of years, ( y) and, indeed, 
for not exceeding three years, :^igltt still be by parol, (z) If 
the instrument be signed^ a|jd contain words of immediate de- 
mise, although it has prospective ^erms of gi||nting a more 
formal lease at a future period, it will operate immediately as a 
lease, and must be stamped as^such. (a) The s^mp is to be 
upon the sum expressed in the lease, without regard to what 
may have been really paid, or agreed to be paid. (/>) To perfect 
the interest of a lessee for years of cof|>oreal property, it must 
be alleged in pleading, and proved in fact, that \\c mitered^ or 
that he elected to take, as if the leas^ operated as a bargain 
and sale under the statute of uses ; (e) or he will have only an 
iiiteresse termini however;^ w^ll hot merge in an estate for 
life, unless the owfter of the latter have possession, {d), 

When a lease is granted under and in" pursuance of a leasfhg 
power by a tenantiS'for life, there is not to be upon his death 
any apportionment of the rent, but the succeeding owner is en- 
titled to the whole of the accruing rcnt,Xe) and he may sue for • 
the same and for other breaches of covenant, as if he we^ 
strictly the assignee of the reversion. {/) With respect to what 
shall be considered an under-lease^ and not an assignment, it has 
been held, that if a party having a term which expired on 11 No- 
vember 18^26, let tlie premises verbally from 11 September to 
1 1 November in that year, for 2701. payable imrnediatchjy this is 
a sufficient legal parol demise, and not an assignment requiring 
a writing under the statute against frauds, 29 Car. 3, c. 3, sect. 
4 ; but that being a demise of the whole of the interest, the lessor 
could not distrain ; {g) and where there has been a lease from 
G., the owner in fee-simple, to A., and then a sub-lease by A. 
to B. for a shorter term, at an improved rent, .4.’s grant to G., 
the reversion of the«fiub^ase, arid the benefit of the improved 
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(u) AntCf 84, n.(aX 145, ii. (a); 2 BJa. 
C. 386, 433. 

(v) Ante, 264. 

(x) Ante, 292, 293. 

(y) 1 T. R. 735 ; 12 East, 168. 

(s) Ante, 292, 293. 

(a) 1 T. R. 735 ; 12 East, 168, what 
amounts to a lease, or only an agretment, 
•ntc, 254, 255. 


(5) 10 B. & C. 673 ; 3 Dowl.&R. 186. 

(c> 8 Bing. 99- 

(d) 5 B. &Cres. 111. 

(c) 1 SwansU 337 ; 2 Saund. R. 288, 
note 2 ; 10 Ves. 66. The 11 Geo. 2, c. 
19, s. 15, when applicable, is defective in 
not giving any remedy by distress. 

(f) 3M.&S.382. 

(g) 5 Ring. 24 3 2 Moore & P. bT,S.C. 
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merge or prejudice the first lestse, so as to preclude 
TO Real from suing B. for the improved rent ; and if G., by lease and 
release, convey the premises ancl reversion to Bt-jn fee, by way 
of mortgage, the latter may sue jB. in covenant for the improved 
rent. (A) 

We have seen the necessity ?br inserting in ‘leases all proper 
express stipulations, as vrell on the^paft of the lessee as of the 
lessor ; {i ) and as the d€16tru(;tion of a demised house by fire 
will not suspend the tenant’s liabi*l|ty ,t(? pay relit, although the 
lessor may have received “Insurance money, unless expressly 
provided otherwise, leases should contain express covenants in 
that respect. 0) 

A lease for year^ of incorporeal property must always be 
under scal^ dr it wilf operate merely as a license, as of tithe, (^) or 
of a several fishery in atf arm of the sea or navigable river, {t) 
**1Bo a lea§e to creSte a freehold interest, as for term of life, 
must be under seal, or* it will be wholly inoperative, as in the 
instance before mentioned of a demise from year to year, de- 
terminable only at will of* lessee, who thereby would, in effect, 
take an estate for his lifc.{«/) ‘ 

A. Kxciiango.(?i) An Exchange is a reciprocal grant of erjnal interests or 
estates, and qualities, the one in consideration of the other ; 
and the word exchange is essential in such mode of convey- 
ance.(o) But the estates need not be of dqual quality, if of equal 
quantity, (w) nor of equal value, and the stamp act 55 Geo. 3, 
c. 184, expressly subjects only the money paid for equuliUf of 
• exchange to then// valorem duty;(p) and an exchange is not a 
conveyance under, that act, so as to subject the value of the 
estate, but only the paid for equality to that duty. (^) 

Upor\a conveyance strictly of exchange, it was essential that 
actual entries should be made on the properties exchanged on 
both sides, and if either died before such entries, the exchange 
was void for want of notoriety, (r) for which reason Mr. Butler 
has observed, that an exchange by lease and release is to be 
preferred, because in that <;ase the statute executes the pos- 
session instantly upon execution of thfe deeds, {s) 

(/i) 7 Bing. 75:>. ’ 66:5'; 7 Dowl. £c. R. 18.% S. C.: Cora. 

(0 Anic.y 118 to lt(!0. Exchange. 

(j) Lm/.v V. Cheethamt 1 Sim. R. 146. (o) S Wils. 458, 48.5. 

(/c) 9 B. & Cres. 479 ; 4 Man. & R, (p) Schedule, lit. “ Conveyance^ “ £x- 

4:54 ; 5 B. & Cres. 875 ; 7 Bing. 691. change*’^ 

(t) 5 B. 6,^Cres. 875. (y) Doe v. Presloiif 7 B. & Cres. 392. 

(to) Ante, 306, note (m); 8 East, 167. (r) Co. Lit. 50. 

(«) See in general, 2 Bhi. Com. 32.3; ( 5 ) Co, Lit. 271, b. note (0* Mr. But- 

SCO. IjotVt, 416 ; ‘J Bla. Rep. 936 ; 3 Wils. Icr’s note. 

468 ; 7 B. & Cres. 399 ; 2 fi.C: Cres. 
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An exchange can properly be only between £wo parties, 
fliough the number of persons is iiniliaterial.(^) In an exchange, 
properly so called, the word exchange” only is the operative 
and indispensaJfle word, and implies a warranty. Where an 
exchange is effected by lease %nd releas#, there are two opera- 
tive parts, by the first of which A. in cpnsitleration of the con- 
rci/ancc after made in exchange by B, to yi., releases &c. to 
B--, and by the second, JK., in consideration of the conveyance 
before made in fxchanle^ bj^ A. io B., releases &c. to"^. 
There is one great difficulty attending exchanges, that each 
party, in making out his title to the lands which he takes in 
exchange, is required to show the title not only to the lands or 
other property takefiy but also to that given io excliahgc. From 
the gTeat difficulty and expense attending Slich investigation, 
it may be a subject worthy the consideration of .both parties, 
whether it would not be bettei* to have a ®stihct conveyance 
from each to the other of the properties given and taken in 
exchange^ in consideration of a sum of money expressed in the 
deed, (about the value bf thg same,) upon wdiicli an ad valorem 
stamp will be payable, but the Expense of wdiich wdll, it is 
ai)prehended, in most cases, be found to be the least; or at all 
events each property will thereby be afterw aids more market- 
able. 

Partition is the mode by which coparceners, joint tenants, 
and tenants in common divide their interests, so that each may^ 
have a separate and distinct interest in certain parts of the pro- 
perty, over which, before, all interests extended. This must, 
since the statute against frauds, be effected by /7m/. (/;) Kach 
joint tenant being seised of the whole, livery of seisin was never 
necessary in this case, {w) A partition is now usually effected 
by the intervention or means of a third party, to whom the 
property is limited or conveyed in the first instance. When 
the property is of such a nature as to be capable of being 
limited to a use, it may be effected by one instrument convey- 
ing to a trustee all the property, to the use of each party sepa- 
rately of such portion of it as it is intended he should take in 
severalty.* Where the estate is leasehold, or of such a nature 
that it cannot be limited to an use, the partition must be ef- 
fected by several deeds. By the first, the whole estate is 
transferred to a trustee, upon trust to re-transfer to each his 

(0 2 Bla. R. 936 ; 3 Wils. 468 ; Lofft, (w) 20 Car. 2. c. 2; 2 Bla. C. 324. 
401, 404. (t«) Co. Lit, 200, b. ; but sec 2 Bla, 

Ui) 2 Bla, C. 323, 324. C. 24, rontra. 
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allotted portion, which re-transfer may be effected either by a 
deed 6r several deeds indorsed on the first, though it is ad- 
vised that in all cases there should be a separate deed for each 
party, which would be attended with bu^t little more expense, 
and there should; in alt events, be a covenant by the party re- 
taining the principal deed vrith each party to produce such 
deed in support of his title. 

Then follow certain common law conveyances, which, as Black- 
stone 'states, presuppose some other conveyamce precedent, and 
only serve to enlarge ^ confirm^ alter ^ restrain^ restore y or transfer 
the interest granted by '‘the original conveyance, such as re- 
leases y confirmations y and surrenders, {pc) 

With respect to ReleaseSy if one joint tenant assign to the 
other, it operates as a release, and must be so pleaded. (y) There 
l^ust be a privity of estate between the releasor and the re- 
leasee, in the case of ^a release by way of enlarging an estate, 
but on a release fer milter le droit y as to a disseisor, it is other- 
wise. ( 2 ) In the former release there must be an immediate i*e- 
maindcr or reversion, for if Jt* have a term for years, remainder 
to B. for years, remainder or reversion in fee to C., C. cannot 
pass his interest to . by such release, for want of privity, and 
on account of the intermediate term in JB. {a) The several sorts 
of releases are: — 1. By way of enlargement of a prior particu- 
lar estate ; as by conveyance from a remainder-man in fee to the 
owner of the particular estate. 2. By way of passing an estate ; 
as a release by one joint tenant or co-parcener to the other. 3. By 
way of passing (that is extinguishing) a right ; as a release by a 
disseisee to a disseispr. 4. By way of extinguishment ; as a 
release by the owner in fee to the grarifee of a particular te- 
nant. 5. By way of entry and feoffment ; as a release by a 
disseisee by one of two disseisors. The first of these is that 
species of conveyance which is in most common use, and forms 
part of the assurance by lease and release, which we shall 
presently consider ; the lease for a year, or bargain and sale, being 
that part of the conveyance wdiich vests the possession in the 
bargainee under the statute, and tipon which the release ope- 
rates t5y way of enlargement of the estate. But this convey- 
ance by release is equally used in those cases in which the 
possession was already previously vested in the party to whom 
the release is made, without reference to or in contemplation of 
such release. As if A,j the owner in fee, by. lease demise lands 


(t) 2 Bla. C. 324. 

{y) 2 Cruise, 627. 

“(a) Co. Lit. 274, a., note^^ 


(а) 2 Bla. C. 324. 325. 

(б) Co. Lit. 273, b. 
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tp B. for a term of 2\ years, with intent merely to create 
an ordinary tenancy, and uflerwards the lessee B. agrees 
with A. to purchase the fee ; in that case A. miglit always, at 
common law, convey |o such fee by release^ and without feoff- 
ment and actual livery, the tenant /i. being already in posses- 
sor! under his previous common law Icade. 

A Confirmniion is defied to be an act by which an estate 
or right in esse, (ftherwise voidable, (but not absolutely Void,) 
is made sure and unavoidable, or whereby a particular estate 
is increased. (c) And the words of making such confirmation 
are, have given, granted, ratified^ approved and conJinnecU' (6) 
Thus^if tenant for life Icaseth for forty year^, and dieth during 
the term, here the lease for years is voidable by him in rever- 
sion ; yet if he had confirmed the lease before the death of the 
tenant for life, it would no longer be voidable but surc.Cr/J 
When a tenant for life and the remaintler-man in fee join in 
making a lease, it should not be pleaded as the lease o/*both in its 
inception, because, whilst the tenagt for life is living, it is only 
his lease, and the confirmation of the remainder-man ; but it 
should be stated that the former demised, and tliat the latter 
conjirmed, (e) The distinction between void and voidable 
leases must, in these cases, be kept in view, for if a lease 
be absolutely void a confirmation would have no operation 
^upon it.(y’) And although generally^ the acceptance of rent 
by a person who is entitled to set it aside will confirm it, (g) yet» 
acceptance of rent by a tenant in tail, on comir/g into possession, 
or suffering the tenant to make improvements, is no confirma- 
tion of a lease made by a tenant /or life, because that was 
absolutely void at his death. (//) And where a lease, executed 
by a tenant for life, in which the reversioner, who w jis then 
under age, was named, but the same was not executed by him, 
was void on the death of the tenant for life, it was held that 
an execution afterivards by the reversioner was too late, and 
no confirmation of it even so as to subject the lessee to an action 
of covenant for subsequent breaches ;(i) and the receipt of 
rent by ajremainder-man will, in these cases, only create^ a new 
tenancy from year to year, requiring notice to quit before pro- 


(c) See in general Corn, Dig. Confirm- (g) Per Kenyon, C. J. 2 Esp, R. 077, 

alioD ; 2 Bla. C. 325. (h) 13ul. N. P. 96 ; Doe v. Butcher, 

(d) Co. Lit. 8. 516. 1 Dougl. 50 ; Cowp. 482. 

(e) 6 CcOce, 14, b., 15, a. ^ 2 Cases and (i) 1 T. R. 86 ; 7 T. II. 83 ; 2 Esp. R. 

Opinions, 148, cd. 1791. 501. 

(/') Gilb. Ten. 75, 
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ceedings in ejectment ;(^) and where a lease is granted by a 
tenant for life, who has a leasing power, but such lease was not 
confirmable, it was held that a recital of the lease in a convey- 
ance afterwards executed by the remainder-man, was no con- 
firmation. (/) The operative words of a confirmation are 
“ ratified and confirmed,” though it is usual, also, from pruden- 
tial motives to insert the words, given and granted also,” so 
that the deed may also have the operation of a new grant. 


Snrrevdin's are the rendering back, yielding up, returning, 
or relinquishing of a particular estate, as for life or years, to him 
that hath the immediate estate in reversion or remainder, and 
by which such particular estate merges, or is drowned in the 
larger interest by becoming vested in the same person, {m) But 
if a lessee grant only j)art of his estate to his lessor, whereby 
a reversion continues in himsel^f, this is not a surrender ; as if a 
lessee for twenty yeafs grant all his estate to his lessor, except 
one year, month or day, at the end of the term, this is not any 
surrender, because tlie lessee hath a reversion, (ji) Surrenders 
are either in fact or by operation of law ; we have seen that 
the former must be in writing and signed by the surrenderor, 
but that the latter are expressly excepted from that enact- 
ment, (o) Surrenders in fact must therefore be in writing and 
signed or will be void,(/>) or there must be circumstances from 
which such surrender in J'act may and ought to be presumed. 
The word surrender is usual though not essential. ( 5 ^) Almost 
any signed note in writing will amount to a sufficient surrender 
in fact, and therefore where a mortgagee wrote on the mortgage 
deed, Ueceived of A. B, for principal and interest, and 1 do 
release and discharge the within premises from the term of 500 
years this was holden to be a saf/icient note in writing and a valid 
surrender .(r) The surrenderee should re-enter , but it is not ne- 


(/v) 1 Hen. Hla. 01 ; 1 13os. & P. 5:51, 
5.>2 ; 7 1’. R. as ; 10 East, 261 ; Adams’s 
Kjfct. 3d cd. llO, 111 ; ante, 266; and 
Doe V. ]\Jori)e,' 1 13. 6c Adolph, what ac- 
ceptance remainder-man of rc,scrved 
rent, ivc, creates a nciv tenancy'. 

(/) ‘i^DovvI. R. 7l(*i. 

( m) Co. Lit. 337,1).; and per Tindal, C. J. 
7 Ring. 757. 

(»i) Id, ibid., and tliercforc where L, 
being seised in fee, demised to ii. for 
twenty-one years, from June, 1814, and 
tlien B. demised to M, for the like term, 
but wanting twentp'Onc tiaySf and then by 
deed-poll B. granted to L. (llic first lessor) 
such sub-lease and the premises and im- 
proved rent thereby reserved, to hold to 


L. for the term demised to M. ; and then 
L.' hy lease and release conveyed all his in- 
terest in the premises to the plaintiff in fee 
by way of mortgage, it was iield that such 
deed-poll from B. to L. did not sur- 
render or merge the chattel interest in the 
fee, or suspend the right of the plaintiff 
to sue M. on the covenant in the lease to 
him ; and that the conveyance by lease 
and release properly included and con- 
veyed the chattel interest. Burton v. Bar- 
clay, 7 liing. 745. 

(o) Ante, 293; 29 Car. 2, c. 3, s. 3 ; 
9 R. & Cres. 288. 

(p) Id. ibid. 

( 9 )Cro. Jac. 169; Wils. 127. 

(r) 2 Wils. 26. 
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ccssary to aver it in pleading, and it suffices to allege generally 
that the tenant surrendered his term without even showing that 
he did so in writing, (s) 

The mere cancelling a lease, as by tearing off the seals and 
erasing the names, and verbally declaring the intention to sur- 
render, even in the presence of fifty witnesses, and with the 
express intention to determine the lease, cannot in law, and 
against the express terms of the statute, amount to a surrender, 
and, at least at law, tlie interest and liabilty of tlie lessee will 
continue, for cancellation is a mode of attempting to put an 
end to a term which the law does not allow. (^) And though 
after a lapse of time, coupled with other circumstances, a 
sufficient surrender may be presamed to have been made ; yet 
the mere production of a lease in a cancelled state will not be 
sufficient to raise the presumption ; and therefore where the 
lease, when produced out of the lessor’s possession, appeared 
to have had the names of the parties forn off, yet this was 
held not to be a surrender by operation of law, nor jrrima 
facie evidence of a surrender by deed or note in writing, 
and that the lease, as so produced, was evidence of the lessee’s 
title, (w) And an accepbmee of a surrender in w riting is not to 
be presumed from the circumstances of the same rent having 
been paid not by the original tenant but a third person, (a) 

With respect to the 2}reHmnpiton of the surrender of long 
terms .of years, created for the purposes of settlement or by 
way of mortgage, much discussion has arisen wdien or not such 
a presumption should prevail, (y) One rule appears to be, that 
a surrender shall in general only be presumed in favour of ja 
party who has proved himself to be bencflciaUy entitled, and 
not against such party ; nor in favour of a party who proves 
no right of beneficial enjoyment. (2) But such a presumption 
may be made against as well as for the legal owner, if the 
justice of the case require ; as if a mortgagor set up a term 
that existed at the time of the mortgage against his ow^n mort- 
gagee, but of wdiich, in honesty, he ought to have secured 
the benefit to the mortgagee, and npt to have reserved it in 
his own power, as an instrument to defeat his mortgage, (a) 
One of the general grounds of a presumption of this nature 
is the existence of a state of things which may most reasonably be 


(s) Cro. Car. 101. 

CO Hoe V. Vork, Arbp. jo/*, 6 East, 86 ; 
9 B. & Cres. 288, 296. When a Court of 
Equity will relieve a tenant, see 2 Vern. 
112, post, 319, note (o), 

(w) Doe V, Thomas, 9 B. 6c Cres. 288. 

(x) 1 Stark. R. 96. 


(y) Sec in general Sngd. V. 6c P. 8 ed, 
408 to 417 ; Adams’s Eject. 3d ed. 88, 
89; 2 B, 6c Aid. 710, 782. 

(s) Doe V, Cooke, 6 Bing. 174, per 
Tindal, C. J. ; 2 B. & Cres. 710, 782. 

(a) Per Abbott, C. J., 2 B. 6c Crrt. 
782. ^ 
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accounted for by supposing the matter presumed.^\h) If no evidence 
be given of the existence of a term to attend the inheritance 
for thirty years, and the owner in fee has acted as if it had 
been surrendered, it was held that the jury might presume that 
it had been surrendered, the purpose for which the term was 
created having been lopg since fulfilled, (e) But if such a term 
has been recognized in a recent deed, executed within twenty 
years of the time of trial, it should seem that then a surrender 
could not in general be presumed, {d) In the case of a plain 
trust, where the trustees were directed to convey, the jury 
may presume a conveyance, and consequently a surrender, even 
within tw'enty years, (e) But the presumption, like all others, 
may be rebutted, and the jury ought, upon the whole evidence 
adduced, not to presume a conveyance or surrender unles*s they 
are satisfied that it did take place. ( /') 

A surrender by ojicration of law takes place where a lessee 
for life enfeoffs him iiureversion in fee ; or where the lessee and 
lessor join in a feoffment ; or where a lessee for life or years 
accepts a new lease or demise from the lessor: (g) The accept- 
ance of any new valid term is clearly a surrender by operation of 
law, the last being inconsistent with the first, if) So a new 
agreement by parol, if valid, and varying from the first entered 
into between the parties, may operate as a legal surrender or 
abandonment of the prior interest, {i) So the verbal accept- 
ance of a new tenant, with the assent of the first, may operate 
as a surrender of the interest of the first. (A) And if in a 
tenancy from year to year, created by a parol, the landlord give 
a parol license or notice to quit, although in the middle of the 
quarter, and the tenant consent, and the lessor accept posses- 
sion, the tenancy is thereby suiTendered. (/) But in these cases, 
especially of an irregular notice, the consent of all parties is 
essential to' com j)lete the surrender ; (;w) and it has been held 
that an insufficient notice to quit, though accepted, is not a 


(h') Ante, 317, n. (a) ; Adams’ Ejfct. 
3d cd. yo. ' 

(c) Bartlett v, Downes, b Dowl. & R. 
626; 1 Car.& P. .^22, S. C. 

(d) 11 East, 478. 

(e) 4 T. R. 682. 

( /*) 5 B. & Aid. 2.32. In practice tlic 
decision of a common jury upon a question 
of presumption of a surrender, is not the 
exercise of their understanding, but will 
be regulated by the direction of the 
judge ; and, therefore, the verdict should 
be set aside upon any misdirection, and 
not treated as the result of a finding upon 
facts, unless the judges shoifW think that 


they wi^lhld have come to the same con- 
clusion ; and see cases and observations, 
Sugd. V . Ik P. 444 to 447, against the 
doctrine of presuming a surrclider of terms, 
especially when to attend the inherit* 
ance. 

(g) Per Littledale, .T., 9 B. & Cres. 
298. - 

(fi) Com. Dig. Surrender. 

( i) 5 B, & Cres. 269. 

(k) 2 B. & Aid. 119. 

(/) 5 Taunt, 518. 

(m) 2 B. & Aid. 50, 119; 2 Moore, 
262*; 3 B. & Cres. 478 ; 1 M‘Clel. & Y. 
141. 
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legal surrender, (n) In a Court of Equity, where a lessee for 
years, having agreed to surrender his lease to the lessor, deli- 
vered up the key, which the lessor accepted, but afterwards 
refused to accept the surrender, it was decreed that the lessee 
was discharged from the rent, (o) The operative words in a 
surrender are surrefidjsred and yielded up;” but they are 
usually ea: abundanle cauteld preceded by the words “ granted.” 
The word release,’* will also operate as a surrender. (/>) 


We have seen that by the express terms of the statute against 
frauds every transfer of any interest in real property must be 
in writing ; and a verbal assignment even of a parol tenancy 
from year to year is void.(r) An aHugnme.nl is a transfer of 
the whole of a party’s interest, and usually of an estate or interest 
{ox years ; whei^as if there be a reservation of any part of that 
interest, even for one day, the instrument is an under-lease ; and 
the operation of the two instruments ii^ perfectly distinct, for 
an assignee of a lease is liable to be sued by the lessor, but not 
an under-lessee ; {s) and though in general when the legal effect 
of the instrument w^as intended to be an assignment of the 
whole interest it will so operate and should be so pleaded, 
yet when otherwise intended, and where there is an improved 
rent reserved to the grantor, it will for some purposes be con- 
strued and given effect to as a lease or demise, so as to enable 
the lessor to sue in assumpsit or covenant, though the grantor, 
having no reversion, could not distrain, unless by virtue of an 
express clause in the nature of a real charge, (i) A chattel 
real, as a lease for years, may pass by assignment under the 
general words in a lease and release of the reversioif in fee. (w) 
With respect to the liability of an assignee, he is liable to 
be sued for the breach of all covenants running with the land, 
as it is technically termed, that is in general all covenants for 
the support and protection of the thing demised; (a;) and it is 
immaterial for this purpose whether he have entered or taken 
possession, (y) or be an absolute assignee, or merely a mort- 
gagee. (sf) And in the case of a mere equitable mortgage by 


(n) 4 B. a Cres, 922. 

(o) BatchboU v. Porter f 2 Vern. 112. 

(p) And sec ante, 316, n (r), as to what 
words will suffice. 

(7) See in general 4 Cruisers Dig. 160; 
Cora. Dig. Assignment, 

(r) 1 Campb. 318. 

(a) Dougl. 183 ; but for un^ul waste 
an under-tenant raay be sued* I Moore, 
100 ; 6 'I’aunt. 301 ; 1 New R. 290. 

(t) 2 Moore & P. 57 ; 5 Bing. 24, S. C.; 


iStra. 405 ; IT. R. 445, ante, 3lT, Leases. 

(«) 7 Bing. 760. 

(a) As to what covenants run with tlic 
land and bind an assignee, see Platt 
Covenants, and 1 Chit. PI. 5 cd. 55, 56 ; 
2 Chit. R. 608 ; 2 Hen. B. 133 ; 5 Co. 16. 

(y) See several cases, 1 Chit. PI, 56, 
note (a), 5 ed. 

(s) Williams v. Bosanquet, 1 Brod. & 
Bing. 238 ; 3 Moore, 500, S. C. ; Burton 
V. Barclay, 7 Bing. 761,762. 
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CHAP. IV. deposit of a lease, a Court of Equity might compel him to accept 
an assignment, so as to subject him to complete liability at 

Property. law. (a) ^ * 

The assignee of a lease is bound to protect the lessee, although 
the assignment contain no covenant to do so ; but when the 
assignee has executecL no covenant tlie remedy against him 
must be assumpsit, {b) And if an assignee take from a lessee 
leasehold by indenture, sealed by the assignee, and indorsed on 
the lease, subject to the rent reserved in the lease, he is liable 
to be sued, in covenalH for the rent which the lessee has been 
called upon to pay to the lessor subsequent to the assign- 
ment. (c) But %n assignee by operation of law. as the assignee 
of a bankrupt, is not liable, unless he elect to take the benefit of 
the lease, which is a question of fact occasioning frequent dis- 
cussion. (r/) 

But anvassignee, unless he T[)e under a covenant to perform 
covenants, may, as well in equity as' at law, get rid of continmng 
liabilUij by purposely assigning over even to a married woman 
or a pauper ; (e) and this, notwithstanding the lease contains a 
covenant not to assign, {f) ITeiice it is in’^ general expedient 
for a lessee, substantially intending to part with his interest, to 
grant an under-lease, reserving a reversion, and with proper 
covenants, so as to enable him to distrain or sue, or at least to 
assign by indenture containing express covenants on the part 
of the assignee, and restrictive upon him, and stipulating 
expressly that he and all claiming under him shall perform the 
covenants in the original lease, and to indemnify against all 
liability, damages, and costs, and even to pay interest on any 
'tnoney the original lessee may be obliged to pay. In these cases, 
if the lessee be sued, it is advisable to give the sub-lessee or 
assignee notice, ^and require him to indemnify, though such 
notice is not strictly necessary, {g) 

Although an assignment is an assurance most commonly used 
for the purpose of transferring a leasehold estate from lessee to 
assignee, or from assignee to assignee, yet there are other cases 
to which an assignment is, applicable. Thus equitable interests 
of longer duration than a term, as an equity of redemption 


(a) Lucas V. Comerford, 3 Bro. C, C. 
166 i 1 Ves, 235, S. C. 

(5) 5 B. A: Cres. 589. , 

(c) 9 Bing. 60. 

(d) 7 East, 335; 1 B. & Aid. 593; 
1 K. & Mood. 207 ; Peake’s R. 238 ; 6 G. 
4, c. 16, s, 75. 


(ff) Cases at law, 1 B. & P. 21 ; Platt, 
Covenants, 503 ; in equity, 3 Russ. Jll. 
158 ; 2 Mad. 330 ; 2 Atk. .546; 1 Bro. P. 
C. 516 ; 8 Vc8.-95. 

(/) 1 Scho. Ac L. 310 ; 8 B. Ac Cres. 
486. 

{s) 3 Bar. Ac Adolp. 407. 
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in fee, when it is to be transferred stranger, shojjid be 
passed by assignment. ^(//) 

1 1. The last of the common law deeds usually enumerated are 
defeazances, which arc defined to be collateral deeds, made at 
the same time as a feofFment or other conveyance, containing 
certain conditions, upon the performance of which the estate 
then created might be defeated. (/) These, deeds have not un- 
frequently been used for fraudulent purposes as against third 
persons or the public, so as to conceal %e real transaction ; as 
where grants of rents-charge have been executed to create a 
qualification to kill game, or other purposep, and then the 
grantee has ali^fthe same time executed a deed of this nature, 
w^ithlhc view of preventing him from settingup the grant against 
the granjto?. (Z:) Fraudulent grants, containing an agreement 
to reconvey or to defeat the estate granted, are expressly de- 
clared void, and not to create a qualification to vote for a member 
of parliament, but the estate is absolutely vested in the person 
to whom it is so granted, and the parties are subjected to 40/. 
penalty. (/) Wh^re a fiither, on the expected marriage of his 
son, and to induce a supposition on the part of the father of the 
intended wife, that the son was beneficially entitled to an estate, 
conveyed the same to him absolutely, a secret deed, intended 
to counteract its effect, was held, by a Court of Equity, to b(; 
wholly void, as a fraud upon the father and his daughter, and 
on the marriage contract. (A) • 

To a defeazance there are six requisites, 1st. Tliat it be 
made by the same species of assurance as the principal instru- 
ment. 2d. That it recite or refer to the deed to which it fe© 
latcs. 3d. That it be made between the same persons as are 
parties to the deed to be defeated. 4th. That where, as in 
case of feofFment, the estate is executed, iFbe made* at’ tlie 
same time as the principal instrument. 5th. That in case of 
bonds or other executory instrument, it be made at the same 
time or subsequent (not previous) to the bond, &c. 6th. That 
it be made of a thing defeaziblc. 

Though some deeds of defeazance may be made by a sepa- 


(ft) Jnte, SOT. Game L. 2d ed. 58, noto (ft). Semble, 

li) 2 Bla. C. 327. u Court of Equity will not grant relief to 

vft) Wlien or not such fraudulent deeds either party, in case of a fraudulent deed, 
are operative, see 2 B. & Aid, 367 ; 3 Y- & unless the deed itself provide it, Id. ibid. 

.Ter.168; 2 Jac. & Walk. 391, 565 ; Chit- (/) 10 Ann. c. 23, s. 1. 

VOL. I. Y 


321 


CHAP. IV. 
I. Rights 
70 Real 
PaOPEKTY. 


11. Defeazance. 



RIGHTS TO^REAL PROPERTY, 


CHAP. IV. 
1. Rights 
TO Real 
PjlOPETlTY. 


Of decfls (){)e' 
rating under 
statute of uses, 
127 Hen. 8, c. 10. 


Wlien or not 
the use is exe- 
cuted, or c am- 
verso wlicn the 
Ic^ul estate re- 
mains in a 
trustee. 


rate instrument, yet sttcli pi^actice is extremely inconvenient, 
and generally discountenanced. In tliQ case of a warrant of 
attorney, the defeazance irmsti be on the same piece of paper 
or parchment as the warrant, (>w) and does not require a sepa- 
rate stamp, (w) 


Deeds operating under the statute of uses are next to be con- 
sidered. It would be , beyond the scope of this undertaking, 
to examine very particularly the liistory, provisions, or opera- 
tion of that statuj^e,(o) and we shall merely state a iew practical 
ruleSf showing when the legal estate and intere^st is transferred, 
or as technically termed, executed a^d vested in the ceUui que 
trusi^^ho is also in general heneficiaUq interested; or when 
the legal estate remains, or ist only partially executed, and is 
vested in a! person who^has no beneficial interest, but is merely 
a trustee for another. The general rule is, that at law all legal 
proceedings (excepting an action of trespass against a wrong- 
doer, who has no title whatever,) must be the name of the 
person who has the legal interest, as especially in the action of 
ejectment, and consequently it is of the utmost importance for 
i'll! legal practitioners to be well able to determine in wliom, 
upon the due co"hstruction of deeds or wills, the legal estate 
is vested. All conveyances to uses in general are to be con- 
strued the same as a common law conveyance, (p) 

With respect to what uses are executed by the statute of 
7 Hen. 8, c. 10, so as to vest the legal interest in a party bene- 
ficially interested, or what is a trust estate where the use is not 
executed, there iire several rules. 

1st. The statute does not affect estates of copyhold tenure, 
becifust it is against the nature of that tenure that any person 
should be introduced or interposed without the consent of the 
lord.(^) * 

2dly. The statute, speaking oqly of persons seised^ does 
not extend to leases or terms for years; as where A,y possessed 
of a lease for years, assigns it to to the use of C. ; the sta- 
tute docs not affect this use, and ^ the fegal estate will remain 

(w) ,S Geo. 4, c. 39, Sec 10 Rar. Uses and Trusts ; Sugden, Gilb. U. & T., 

& C. 500. 1 Saimd. note 6; 2 Saund. Index, 

(n) 1 New R. 279. Uses and T. ; 2 Rla. Corn. 328 to 3401^ 

(a) See the principal act, 27 Hen. 8, (p) Willes, 180. 

c. 10; and see iu geiiern!, Sanders on (f) Gilb. Ten. 170. 



their injuries, and remedies in particular. 


323 


vested in B., and C. will only have an e4nitable interest and if 
a term of 1000 years be limited to A. for the use of or in trust 
for JB., the statute does not execute this^nse, but leaves it as at 
common law.(r) The creation and continuance of such terms 
has long been a great object in conveyancing, and we have seen 
when or not a presumption will be allowed of their ha\1ng been 
surrendered, is) ^ 

odly. When a use is limited upon a use^ it is not executed, 
but the legal estate is vested jn him to whom ^be first use is 
limited^ and no further. (/) As where aa estate is conveyed to 
another in these words, ""to A. and his heirs, to the use of him 
and his heirs, in trust for or to the use of ^nd his heirs, the 
use is not exeSuied in but in A,, and the legal estate is 
vested in A. as a trustee, (it) So where an estate was limited 
to A, to the use of A,, to the use of B., it was held that took 
the legal estate, and that althotigh lie took it by tl|c common 
law, and not by force of the statute of uses, yet the second use 
could not be executed by the statute, (r) So where E, made 
a settlement to the use of himself and his heirs, until his then 
intended marriage, and afterwards to the use of his wife for 
life, and after her death to the use of trustees and their heirs, 
during the life of /i., upon trust to permit him to take the pro- 
fits, remainder to the first and other sons of the marriage, &c. 
remainder to the use of the heirs of the body of A’.; it was 
adjudged that E. took only a trust estate for life, for the use to 
him could not be executed upon tlie us\3 which was limited to the 
trustees for his life, and consequently that the legal estate for 
his life was executed in them by the statute of uses, and the 
limitation to the heirs of E. operated as words of purchase, and 
created a contingent remainder, (j) 

4thly. When something is to continue to be do?ie by the 
trustees, which render it necessary or expeSient for Hicm to 
have the legal est^^te, such as payment of the rents and profits 
to another's separate use, or of the debts of a testator, or to 
pay rates and taxes and keep the premises in repair, or the 
like, the legal estate is vested in the^m, and the grantee or de- 
visee has only a trust estate, (y) In general the distinction 
« ' 

(r) Poph. 76; Dyor, 369 ; 2 T, R. of ihe estate of a re.sfui (/uc usr, lakaig the 

44K ; 2 Bla. C. 336 ; 2 Inst. 67 J. legal estate at the common law. 

(s) Ante, 3l7, 318. (-r) Carth. 2^; Comherh. 312, 313 ; 1 

(f) Dyer, 155. L<i. Raym. 33; 4 Mod. 380; .see also 7 

'(w ; Cas. T. Talbot, 138. 139, 164 ; 2 P. T. R. 342. 438, S. C. 433; 12 Vos. 89. 
Wms 146 ; 1 Sand. U. &lT. 153. (?/) 3 Bos. & Pul. 178; 2 T. R. 444; 

(v) Doe V. Passingham, 6 Bar. & Cres. 6T. R. 213; 8 East, 248 ; 9 East, 1 ; 12 
305. Seethe rule stated 1 Saund. 153, East, 45.5 ; 4 Taunt. 772. Sec instances 
that a use caunot be limited to arise out 2 Bla. Com. .335, mde 60. 
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12. Covenant 
stand seised 
uses, (c) 


under the latter rule is, that where the limitation is to trustees 
and their heirs^ in trust for t/te?n to receive and pay over the 
profits, the legal estatCv is vested and continues in them, so as 
to enable them effectually to perfoftn the declared object ; but 
that where the trust is to pei'tmt and suffer the party beneficially 
interested to receive for, his use, then the legal estate may be 
executed and vested in the latter, {z) Where however the per- 
son beneficially interested is a married woman, then to prevent 
loss from the interference of the husband, the construction of 
the terms of the trust, is in general in favour of the trustees 
retaining the legal interest. (//) 

The following general rules arc laid down by a very eminent 
conveyancer concerning eqmlahle estates :{b) 1st. The cestui que 
trust is the beneficial owner in equity, and has an equitable 
estate. 2dly. This estate gives the like power of alienation in 
equity as may be rightfully exei*cised at law by the owner of a 
like legal estate, odly.* The like limitations may be made of 
the equitable as may be made of the legal ownership. 4thly. 
The limitations of trust or equitable estates receive the like 
construction as if they were limitations of the legal estate. 
5thly. Whenever a limitation of an use would be good by the 
rules of law, a like limitation of the trust or equitable owner- 
ship w’ill be valid in equity. Gthly. Any limitations which, as 
tending to a perpetuity, would be void if it were of an use, will 
be void if it be of the trust or equitable ownership. 7thly. Of 
equitable estates there cannot, in a technical sense, be any dis- 
seisin; and therefore, notwithstanding adverse possession, there 
mijiy be transfers or dispositions by the equitable owner cither 
by deed or will.(/>) 

The several deeds operating and having their principal legal 
efllcacy under the statute, are these, 12thly, a covenant to stand 
seised to uses; iSthly, a bargain and sale; Hthly, a lease and 
release; and which, especially the latter, become 

and continue to be the principal modes of conveyance, where 
the grantor has a freehold interest. 

12. Covenant to stand seised to use^. This is a mode of 
conveyance under seal, by wdiich a person, at the time df making 
it, being actually seised of freehold property corporeal, cove- 


(s) 2 Taunt. 109; East, 163; 7 T. (h) 1 Prvst. Ah. 144; and see post, 
R. 43A; 8 T. R. 597, -And sec other division V 11. as to the distinctions between 
cases, 2 Bla. Com. 336, note 60 ; 2 Sand. legal and equitable estates. 

U. & T, 206. (f ) See in general 2 Bla. C. 338. 

(«) 7 T. R, 662. 
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nants, in consideration of blood or marriage, that be wiH stand 
seised of the same to the use of his child, wife or kinsman, for 
life, in tail, or in fee. Here the statute of uses at once executes 
the estate, although the party in whose favour the deed has 
been made is never actually placed in corporeal possession, (d) 
and such a covenant is good, though tlie use be of freehold to 
commence in fufv.ro; though wc have seen that such an estate 
could not in general be created by a common law conveyance. (c) 
Such a use can only be in favour of a relation, and if declared 
to be for the use of a relation and a stranger, it will operate 
exclusively in favour of the former; (y*) and even if there be 
any limitation to trustees, in trust for a blobd relation, such 
uses will be void for want of the consideration of blood in the 
trustees y so strictly is this rule conttrued, {g) and this is one 
reason why this mode of conveyance is fallen into disuse. (A) 
The degree of relationship is not clearly defined’ to which 
a use may be limited, but it seems thlit a|; all events it may 
be to a cousin, ^^i) and there seems no reason why it should 
not extend to any blood relationy {j) but a use will not arise in 
favour of an tile mate child, who is considered as fiUus nul- 
lius,{/c) The usual words in a deed of this nature, are cove- 
venant to stand seised to the use, &c.” but these arc not 
essentia], for in this as well as in a bargain and sale,' the instru- 
ment is to be distinguished rather by the nature of the instru- 
ment than by express words, so that if these express words be 
introduced in a deed in favour of a stranger, it will not operate 
as a covenant to stand seised, but it will, if duly inrolled within 
six months as a bargain and sale, operate as the latter, although 
the w^ords bargain and sale .be not introduced; (/) and on the 
other hand, a deed in favour of a near relative, altliough in- 
tended as a bargain and sale, if defective for the latter puupose, 
as on account of its not stating a pecuniary consideration, may 
operate as a covewant to stand seised, provided the deed state, 
as it always should, the' near relationship. (wO So indentures of 
lease and release, the latter creating a fee tail to commence in 
fvturo, although void as a release, wcu'e held to be valid as a deed 
of covenant to stand seised to uses ;(/*) and a deed which may 

(rf) 2 Bla. C. 338. 109, 1 (n). 

(c) 4 Tiumt. 20. ^ Itol. Ali. 783 ; Co. Lit. 123, n. 8; 

(/) 2 Hoi, Ab. 784, pi. 2, and 4; Cro. 2 Sand. U. & T. 82. 

Jac. 181, (/) 7 Coke, 40, b.; 2 Lev. 10; 1 Prest, 

(^) See 2 Sand. U. & T. 2. Conv. 38. • 

(/») Id. 82. (to) 2 Saund. 96, b., 97; 2 Wils. 22. 

(i) 7 Co. 40. («) 2 Wils. 75 ; 2 Keny. 239. 

U) Who a relation in this sense, see * 
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13. Bargain and 
sale.(//) 


take effect as a covenant to stand seised to uses is good, although 
the use is to arise after the decease of the covenantor, and 
although he do not affbct thereby to dispose of the freehold 
in the mean time, and although t\\h use is to arise fit a period 
which may not happen until long after the covenantor’s death, 
the use resulting in the mean time, (o) There are certain rules 
for pleading the operation of such a conveyance, (p) 

13. A bargain and sale of rgal property (r) is a contract under 
seal fof fiecmna7‘^ consideration and obtains its origin thus : (a) 
when the bargainor, for a sum of money paid down, bargained 
for or contracted to convey the same to the bargainee, and did so 
either without any conveyance or, by one which was defective 
for want of livery of sehifh, the bargainor, under the construc- 
tion of the Court of Chgncery, thereby became instantly a trustee 
for the bargain^, and an equitable interest in lajid thus became 
transferable by a formal conveyance by this name. Then 
came the Itatute of uses, which executes the use or legal estate 
in possession in the bargainee, without his actually taking 
possession and without livery. At first, after the statute of 
uses, this sufficed, but in the same session the 27 Hen. 8, 
c. 16, (r) was passed, in order to retain some form of notoriety 
in the transfer of estates, requiring an im'olrnent within six 
months after the date in one of the courts at Westminster, or 
with the custos roUdorum of the county, or the same will be 
void. And this regulation is construed strictly, for although 
the indenture be antedated, yet the six months are to be calcu- 
lated from the date.(/) The statute of inrolment requires 
that the bargain. and sale shall be made by writing indented, 
scaled and inrolled, ^c. but mentions those cases only 
“ wher<?by any estate of inherilanflb or freehold shall be made.” 
It does not, therefore, extend to a bargain and sale for a year or 
years, and it is under this omission that the usual bargain and 
sale or lease for a year, which precedes the release and forms 
with it the ordinary conveyance by lease and release, is effected. 
We have just seen when a defective bargain and sale may ope- 
rate as a covenant to stand seised ; and on the other hand 

(o) 4 Taunt. iilO. (r) Tlic statute 27 Hen. 0, c. 16, docs 

(/>) How a covenant to stand seised is not extend to interests less than freehold 
to be pleaded, ^5 Salk. 306 j 2 Yes, sen* nor to assignments of terms /hr T/tw.s. 

253 j I Sniind, 97, h. ; Lutw. 1 267; 3 Lev. (s) See 2 Sand. U. & T. 42. 

S70; % Chilty on Pleadiirg, 5 cd. 576. (t) 11 East’s llep. 429. 

(</) See in general 2 Brest. Conv. 212 ; (m) Ante^ 3‘SOf note (m) ; 2 Sauiid. 

) Saund. n. 2 ; 2 Bla. 3.38. How 96, b., 97, 
to be pleaded, 2 Chittv’s PI. 6 cd. 577. ^ 



their INJUHIKS, AND KEMEJOIKS IN PARTICULAR. 

there are cases in which a tenant under a lease for a term of 
years may elect to treat tlie same as a bargain and sale, ( v) 

From the definition which has been just given of a bargain 
and sale, it may be inferred that a pecuniary consideration is 
necessary to raise a use under this conveyance, but the 
amount is not now material, even the nominal consideration 
expressed in the ordinary bargain and sale for a year on which 
to ground a release being sufficient. 

‘‘ Bargain and sale,’’ though the usual operative words, are 
not absolutely essential, for any other words will be sullicient, 
and we have seen that a covenant to stand seised, if made lor 
pecuniary consideration, may take effect as a bargain and 
sale, (//) that is if it be inrolled. • 

So in the creation of a term, the words grant and demise will 
do, but it is better where the parties are desirous that the instru- 
ment should operate under tfie statute, as wlicre it is to pre- 
cede a release, to use the proper technical operative words 
“ bargain and sale"' 

14. A conveyance by lease and release is now by far tlie 
most frequent mode of transferring any freehold interest, 
whether absolutely .or by way of mortgage, on account ol its 
capacity to operate in various ways, and on all contin- 

gencies ; ( 2 ) and that it supplies the place of livery of seisin^ 
and consequently avoids the necessity for the grantor and 
grantee going upon the land to defiver and receive the actual 
possession, and that this conveyance will equally operate, 
although, perhaps, neither party has ever been upon or ever 
seen the estate ; and on account of its operation being equiva- 
lent, in this respect, to a feoftinent, it has been said to amount 
to a feoffment, {a) But- the operation of a feoffment and of 
a lease and release is, in most other respects, very different. 
A feoffment may be a tortious conveyance creating a fee, even 
though made by the owner of a particular estate, and there- 
fore incurring a forfeiture ; but a lease and release form but an 
innocent conveyance, which transfers only such an interest as^ 
the party conveying actually has, and no more, and may be for 
tms reason used by any dtie without forfeiting his estate. (/>) 
The mode of effecting this conveyance (at least when the 
transferree is not already in possession under an actual'lease) 


(x) Ante, 251, note ^k), 

(y) Afitc, 325, iinte (1) ; 7 Rep. 10. 

(z) Sec its difVerent operation, 2 Sauiid. 
96, b., 97 j Cowp, 600 j unlc, 311. A re- 


lease may operate as a new grant, Cowp. 
€00 ; 2 Bro. P. C. 48 ; 9 J. 1). Moore, 46. 
(tf) Cro. Jac. 601, 

(6) AtUc, 287, note («). 
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Deeds to 
Jead or doelare 
uses, and 16. 
deeds of revoca- 
tion of US('S, 
and 17. Deeds 
to charge and 
discharge in- 
cumbrances on 
land. 

Some other 
titles or modes 
of cstablisliing ' 
a right or inte- 
rest not before 
enumerated. 


18. Title by 
award. 


is to prepare a lease for a year (then usually termed a bargain 
and sale for a year) of the land, dated the day before the 
. intended release, and by which, when executed, the use of that 
*term is executed, so that such lessee il supposed tdbein actual 
possession, at least sufficiently so as to accept a release in fee 
or otherwise, dated on the day after, antf tjien upon theJatterday 
both tlie deeds are executed at the same instant, and the statute 
of ij^cs is cons^ered to have transferred ^he possession to the 
releasee and completely vests the estate and possession in 
the hargi^iiee, to whom tlic legal estate has been transferred. (c) 
A chattel real, as a lease for years, or a remainder for years 
after a term, may be convoyed artd pass togethl^r with a rever- 
sion in fee by the same genci'al wprds in an ordinary lease and 
release, {(t) 

15. Then are ^usually enliiner^ted, deeds to lead or declare 
the uses of other distinct conveyances, as well at common law as 
under the^ statute of uses; and IG. Deeds of revocation of 
uses; and 17. Deeds to charge or discharge incumbrances on 
land, such as bonds or obligations, recognizances and defeazances 
on each, and to which we shall here merely thus allude, (e) 

In the preceding arrangement we have adhered to the order 
adopted by Blackstone and other elementary authors on this 
subject, but there appear to be some titles still to be noticed, 
such as titles or interests,* 18. By Award ; 19. By Jointure or 
Settlement; 20. Voluntary Conveyances; 21. Fraudulent 
Conveyances ; 22. 1 ^^gal and Kquitablt Mortgages ; and 23. 
Licenses. 

18.. Although it was formerly tfiought otherwise, it is now 
settled, that disputes respecting title to land or titheSy or other 
incorporeal hereaitaments, may be referred to arbitration, and 
that one person may, by an award founded upon a proper order 
or agreement of reference, be directed to execute all the neces- 
^sary conveyances ,to the o.tlier, a^'d to perform all such acts 
as may be requisite to confer the perfect right as well as the 
possession ; ( / ) and an award, that one of the parties is IRe 

(c) ^ Preston on Convey. 211 ; 2 Cru. ('o. Lit. 270, a., ii. a; 4 trviise, l99 ; 2 
Dig. and Helease ; Cases and 0[). ^Chil, PI. d ed. o78. 

3-J‘j to 1‘19, tit. Reversion. ^ (r) See fully, 2 Rla. C. 339, 340, and 

(W) 74|Iiing. 76«H and see tln^ffect of notes, 
a conveyance by lease and release of a (J ) Rol. Ab. Arbit. E. 2 (2) B. 14, 
reversion expectant on a term, add the K. 15; Willes, 248; 3 East, 16; 7 East, 
mode of pleading such u conveyance, 81; 3 Taunt. 426. 
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legal owner, or entitled to an estate, is binding on the. other 
and his heirs ; so that' the order of reference and award are 
equivalent^o title deedafc(jg) But an award against trustees and 
guardians of^an infant t^ant for life of the realty, who died 
before the award was made, was holden not to be binding, (A) 
And an award between, a lessee and his.neighbour, awarding an 
act to be done for the benefit of the latter by^he lessee, which 
would be waste upon Iflie estate of the lessor, is MtidJJ) 

Many questions arise upon (uvards under the geperal or a local 
inclosure act in regard to the titlelbo land, hut tlie full consider- 
ation of which would be beyond the sco))e of this undertak- 
ing.(A) In gerfferal the legal « title to ^n allotment is not ac- 
quired until the execution and publication of the coniniissioners’ 
award, (/) and the preparation of plans and maps for t^ie purpose 
of carrying an inclosure into effect, is no evidence of an allot- 
ment under an act which requires m\ appeal against an allot- 
ment to be made within six months afte» the cause of complaint 
had arisen, and it was held that it suffices to ap|^al witliin 
six months from tlie tiinc of making the conclusive award. (/w) 
But where the plaintiff' pleaded a right of common under an 
award of commissioners appointed by an inclosure act, which 
authorized tliem to award such rights in respect of a certain 
messuage, and gave ah appeal in three months after the award 
by feigned issue and to the quarter session ; it was held that 
the limited time having elapsed, it w^as not necessary for him to 
show the original right, in respect of which the commissioners 
had given him the right in the award. (//) 

19. Conveyances and transfers of real estates, a*s well as of 
personalty, to trustees or others, by way of mapria^e seftlcmcnfy 
and to secure a jointure ol? provision for younger children, 
should \)e completed before marriage ; or at least Aiafriage 
articles, agreeing for a prospective ^settlement, should be 
previously signed, ( jj) for in either of those cases they will, 
in general, be valid against creditors {(j) as well as pur- 
chasers. (r) But if not entered into nor articles signed until 
after the marriage, they will tlien be invalid as against the then 

— 4fc 1 ; ! — — 

(ft) Ante, n. (j ) ) o East, l5. Settlement, 1203 to 1230, and tit. Mar- 

(ft) 3 Dowl. & H. 184. ^ riage; and Roberts on Fraud ule5it Con- 

(i) b Taunt. 454. ve;yanccs ; 2 Ula. Com. 136 ; ■post, 333 

(/c) 41 Gt:o. 3. c. 109, s. 35; 1 & 2 (p) Chit. E<i. Dig, 1217,1218 ; 33.3, 

Geo. 4, c. 23; and see cases iij/ia, note * (g) As to creditors, Arnbl. l2l ; 17 

(/) (m). Ves. 2d|, 271 ; 1 Ball & B. 252. 

(0 2 Bar. & Aid. 171. ^ (»*) ^ to purchasers, 1 Atki^f:265; 2 

(w) 1 Chitt^’s R. 366. P. Wms. 3-^, 674; alitert as to any limi- 

(w) Phillips v^Maile, 7 Bing. 133. tution'in favor of a stranger, 2 P. Wms, 

io) See in general Chit, Eq. Dig., tit. 245; 10 Mod. .33.3 ; 3 Mcriv. 249, 
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20. Convey- 
ances in fraud 
of creditors, 
contrary to 
13 Eliz. c. b. 


creditors, if the party were insolvent at the time ; (a‘) and if he 
be a trader, then, in case of a subsequent bankruptcy, a settle- 
ment after marriage will be inoperative, except, perhaps, as 
respects the wife’s property, although he were solvent at the 
time the same was executed. (/) A settlement after marriage 
would also be invalid against a purchaser for pecuniary or good 
consideration, although he had notice thereof at the time of 
accepting the conveyance to him. (//) Marriage settlements 
and jointures arc in general rcgiflatcd by the statute 27 Hen. 8, 
c. 10, and which enacts, that a jointure after marriage may be 
accepted or refused by the wife, (.r) In general the settlement 
is by lease and release, but it will depend upon the nature of 
the property and estate therein, the same as every other con- 
veyance. ♦Infants, whether male or female, are, in equity, 
bound by a proppr and reasonable marriage settlement, al- 
though executed by them when under age, especially if parents 
or guardians have coniurred . (^) 

20. There are two statutes af^ainstjraiulule/ifccmvei/ancesand 
deeds, and other acts, the 18 Eliz. c. »5, for the protection prin- 
cipally of creditors, and the 27 Eliz, c. 4, (:) for the protection 
of jrnrehasers. The first {a) enacts, That every feoftrnent, 
gift, grant, alienation, bargain, and conveyance of lands, tene- 
ments, hereditaments, goods and chattels, or of any lease, rent, 
common, or other profit or charge out of the same, made with 
intent to defraud creditors and others of their just debts, &c. 
shall be utterly void, but otdy so as against those creditors and 
others, {a) and expressly declares (sect. C.) that estates or 
interests conveyed or created on ^ood consideration and bond 
fide in favor of persons not having any notice of such fraud, 
shall be valid.” 

This statute extends not only to fraudulent conveyances of 
land but of jwrsonal property; but it has been questioned 
wdiether it extends to land of copyhold tenure, (i) and to ren- 
der a conveyance fraudulent within this statute, the party, at 
the time of making it, must have been indebted to the extent 

(j») 12 Vest. 136 ; 10 Ves. 139 ; 2 ; 2 Bro. C. C. .^45 j 1 Mad. Ch. 355. 

Bro. C. C. 96 ; 2 Atk. 519, 600. (=) Sec these .statutes, with notes. Chit. 

(t) 12 Ves. 136 ; 1 Ball & B. 252 ; Stat. 385 to 391. 

19 Ve\. 88, 206. («) See 13 Eliz. c. 5, and notes, Chit. 

(u) 18 Ves. 84, post. t^ol. Stat. Fraudulent Conveyances, 585. 

(j) See statute and notes. Chit. Col. The party liimsclf cannot take advanlaf'C 

Stat. 27^ ; and see the observations on of the act, but alL creditors may, 4 East, 1 ; 
settlement, ajitc, 57, 58. * 5 B. & Cres. 560. 

(v) V. Williams, 3 Ves. J. 00 ^ Cox s liep. 278; Ellis, 155; but 
545 ; 1 Bro. C. C. 152, S. C. ; 18 Ves. see Cowp. 705. 
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of general insolvency, (e) or at least the deed or act must have 
been without an adequate consideration, and with intent to 
defraud one or more particular creditors or persons, in which 
case it would be void even at common law. If the party executing 
were not indebted at all, or not insolvent, so that abundant other 
property to satisfy any then existing debts be left, then even a 
fjomi fide gift of personal property would be valid against 
crediioi's, or even a subseciucnt purchaser ; (</) but not so as to 
landi with regard to subsequent purchasers thereof, in con- 
sequence of the enactment of 27 Eliz. But a ])arty not sub- 
ject to the bankrupt laws, may convey all or part of his ])ro- 
perty to a particular creditor in preference to others, (r) and 
even in part for his own benefit, and the deed will protect the 
part For the benefit of creditors, but not that for his beiieiit. (/) 
But a conveyance or other act^ in preference of a particuhp* 
creditor, must have been made hand Jidc with intent really to 
satisfy a just debt. (^**) I'he fraud musf, in general, he decided 
by a jury, (/f) hut it may sometimes be decided upon adidavits 
and motion. (7) 

It has been supposed that a voluntary conveyance in favor 
of creditors is void if they do not execute, (/*) and if no crcdilor 
assented to the deed it would bo so, but otherwise if cre- 
ditors accept the benefit, (/) and if ev^en one of several trus- 
tees executes, that would siiiUce to vest the property, (y/0 In 
case of a conveyance of real property, or a chattel real, the cir- 
cumstance of the conveying party remaining in possession 
thereof would not be dceiiied a badge of fraud, as in the case 
of an assignment of mere personalty, (//) because, as there arc 
usually title deeds applicable to real property and interest 
therein, creditors cmght not to be deceived by the bare pos- 
session thereof ; (o) and the same rule even extends to, some 


(r) 3 B, Sc Adolp. 36‘J; 3 Vcs. 3B4 ; 
1 Sim. & Stu. 3 15. 

(c/) Iwynes case, 3 (’o. 82, a.; 1 Mad. 
Cha. 273; 1 Sim. & Stu, 313 ; aiite, 108, 
note (t), 

(c) 3 T, R. 233, 420 ; 0 T. U. .328 ; 
Newl, on Contr. 381, 382 ; 3 AI. & S.371; 
4 East, 1 ; 6 Moore, 19. 

(y ) Cailland v. Estwick, 2 Aristr. 381 ; 
3 T. 11. 4^0, S. C;. 

(g) 2 Youti" h J. 304. 

(/i) 5 B. & C. 66C > ; 8 Dowl. & R. 442. 
(i) 8 B. & Cres. 217. Tlie 3d section 
of 13 Eliz. c. 5, subjects the parties to a 
fraudulent conveyance to the forfeiture of 
the pretended purchase money, and one 
years’ value of the land, and half a year’s 


imprisonment ; and on a late trial and 
motion for a new trial, it was held that 
the- assignees of one of the ])arties to a 
fraudulent conveyance, might, in an ac- 
tion on the statute, recover such penalties 
from him and the pretended purchahcr; 
Mich. T. 1832 ; Camj>bell for plaint‘ll', 
Curwood for defendant; Holmes isi. Co. 
agents for plaintiif ; and see 4 East, 1. 

(k) 3 Sim. Hep. 1. 

(0 8T. R. 321 ; 6 East, 237. • 

(?«) Ante, 303 ; 9 Bar, 6c (..'res. 300. 
(n) Ante, 107, note (d); Chit. Col. 
Stat. note (e). 

(rt) 5 Taunt. 212; Baker v. Horn, 9 
East, 39 i but see 2 B. 6c Aid, 331. 
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CHAP. IV. fixtures and annexations to the freehold, even for the pur- 
To Real* poses of trade, and although in the possession of a trader who 
Propekty. jjQg become bankrupt, and notwithstanding the enactment in 
the 6 Geo. 4, c. IG, sect. 72. (o) 

21. The 527 Eliz, c. 4, intituled “ An Act against Covinous and 
21. Voluntary Fraudulent Conveyances,' enacts, that every conveyance, grant, 
fmud%r;mr-"^ charge » lease, incumbrance, and limitation of any use, of, to, 
chasers, i\irn\mi or out of any lands, tenements, * or other herediameiits,hviA or 
* made for the intent and purpose to deceive and defraud such 
person as shall jmcchaae the same for money, or other good 
consideration, the same shall be deemed and taken only as 
against that person, his heirs^ &c. to be utterly void ; but the 4th 
section declares that deeds upon consideration and bohajide 
shall not be affected ; {p) but voluntary deeds are, by the same 
terms of the act, good against tlie party conveying, and indeed 
it is a general maxim, ‘that no one shall be allowed to allege 
his own fraud; (y) besides, a gift without consideration, if under 
seal, is valid against the party himself, and this, and the stat. 
13 Eliz. were merely intended to \)YoiQCt purchasers and cre- 
ditors, Copyhold estates are, it is supposed, not within this 
act ; (r) and every prior conveyance, viiihont pecimiary consi- 
dei'ation or adequate value, excepting settlements before mar- 
. riage, or in fulfilment of a contract before marriage, is consi- 
dered voluntary, frudulent and void, as against a bona fide \i\iv- 
chaser, ( 5 ) and Lord Hardwicke said, I hardly know an instance 
where a voluntary, conveyance has not been held fraudulent 
against a purchaser.” (^) Thus a voluntary settlement of lands 
made in consideration of natural lave and affection for very near 
relations, is void against a subsequent purchaser, though he 
had notice of the settlement before his purchase, (w) So a 
voluntary settlement after marriage may be set aside in favor 
of a subsequent legal moi'tgagee though he had notice of the 
settlement, {x) So a settlement by tenant in fee for mainte- 
nance of herself and children for her life, to raise portions for 
younger children, and the surplus to her heir at law, she then 
having many sons and daughters, is a voluntary settlement, and 
void against a purchaser ; (y) and the title of a purchaser for 


(0) Ante, S31, ii. (o), 

(77) See llie sect. Chit, Col. Stat. 088; 
and see 1 How. Hep. N. S. 17 ; and see 
in general Cro. Jac. 4.^4 ; 3 Coke,' 82, b. ; 
9 East, 59 j Cowp, 705, 7U j 1 New 
Rep. 332. 

(7) 2 Bur. & Aid. 367. 


(r) 1 Cox, 278 ; Cowp. 765. 

(&■) See several cases, Ciiit. Col. Stat. 
387, notes. 

(/) 3 Atk, 377., 

(u) 9 East, 59 ; Cowp. 260. 

(x) Cowp. 278 ; 9 Bing. 76. 

(y) 2 Bill. K. 1019. 
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a valuable consideration cannot be defeated by a prior volun- CHAP. iv. 
tary settlement, of which he had no notice, though he pur- to^iUa^ 
oliased of one who had obtained a conveyance by fraud, but Phopfhty. 
of which fraud the purchaser was ignorant, (s) But marriage 
settlements before marriage, or in pursuance of a previous 
agreement, are valid ; (a) and the giving up a previous volun- 
tary bond, in consideration of a settlement or conveyance, 
would prevent it from being considered voluntary, {b) This 
act only protects persons who^ can, in the terms of the statute, 
be deemed purchasers, (c) But it extends to legal mortgages ; {d) 
and a lessee at rack-rent has been considered as a purchaser 
for valuable consideration, protected by this act;(t) and a 
purchaser of an e(iuiiable interest is as much protected as a 
purchaser of a legal interest, {f) But, at least at law, a mere 
equitable mortgagee, by a deposit of title deeds, is not a pur- 
chaser within the act, and therefore trustees under a voluntary 
settlement after marriage may, at law, recover such deeds from 
such mortgagee, leaving him to resort to a Court of Equity ; (g) 
so if a purchase has been *made at,.^ an under' value it 
would not invalidate a previous voluntary conveyance ; {h) so 
where a purchaser with notice took a collateral security, the 
previous voluntary advancement to a child was holden good 
and effectual against such purchase ; (i) and to entitle a person 
to the protection of this statute, he must he a purchaser bond 
fide, and for a valuable consideration ;(A') but the release of 
an adverse claim is a sufficient consideration. (/) If the party 
taking under a voluntary conveyance himself sell llie same for 
a valuable consideration, the prior conveyance cannot after- 
wards be treated as void, so as to defeat the right of such 
purchaser, {m) 

22. Perfect Mortgages on real j)roperty or chattels real may Legal and 
be created by cither of the deeds we haVb before noticed ; and as 
far as reiiards the transfer of the lefial estate, the same descrip- sirs ui deeds, 

^ &c. (n) 


(*) 1 New Rep. 332. 

(a) Id. sect. 4; Cro, Jac. 4.54; Cowp. 
278 ; an|e, 329. 

(b) 19 Vcs. 218 ; 2 Taunt. 69. 

(c) 1 Dow. Rep. New Scries, 17. 

(d) Ante, 332, n. (x) ; Cowp. 278. 

(c) 2 Bia. Rep. 1019. 

(y*) Buckle V. Mitchell, Paiverton v. 
Palverton, 18 Ves, 90, 100 ; 1 Ves. 6c B. 
183, 184; Otley v. Manning, 9 East, 69; 
2 Taunt. 69. 

(g) 9 Bing. 76. 


(Ji) Co%vp. 703; 1 Ves. & 15. 184; 26 
East, 212. 

(i) 1 Veru. 467. 

(fc) Cowp. 785. 

(/) 2 Taunt, 69. 

(>/i) 2Vcrn. 44; 1 Meriv. 6.38 ; 19 

Ves. 2 18. 

(?*) Sec in general Powtl on Mortgages 
bv Coventry ; 2 Cruise, 82 ; and 6 
Id. Index, Mortgage ; 2 Saund. Index 
Mortgage; 2 Bla. C. 157 to 160 and 
notes. 
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tion of deed and the same terms are usually adopted as in an 
absolilte conveyance, excepting that a clause of redemption is 
inserted, and appropriate powers of distress or receivership 
of the rents, in case of irregularity in pacing interest, and ulti- 
mately of sale, an^ covenants for payment of principal and inte- 
rest at the appointed time, and for title, and against prior incum- 
brances, witli stipulations relative to insurance, cutting timber, 
&c.(o) It has been usual to grant only a long term of years by 
way of mortgage, so as tol,void the doubts formerly entertained, 
whethjjr the estate might not become '^'subject to the dower of 
the mortgagee’s wife, and other incumbrances made by him ; 
though that reason has long been removed by the decisions 
that the land cqj^ld not be so incumbered. (/>) We have seen 
that assignees of a lease are liable to perform the covenants 
therein ;(y) therefore it is more prudent to take an under-lease 
at a peppercorn rent instead of ah assignment, by which means 
the incumbrancer may avoid most liabilities, as an •under-lessee 
cannot be sued by the lessor, (r) In case of a complete mort- 
gage of a copyhold estate, tl>ere mi^t be a regular surrender, 
presentment, and admittance of the mortgagee. ( at) It is advisable 
on behalf of the mortgagor so to stipulate as to prevent an 
early or precipitate sale, and avoid the necessity of incurring 
the expense of three successive applications to a Court of 
Equity for further time, in Case of any unforeseen difficulty in 
selling, (t) 

We have seen some of fhe incidents of a mortgage. (?/) The 
mortgagor may, at the election of the mortgagee, be treated as 
a trespasser or as a tenant at sufferance, (r) The mortgagee 
may sustain ejectment against him without any previous 
demand ; (,r) though if the mortgagee accept rent from a tenant 
in possession under a demise from the mortgagor subsequent to 
the mortgage, he cannot afterwards treat him as a trespasser, 
but must, if tlic rent were accepted as such, give him a notice to 
(juit. {y) Nor could the mortgagee sustain ejectment against a 
tenant in possession under a lease antecedent to the mortgage. 


((.) 1 Jac. & W. 581 ; 3 Tho. Co. Lit. 
Waste. 

(ji) 2 Bla. C. 158. 

(y) Ante, 319. 

(r) ipoiigl. 183. 

(s) Ante, 235. 

(t) 4 Russ. R. 124; 1 Mad. 287, 
from whicli it appears to have been the 
practice to allow three successive exten- 


sions of time of selling, whcfc any rea- 
sonable ground can be shown. * " , 

(?t) Ajite, 257, and sec the observations 
on Galliers v. Moss, 9 B. & Ores. 267, as 
to the nature of a mortgagee’s interest, 
(n) Ante, 2o7, 258 ; 8 B. & Cres. 767. 
(i) Id. ibid. 

(y) 7 Bing. 322. 
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but may sue him for the rent as assignee of the reversion. (2) CHAIM v. 

If the security be scanty, a Court of Equity will rcstraih the 
mortgagor in possession from cutting timber or even under- VuorEUTv. 
wood, (a) If the mortgagor become bankrupt, the mortgagee 
cannot prove for the ivhole mortgage- money and interest, but 
must petition for the sale of his security, and to be permitted to 
prove only for the deficiency, and receive a dividend thereon. (/>) 

The 7 Geo. 2, c. 520, intituled “ An Act for the more easy 
Redemption and Foreclosure of Mortgages,^’ enables the mort- 
gagor, when an action of ejdctment, or even an action of 
covenant or debt on mortgage-bond is pending for the non- 
payment of the principal money and interest, to stay pi-oceed- 
ings at law in certain cases, (c) and also contains other provisions 
for redemj)tion. {d) 

The delay and expense of a regular perfect mortgage gave KquitahU iviort- 
rise to the now very common prjicticeof creating what is termed 
an Equitable Mortgage by the deposit of title-deeds, with an 
accompanying agreement to execute a regular mortgage, or hy 
the mere deposit without even any verbal agreement respecting 
a further security. It is always preferal)le to have a written 
agreement signed by the intended mortgagor, and statijjg the 
terms of the deposit, as that it is to secure a previous advance of 
a named sum and of all subsequent advances, and that he 
agrees at his request to execute all deeds and aSsSiirances for 
mortgaging and conveying tlie premises as the best and most 
extensive security that can be framet^, and as may be advised 
and directed by the counsel or conveyancer of the intended 
mortgagee, with stipulations in the mean time to insure and 
commit no waste, &c. ( / ) As the statute against fraiids we have 
seen declares that no interest in real property 'shall be created 
otherwise than by a .v/gwer/ memorandum, it might excite surprise 
how the mere verbal deposit of deeds should entitle tljo party 
holding the deeds to enforce in a Court of Eejuity a regular 
mortgage. The Chief Baron Alexander observed upon that 
doctrine, “ 1 concur entirely w ith those eminent persons who 


( 2 ) Dougl. 183 ; 3 East, 449 ; 8 T. 11.2. 
(a) 1 Jac. & W. 5B1 ; 3 Tho. Co. Lit. 
W2, * 

{b) I Uuss. & M. 18 j. 

(c)2 Chit. Kcp. 261 ; 7 T. R. 18;); 
8 T. R. 326, 410 ; 1 Wils. 80 ; 3 Ros. 
& P. 107. 

(ti) See Chit Col. Slat. 731, 732, 
and notes ; and 7 Vcs. 489 ; 9 Ves. 36 ; 
1 Youno; & J. 344. 

(p) See in general 2 Powel on Mort- 
Sages, 49 to 61 ; 1 Mad. Ch. Pr. 537 ; 


4MW. R. 249 ; 1 Pro. C. C. 269; 12 
Vcs. 197 Young is. J. 150; 1 liush. 
R. 141 ; ante, 235, of Copyhold; CInl. 
Eq. Dig. 303, 304, 656 ; 2 f ho. Co, Lit- 
S6, note (s). 

( /■) But the Stamp Act, 55 Ceo. 3, 
c. 184 , schedule. Mortgage, re<juu'es an 
ajireemcult accompanying a deposit of 
title deeds, to be stamped the same as a 
regular mortgage deed with an ad valoi'em 
stamp, and bence the practice of a mere 
verbal deposit. 
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RIGHTS TO REAL PROPERTY, 

regret the inroad which the doctrine of mortgage by mere 
deposit has made upon thg wise provisions of the statute 
against frauds : so 'far as it has been carried by a course of 
decisions, I think it jny duty to follow^ but no fiirther.” (g) 
Where executory who are also trustees, agreed to giye one of 
the residuary legatees, as a security for his share, a legal mort- 
gage of real estates, part of the testator’s assets, and for the 
purpose of having the , mortgage prepared, they delivered 
the title-deeds to his ag^ehts, it was held that this gave him an 
equita|de lien on the property as* against the executors, though 
not as against the other residuary legatees, (h) The effect 
given in a Court of Equity to such a verbal deposit is to compel 
|jiie execution Oj| a legal and sufficient mortgage, and vice versA, 
for if a lease be deposited as a security, the landlord may, com- 
pel the party holding it to accept from the lessee a legal 
assignment, so as to ciiaWe tlw5 lessor to sue the depositee, (i) 
The deposit creates no legal interest, and if^the depositee take 
pos§.ession of the premises, the assignees of the depositor may 
support an action of ejectment against him, and compel him to 
resort to a Court of Eqi^ty. (/:), We have seen also that the 
deposit does not, at least in law, constitute the party holding 
the deed ^mrehaser within the meaning of the stat. 27 Eliz. 
c. 4, against voluntary conveyances, and therefore trustees under 
a voluntary settlement or conveyance may support trover for the 
deed;(/) and an equitable mortgage by deposit of title-deeds 
by any accountant of the crown in the hands of one who has an 
opportunity of knowing that the depositor is or may become 
a debtor of the crown, is not available against an extent. (/«) 
An equitable mortgage by mere deposit of deeds does not 
cover prior advances ;(//) and a parol agreement to deposit a 
lease, when granted, as a security for a sum advanced, docs not 
constitute an equitable mortgage so as to create any lien at law 
or in equity on the lease when afterwards granted, (o) The 
precautionary measures to be observed by equitable and other 
mortgagees will be stated in the next chapter. 

23, In general a License to use land, especially if the exclusive 
right be given, operates as a lease or demise, and mijist be so 


(g) Young & Jcr. l(il ; and see Li- 
ceiisest 337 . 

(/i) 1 Russ. R. 141 ; 1 Cox, 211 ; 1 
Rose, 374. 

(0 Ante,3\9, SSO; 3 Bro. C. C. 166; 
1 Ves. J. ‘23, j. 


(k) 5 Esp, R, 105. 

(0 9 Bing. 76. 

(to) 1 Price, 216. 

(h) 1 Turn. & H. 274. 
(e) 4 Mad, R. 249, 
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pleaded ; (/>) but a contract relating to mines may be so worded 
as not to operate as an actual demise, but merely as a license, to 
dig; and we have seen that then the grantee or lessee could 
not before iie had actj^ally opened the mines, nor could he after 
he had abandoned tbe same, recover in ejec|nient or trespass, 
though it is said that he might whilst he was in actiialj^ossession of 
working mines already opened. (</) In one case it was held that 
a parol engagement that another parjy might stack coals on his 
land, and have the exclusive use of so much land for that pur- 
pose for seven years, wai valid, a^ being a mere license of an 
easement, and not a lease or demise of the land itself ; (r) but the 
propriety of that decision is very questionable. (,v) We have seen 
that as far as respects any interest (i. e.£or life or ionge») 

in real property corporeal, or any iiicor])oreal property, at 
common law it could only be created by livery of seisin or by 
deed ; (t) and we have seen that thd statute against frauds re- 
quires that all lea^s, estates, interests of freehold, or terms for 
years, or anT/ uncertam interest of, in, to, or out of any mes- 
suages, lands, tenements, dr hereditaments, must be created by 
writings and signed, or the s^ime, if verbal, can only have the 
effect of a lease or estate at will, and the fourth section enacts 
that any contract or sale of any interest in the same shall also 
be in writing, and signed ; {a) so that it is obvious that it was 
the intention of the legislature to deny any effect or operation 
to a verbal agreement to sell, or a verbal making or transf er of 
any ine refit in real property eorporeaUor incorporeal, excepting 
in the single case where it could operate as a lease or estate 
at will, now in some cases construed to mean ‘from year to year, 
determinable by a notice to quit, (x) But it was, soon afthr 
passing that act, considered that it did not extend to such mere 
easements as did not constitute any interest in the land itself 
and that the latter might be created by parol, and it was-on'that 
principle that the court decided the case of Wood v. J^al’e, (//) 
in which it was held, that a verbal agreement that a party might 
stack coals on the grantor’s land for seven years was good, for 
the court there considered the subject-matter of tli,c license to 
be merely an easement, and not a lease or demise of any interest 


(7>) 15 Vin. A b. License, 92; Sugd. 
V. h P. 74, 75. 

((/) 2 Bar. & Aid. 724, 652, 

(r) Wood V. Lake, Sa^’cr’s Rep. 3 ; see 
infra, 

(s) Sugd. V. & P. 8th ed. 74, 75. 

(t) Ante, 146, 204, 252, note (9) ; and 
see 4 East, 106 ; 5 B. & Cres. 221. 875 ; 
8B. fit Cres. 293; 9 B, fit Cres. 479; 

VOL. 1. 


7 Bing. 687, 691 . As lo the operation of 
u liceuae by tieed to dig, &cc., see ante, 
18.5. A license to use a common can .only 
be by deed, 2 Sauml. 327, a. ; but see 
J38, note (d). 

(u) 29 Car. 2, c. 3, s. 1 ; ante, 292, 293. 
(a) See observations, Sugd. V^ fit P., 8 
cd.73to 75. 

(y) Sayer, 3. 
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CHAP. IV. in the land, and that on that ground the agreement was valid, (z) 
principle has been since acted upon in numerous cases, 
P«or».RTY. so fur, at least, as to decide that the verbal authority is an ex- 
cuse for what had been done under it, and also so far as to es- 
tablish that no action can be supported against the party for 
not rmiotmg what he had done, when afterwards required so to 
do ; but it is^lcar that any supposition that such a license, wlicn 
it would affect the grantor’s interest in his land, is not revocable 
as to future purposes, could not be sustained, for if it could, 
then the relaxation of the statute would hold out a strong temp- 
tation to perjury, in swearifig to a permanent license, which it 
was the object of the legislature to prevent, {ci) It has been 
held, tliat a pargl license to a party to erect a building on his 
owjw land, wdiereby an ancient light of the grantor w^as darkened, 
was valid, and that, as it had been acted upon, and the building 
had been erected before countermand of the license, the revo- 
cation was afterwards too late, and that no action could be 
supported either for the original erection, or for the continu- 
ance, at least without first tendering the iimount of the expenses 
incurred by the })arty in so erecting the building, {b) and it has 
also recently been held that a license to a party to erect a 
building upon his own land, which might be deemed a nuisance 
to the grantor’s house or land after the building had been 
erected, is so far not recoverable that the grantor could not, 
after revoking the license, sue the other for continuing the nui- 
sance, because he was under no obligation, under such circum- 
stances, to pull down the building ; (c) and, for the same reason, 
if a person entitled to common of pasture on the waste of the 
lord give license, though verbally, to another to build a cottage 
thereon, he could not afterwards sustain an action for the in- 
croachinent, although no sufficient common of pasture should 
be left,, [d) In one case it was held, that the grant of a 
free admission ticket tQ entitle the bearer to enter a theatre for 
twenty-one years did not create any interest in land, but merely 
a license to enjoy the privilege of admission, and that therefore 
it was not necessary that it should pass by deed, or that the 


(z) In that case, a parol agrceiiirnt was 
eiitertul into for liberty to stack coals ou 
part of a close for seven years, and that 
during tliat Icnn the party should have 
the sole use of tliat part of the close ; and 
Lee,*C. J. and Denison held, that the pa- 
rol license was valid, expressly on the 
ground that it was only for an easement, 
and not a lease. The error in that deci- 
sion was upon the Jacls, for clearly the 
agreement amounted to a ])aroI lease ; see 


cases, 15 Vin. Ah. 92, and Sugd. V. & P. 
8ed.71., 75. 

(a) See Sugd. V. & P. 8 ed. 74, 75. 
(h) Per Lord Ellen borough, 8 East, 
.OOa ; and see 2 M. & S. 461, 562 ; 2 
Marsh. .551 j 7 'J aunt. 374. 

(r^ Le^gens v, hige, 7 liing. 682. 

(d) 1 (>ar.& P. 141 ; and see Palmer, 
71, and 7 Taunt. 374, to establish that a 
license, after executed, is not counter- 
niandablc as to what has been done. 
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ijrantor should have been authorized ’to grant the ticket by the 
persons in whom the legal interest in the theatre Was vested, 
and it was considered in that case that a beneficial license ^ be 
exercised upon land for twenty-one years iniglit be granted 
witliout deed, and that such a license, when granted for a va- 
luable consideration, and acted upon, could not be counter- 
manded. (c) But, as forcibly observed* to give absolute eflect 
to a parol license, and hold tliat it passes pq^: pet ual riglit, or 
an absolute right even for years, in, uppn, or over the grantor s 
land, so as thereby to pari with or^prejiidice any part of his in- 
t(‘rest therein, would be in the teeth of tlie statute ag.iinst 
frauds ; for if a person could acipiire a perfect right liy a license', 
any one has only to get a person to swear to a parol license by 
tlie o^ ner of land to build a house upon it, and thereby, witliout 
any conveyance by deed, he would acquire, in effect, all the 
beneficial right of an owner in dec. ( / ) It should seem, tiiere- 
forc, that, at lcast^,as regards a parol license to do any thing 
upon the land of the (grantor, he has a right (at least at 
law) to countermand it, and afterwards to resist any fiiri/tcr 
enjoyment by the otlicr yiarty under the license, and iniglit, after 
notice, at least, remove tlie building erected on Ids own land 
under colour thereof, (g) It would, however, be {U’udcpt, at 
least, in all licenses, wlien so intended, exqiressly to reserve a 
right, under prescribed circuiustaiices, to require the removal 
of the building. (//) 

On one occasion, l^ord Mansfield said tliat wliere a party 
stood by and saw anotlier building on his land without object- 
ing, he would not suffer liim to recover sucli building in eject- 
ment ; (j) but, however a Court of Equity might, under strdng 
circumstances, interfere against such a party by injunction, and 
decree a conveyance, it is clear that such a doctrine at law is 
not tenable, and that the strict legal title must prevail, f»r Other- 
wise the statute against frauds would be lendcred inoiierativc; (/r) 
and all verbal licenses, however express, and although founded 
on valuable consideration, are revocable, and therefore it was 
held, that an agreement to let a party have a trench for water 
through the grantor’s land, thougfi founded on adequate con- 

(r) Taylor v. Waters, 7 Taunt. .074; 2 Tindal. C. J. in 7 Ding. (iOO, r)94, st oins 
Marsh. 5.51, S-C. ; but whether that to have* supposed that the party licensing 

ease can be supported. could not have the building pulled down ; 

( f") See observations, Sugd. V. Sc P., and see 2 Saund. 110, note (u). 

8 cd. 74, 75. (h) Per Tindal, C. J., 7 IJiug. 694. 

(g) Semble, Id. ibid. In Whiter v. (/) Sec observations in Rex v. Ihitler- 
Rrockwell, Jjoni Ellenborough appears to ion, 6 T. R. ; 1 Anst. 185 ; 5 Ves. 
have supposed a right to insist on the re- 690 ; 11 East, 57, 
tuoval, after tendering expenses, See. But Sugd. V. Sc 1*. 8 ed, 7 4, 75. 


CHAP. tv. 
I. Hioins 

TO Hr. A i. 

Pnoi’i’m v. 
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CHAP. IV. sideration, but without any conveyance, amounted merely to a 
^to^Keal* license, and was revocable at the will of the grantor ; (/) 

Proper ty, and we have seen that where a rector, in consideration of 20/., 
gave license by parol to make a vault and bury a corpse therein, 
and engaged that the party should have the exclusive use of 
such yault, it was held that such parol jicense was not bind- 
ing ; {m) and it is in every-day’s experience to reply to and de- 
feat a plea of licepse by alleging and proving a revocation before 
the defendant trespassed under colour of a prior license, (a) 


Secondly. Alien- Secondly » Alienation by matter of Record is where the agree- 

o^Record hi ment of the parties to convey is sanctioned and perfected by a 
general. Tribunal or Court of Record ; as by, 1st, Private Acts of Parlia- 

ment ; 2dly,’Jflie King’s Grants; 3dly, Fines; and4thly, Common 
Recoveries. 


1 . Private acts 1. These are frequently obtained in cases of estates of very 
<)f>arliaiuent. considerable value, to effect objects which either cannot be, or 
cannot so well be, attained by private deeds and conveyances ; 
as by a tenant for life, to enable him to charge the inheritance 
for the amount of necessary repairs and improvements, which 
must ^nure to the benefit of the remainder-man and reversioner. 
But parliament, of course, is the judge whether the proposed 
. repairs and improvements are adequately beneficifil to the 
amount to be charged upon the estate. So private acts are 
sometimes obtained by a tenant for life, in order to enable him 
to carry into effect an advantjigeous conveyance of the fee- 
simple. (/?) WJien a private act is obtained by a tenant in tail, 
it will bar the estate tail, all remainders, and the reversion on 
it, although the persons in remainder or reversion should not 
give their consent to the act ; ( 7 ) and this, although the rights of 
the remainder-man were not excepted in the saving clause; (;•) but 
where a tenant for life enters into an agreement to convey the 
fee-simple, and a private act is passed for establishing such 
agreement, in which is a saving of the rights of all persons not 
parties to the act, it will not affect the persons entitled to the 
remainder expectant on the life-estate, (.v) In a common estate 
bill there is not, in general, any intention to bind third persons. 


(/) 4 East, 107 ; but sec 7 Taunt. 374. 
(m) ;i B. &L Cres. ; b B. & Cres. 
288 ; ante, 5l. 

(/») 11 East, 451 ; Com. Dig, Pleader; 
3 M. Sb, R. h ; S Campb. .515 ; 2 Saund. 
113 ; 8 Taunt. 31 ; 5 B. & Cres. 221. 

(r>) See in general, 1 Tho. Co. Lit. 


27 to 34 ; Com. Dig. Parliament, R, 7 ; 2 
Bla. C. 344. 

(p) 3 Wils. 483. 

(7) 2 Cas. &, Op. 400 ; 4 Cruise’s Dig. 
620. 

(r) Ambl. 697. 

(s) 3 Wils. 483. 
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but, unless expressly excepted, they may be bound. (0 Private 
acts are to be construed in the same manner as common law 
conveyances, and therefore when any doubt arises as to the 
construction of a private act, the court will consider wliat was 
the object and intention of the parties in obtaining the act, and 
endeavour, if possible, to give effec|; to tliat ^intention, (u) 
Whenever a statute gives a right, it means a /egal riglit, and 
not to compel the party to enforce it in a Coiirt of Equity ; (r) 
and a private act may be relieved ^against, if obtained upon 
fraudulent suggestion. (?/) 


2. We have, in the preceding pages, seen when these may 
be presumed, (a) Grants of lands of the crown are placed under 
restrictions by several statutes. (/>) There are paijiticular rules 
for construing such grants generally in favour of the crown, but 
to which rule there arc some exceptions, (c) 

0 

3- & 4. As considerable alterations are expected in the law 
relating to fines and recoveries, w^e shall merely refer to the 
works in which the learning on the subject will be found, {d) 
A fine and nonclaim cannot be pleaded in bar to a bill to pre- 
vent the setting up an outstanding term, (c) In the sixth chap- 
ter will be shown the proper practical proceedings to avoid a 
fine, cy) A fine levied by a tenant for years, or copyholder, 
or owner of any chattel interest, has not any operation on the 
freehold, and consequently no entry will be necessary to avoid 
such a fine, {g) 

In creating or h^ansf erring or interests in rdal property 

by either of the modes of alienation before noticed, it is essential 
to consider the right to require, or the expediency and practice 
of introducing covenants for title or quiet enjoyment. ’ As the 
right to real property is generally to be proved by ivrittcn do- 
cuments and title deeds, (with the exception of a title for sixty 
years by descent and long uninterrupted possession,) a purchaser 


(0 7' Ring. 148. C. note 4. 

(^n) 2 T. K. 701 ; 4 Cru. Dig. 526. {jl) 2 Bla. Com. and notes, .348 to 365; 

(i) 1 Sirn Jl. 499. see Cruise on Fines and llecoveries ; 1 

(3/) 2 Bla. Coni. .346 ; 2 Hargr. per ar- Preston on Conveyances, 200 to 309; 
gum. o92, Cane, 8, 1773; M'Kcvzic v. 2 Tho, Co. Lit. 606 to 613, 

Stuart, Dom. Proc. 1754; Biddulph v. (e) 1 Sim. R. 349. 

Biddulph, 4 Cm, Dig. 549. i/) Bust. 

(s) Sec in general 2 Bla. C. 346, and (g) 1 Prest, Convey, 301; and see 
uotes ; 2 Tlio. Co. Lit. 605, index, Adams on Eject. 88, 89 ; post, chap. vi. 
tit. Records, . (A) See ante, 295 to 300, as loan agrcc- 

(a) Ante, 284, note (s) ; 11 East, 284, inent of purchase and abstracts ; and the 
495. ])erusai of the leading case Browning v. 

(5) See the acts considered, 2 Bla. C. Wright, 2 Bos. 5: Pul. 13, and the notes, 
346, note 4. 2 Saund R.* 175 to 183, is particurarly 

(r)See the rule and exceptions, 2 Bio. recoinfpeuded. 
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!ias a right to examine such documents before he accepts tTie 
title, and the maxim is caveat emptory and he ought by due 
examination and consideration of the title to assure himself that 
it is legal and suflicient ; and ^alth^ugh it should, after a con- 
veyance has been completed, turn out that the title of the ven- 
dor was defective, the purchaser cannot on that account rescind 
the contract, or recover back his money, unless he can provey’ra/R/ 
on the part of tlie vendor, or he has had the precaution to take a 
covenant fpr the sufliciency of the title ; and no purchaser should 
rely upon such i| covenant, for though it binds heirs and exe- 
cutors who hare aftsets, in the known fluctuation of property, 
it will be too frequt'utly found, that neither the vendor nor his 
reprcsei|jtative after a lapse of time is of suflicient ability to repay 
the j)urclias€ money; and hence the ia^ortance of carefully 
examining and obtaining the advice of persons of experience in 
decidin|^ on tlic suflicicii^y of a title, especially as any neglect 
will subject the solicitof of the purchaser to liability to make 
good the damage. In order to subject the vendor to an action 
for fraud, it must be clearly established ; (/) and in order to 
recover damages upon a covenant for title or quiet enjoyment, 
it must be very explicit, and cjpres.sh/ ewiend (o and cover the 
cause of the defect of title complained of. {j) 

It is usual in conveyanccij, when there is a doubt upon the 
title, cither to require a collateral security indemnifying against 
a particular defect, or to insist upon the insertion of unqualified 
covenants by the vendor for the title and quiet enjoyment ; 
as that the vendor is seised in fee, has good right to convey, 
and that the purchaser shall quietly enj^y. In these cases 
the covenant Is general and iinqiudifled, by which the vendor 
in eftect Covenants for the title against all the w^orld. In 
other.«, when the seeming title on tlic abstract is suflicient, the 
covenant is limited and qualified ; and usually runs, that ^^for 
and ho! let! hstandlng anij act or omission done or omitted bij the 
vendor to the con! ran/, he is srhed hi fee, ^cT And it is observ- 
able that this (pialiiication against acts of the vendor only, 
and not of all preceding ow^*aers, extends to all the subsequent, 
and sometimes prior covenaiits^respecting the title, however 
numerous and verbose ; (/*) therefore where the covenant relative 
to the seisin was in the above form, but was followed by a 
covenant and that he had full power to convey, &:c.” the 


(i) Set* Eur/i/ V. Ciurrct! , *) Jiar. &. Cres. 
*>20, and cases lliere cited. 

(J) Sug. V. & P. 470 to 47.^, 576 to 
59: > ; 2 S::nnd. Hep. 175 ,*o 183, and 
notes ; I Chit. PI. 1.31, 152; 2 Chit. PI. 


545, 546 ; and as to the construction of 
covenants for a good title, and what con- 
stitutes a breach, see 3 East, R. 491. 

(A) 2Saund. 175 to 182, uud other 
cases, pobt ; 2 13os. & Pul, 13. 



THEIR INJURIES, AND REMEDJiES IN PARTICULAR. 343 

Court of Common Pleas held, that tfie latter general fqrm of CHAP, iv. 
covenant was oijther part of the preceding special covenant, 
or, if not, tliat it was qualified by all the other special cove- ruoPKuiv. 
nants, as well preceding as subsequent, and c()nsec|iiently ex- 
tended only to acts of the particular covenantor, and did not 
extend to acts or omissions of owners. (/) 

The general and unqualified covenant can only, even in 
the absence of express preliminary agreement, be required by 
a purchaser or lessee when thqtitle of the vendor is defective, in 
which case, he must, if required, covenant generally for the title, 
or against some particular defect of title, or he cannot enforce 
the bargain ; and indeed he cannot, unless the defect were pro- 
vided for in the conditions or agreement of purchase, compel 
the pirchaser to accept that cov^jnant. 

When the vendor claims by descent it is usual to restrain 
the general covenant to acts •done by himself or aivy of his 
ancestors. , 

Where the vendor has taken by devise or voluntary con- 
veyance, (w) and the devisor or grantor took from a vendor 
who entered into the usual covenants, then the recent vendor 
may be required to covenant against the acts of himself and of 
such devisor or grantor,- and all who claim under him. 

The special qualified covenant is used when the vendor has 
himself taken by purchase, and has obtained from his vendor 
the usual covenants for title, to the benefit of which the new 
purchaser will be entitled as assignee, these being covenants 
wdiich run with the landy even though the word “ assigns” be 
omitted in such coyienants. {n) 

When express general and unqualified covenants for good 
title are to be introduced they should be carefully fr;imed, so as 
not only to extend to and cover acts and things done or 
to be done or suffered by the covenantor, but also to omissions; 
and care should be observed that thpy are in such distinct 
sentences as not to be qualified by any covenant which would 
confine the stipulation to acts or omissions of a particular 
party, (o) But as the introduction into the conveyance of a 
covenant to indemnify against any particular specified defect 
might prejudice a subsequeift i^le, it is considered expedient 
to provide for it by a separate adequate indemnity. 

It wuli be seen that in all these cases the covenants have; been 

(0 Browning 2 Bos. & P. 13 , (o) 3 East, 491 ; 2 SaumJ. 17;? to 182 in 

a Lev. 4(). . notes; 11 East, 633; 2 Moore, ; 3 

(m) As to the voluntary conveyances - Moore, 703; 1 Broil. AB. 319, S. C, ; 4M. 

liere alluded to, see ante, 332, Sc S. 33 ; loEast, 530 ; JM'Clcl. Hep, 617'. 

(n) lH.Bia. 562; 3 T. R. 393, 678. 
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express; in some deeds implied warranties, or covenants for 
quiet enjoyment, are inferred frpm particular words. The 
word grant ” Sr enfeoff'^ create an implied warranty 
of freehold ; (/>) though as to lands in Yorkshire the usual 
covenants for title and furthei^assifk'ance are, by particular acts 
of parliament, to be considered as expressed by the words 
grant, bargain and sell.” (y) ^ 

In a Lease the words grant'' o1^ demise" are held to 
amount to a covenant for quiet enjoyment, unless afterwards 
restrained ?i)y a qualified express covenant ; (r) and it may be 
implied from thelessor’s takifig on liimself to demise, if) upon 
wJiicfci^ an action of covenant would lie by the lessee against 
the lipsor in case* of eviction. (/) There is this distinction 
between and covenant:^ that the latter are 

general and unqualifted, but the former iil^ be qualified in any 
manner according to the agreement of the parties. When a 
deed contains such an Express qualified covenant, it will re- 
strain the efiect of the general covenant, which would have 
given a remedy in case of an eviction Atom any title paramount 
to that of tlic covenantor, for which only the qualified covenant 
would be a warranty. (?d) This, therefore, is one reason why, 
in many cases, it might be advisable tf) rely upon the general 
implied covenant, if there were not jniother countervailing 
objection, which induces parties to require fin express covenant, 
which they can induce the lessor to give, vfe. that the general 
implied covenant is a personal stipulation, continuing only 
during the continuance of the estate of the covenantor, and 
dcteriiiiniiig therewith, wdiereas ])y the Express covenant, the 
covenantor binds himself, his heirs, executors, administrators 
and assigns, against either of wliom a remedy may be had 
in any case after tlie death of tlie lessor. A case was recently 
decided which illustrates this position. A tenant for granted 
a lease for fifteen years, (r.ot warranted by any powder,) and which 
lease did not contain any express covenant for quiet enjoyment, 
but such a covenant w as clearly implied from the word demise. 
The lessor, the tenant for life, died, and after his death the lessee 
was evicted by the remainder-man, before the expiration of the 

(7^) iVr J,, 2 Bos. & P. 26; ^ (u) 4 Rfp. 80, a.; 2 Ld. Ruym, 1419; 

()ut see Co. Lit.. o8i, a. n. 1. ; 1 Ves. 6 I’aiiiit. ^29 ; 2 lios. & Pul. 26, where 
S. 101; Vaugh. 126; 4 Rep^ jftO, b. ; Jiuller, J. observes, that, contrary to the 
4 Cru. L>. 62 ; Hoh. 12; 2 Evans's Sta- supposition of many, express covenants 
lutes, 192. are inserted, not for the protection or 

(7) 6 Ann. c. 664 8 Geo. 2, c. 6. benefit of the purchaser or lessee^ but on 

(r) .6 Rep. 17. See 1 Saund. S22, a., the contrary, for the protection of the 

n. (2) ; 9 Ves, 325 ; 6 Bing. 666. ^endar or lessor t and to qualify the effect 

(s) 4 Rep. fn. of the implied covenant ; and see Nokes’s 

(0 Cro. Juc, 7.»; 1 Roll. Ab. 620; .5 case, 4 Coke, 80. 

B, & C. 609. 
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fifteen years; and the lessee brought an action of covenant 
against the executor of tlie tenant for life in respect of such 
eviction, but the Court of Common Pleas determined that such 
action was not sustainable, because the implied covenant 
ceased with the estatfe of the**^teru?nt for life, out of which such 
lease was granted, (.r) ^ ^ 

In Leases jit is usual and proper that the covenant for quiet 
enjoyment should be general and unqualified, for the lessee 
usually accepts the lease withqut being permitted to inspect the 
title of the lessor, and cannot therefore be supposed to know 
wliethcr he can safely accept such lease, as regards the lessor’s 
title, (y) ‘ , T 

In Mortgages the covenants foy title and (piict ei^oj^ient 
are almost invariably^ unqualified, and it is very proper that 
they should be so;* for a mortgagee is not in the same situation 
as a purchaser, but lends his Aioney on the faith of the land 
and the security of the title, and it is fUerefore but reasonable 
that the borrower should undertake that tlie title is absolutely 
good, and will secure the return of his loan. 

In Settlements^ where the husband received a sum of money 
or other portion for his own use, from his wife or her relations, 
it is prudent to require that he should covenant for the title to 
the property which it is agreed he shall settle witliout any 
restriction. But where such settlement by the husband is 
wholly voluntary, ortvithout return or consideration, (otherwise 
than that of marriage,) it is not alwa}^ required that he should 
enter into such covenants, or perhaps not into any other than 
a covenant for further assurance ; but these tilings depend 
upon and are regulated by the confidence which the parties 
repose in one another, and whether the title has been inquired 
into, and upon other stipulations of the parties in each particu- 
lar case. 


CHAP IV. 
I. lllOllTS 
TO Ri al 
PiioPiuUTy. 


We have considered the nature and general incidents of real Th'miiif. AUtn- 

•* , . II £./, 1 1 1 j / \ Custmn, 

property corporeal or incorporeal when or LopT/uola tenure. ya) as in case of Co~ 

— - jryhoUs, {z) 


0) 6 Binsr. 6;j() ; 4 M. P. 491, S. C. ; 
see also similar case, Dyer, a. ; Bendl. 
160. 

(y) Sec 4 Tamil. 329. But scjiihle, tliat 
the purchaser a lease rnay, unless re- 
strained express covenant, insist on the 
production of the lessor’s title, with some 
exceptions, Sugd. V. & P. 306 to 311 ; 2 
Bos. & Pul. 23; Keech‘ Hall, Dougl. 
22 ; 6 Taunt. 60. 

(t) See in general 2 Bla. C. 366, and 


ii^tes ; and ' see JMr. Sergeant Scrivciis’s 
very excellent work on C’opyholds, which 
contains all the law relating to Copyholds; 
see also FisIkU’, Watkins, and Cruise, on 
Copyholds, per tot, ; 1 Co. Lit. hy.'I'lio- 
mns, 663 to 676 ; 2 Saimd. Index, 

tit. Copyholds, Surrender, and Chit. Eq. 
Dig. tit. Copyhold ; ami as to copyhold 
^uure and incidents, ante, 232 to 237, 246. 
(a) Aiitc, 232 to 237. 



RIGHTS TO REAL PROPERTT, 


346 

CHAP. IV. With .respect to these, there are, on account of the nature of 
^T(fRi” r tenure, pevnlii^r modes of Alienation, (sometimes varying in 

Proj krty. particular manors, (/>)) regulated by the custom generally pre- 
vailing in most manors, (c) viz. by Surrender back of the copy- 
holder’s estate to the lord, in order that he may rcgrant the 
same to another per^n.or persons; Presentment of such sur- 
render by the homage, and Admittance by the lord of the 
party in whose favour the presentment was made; and all 
which ])roceedings are entered in the general Court Rolls of the 
manor, which in effect constitute a general register of the pro- 
ceedings therein relating to the estates and interests of the 
copylhold tenants> in tlm^ order as they arise ; and Copies of 
which proceedings are made, out by the steward on parchment 
and delivered to the tenant, and which cfii|pstitute the secondary 
or duplicate evidence of his title, and from whence he is termed 
a Co^Ji/liold tenant, or tenant by Copy of Court Roll. All these, 
as well as the custom requiring a license from the lord in creat- 
ing leases or demises for a longer term than one year, were 
established for the protection of the lord ; the (the Sur-^ 
render,) because, without the lord’s consent, no interest in the 
customary tenement could be passed for more than a year, so 
that he might know who was to be his ?icw tenant ; the second, 
(the Presentment,) to secure notoriety of the transaction, which 
could be best effected by the homage finding the fact of such 
surrender ; and the third (the Admittance) being required as 
evidence of the lord’s asseVit to his new tenant, and to secure 
the payment of the fines and fees payable to the lord and 
, steward upon admittance. The full statement of the principle 
upon which these w'ere required is concisely and clearly stated 
in the elementary works on this subject, (ri) We have seen 
that these modes of conveyance appljr as well to the transfer of 
Incorporeal hereditaments of copyhold tenure as of corporeal, 
and that even a right to hold a fair or market, or to tithe, &c. 

^‘Hiay be granted or transferred by copy of court roll ; {e) and that 
a transfer of copyhold cannot in general be efiected by feoff- 
ment, lease, or release, or fine or recovery ; {f) but that a mere 
Eyniiahle interest in copyhold is not properly the subject of a sur- 


(/;) AntCf 232 to 2.37; anti s^csonie mo- v. Glyn, 6 Taunt. 425 ; see as to demises 
tlern instances of peculiar customs, Harri- for a year witliout license being a general 
son, Index, tit. Custom.s and ^ttpscriptions, custom, ante, 234. 

II, Customs of Manors. w (t/) 2 Ula. C. and notes, 365 to 371 ; 

(d) J'liesc ex])ressions arc used because and see the works referred to, supra, 
there is not in strictness any general evtstomy note ( 2 ) , 
for all copyholds, though the like custom (e) Ante, 205. 
is generally prevalent in most manors, Evans (f) Ante, 235. 
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rendei*, nor can be surrendered, and it should be transfenved by 
assignment ; (g) and devisees of contingent^ remainders in a 
copyhold, not being in tlie seisin, cannot make a surrender of 
their interest, nor will a siirre?^der operate against them or 
their heirs. (//) Wd have seen when and how an equilable 
mortgage may be ettected of coir^hold^ ,4 

A Surrender may be considered as subsfantialltf the instru- 
ment of transfer or conveyance, and the jn’escntnient and ad- 
mittance merely as formal measures to perfect it. may in 
general be made by the owner of an estate of inlieritance of 
copyhold to the use of a third persQ*i and |iis heirs genfedly 
or in tail, and cither in possession, remainder, or ieveisii!i>’n, or 
to thc*uses of a will nt||^e or to be made by the owner. It may be 
made by the owner appearing in person or (under the 47 ( »eo. 
h', sess. c. 8, (/<:)) by attorney "before the lord or his steward, 
or by custom before two customary tenants in court, or by cus- 
tom which is usual out of court, and even out of the manor ; (/) 
and by the delivery of df rod or other symbol in the name of 
the whole, as directed by the custom, surrendering, or in other 
w'ords, resigning his estate or interest in a particular customary 
tenement to the lord, in trust for the intended purposes, as to 
be again granted out by the lord to such persons and for such 
uses as are named in the wriilen surrender, and according to the 
custom of the manor. If the use of tlie entire interest be not 
declared in the surrender, then the •residue of the interest not 
declared will continue in the surrenderor as of his former 
estate, {m) and might be resembled to a resulting trust. 

Tlie omission to surrender to the use of a wilf,* wheultiiat 
surrender is merely a formal act, is aided by express eiiact- 
)nent, («) as before it was felieved against in ecpiity in favour of 
a wife or younger children, or where the estate was devised for 
payment of debts, (o) though not in favour of a brother, grand- 
child, or natural children. But that act does not extend to 
cases where the mode and proceeding by surrender are not 


(^)Ant(f, ^T. 

4*2:?; aiut Scriv, (lop. ‘267. 

(h) 11 i:^iist, 18.^, 

(0 Ante, iraa, notc(s-); 111 Vos. 202; 
.‘i Vos. 682 ; (Uiit. Etp Dig. 60, 04, bi)6. 
Sfc observations, Sugd. V. 1*. 8 cd. 7617, 
a!» to when court rolls are not to be dcctiied 
notice to a purcbas(;r. 

(/c) Extended to ancient demesnes by 
Geo. .*>, c. 80. 

(/> 1 SalK. 184; lLd.Raym.70; but 


tUv,* admittance iiiusl be within tlie jua- 
nor. 

(w) 4 Co. 20, b. ; 0 ld.l07, a. ; 1 Browl. 
18; Cro. Eliz. 442 ; Gilb. Ten. by Wat- 
kins, 2.)4. and n. 116. 

(m) 66 Geo. 3, c. 102. See Chit. Col. 
Stal. 180, and notes. 

(a) J Aik. 887 ; 3 liro. 220 ; 1 P. W. 
60 ; 2 VesC 682; 6 Id. 667 ; 6 Id. .644; 
1 Eoiibl. Eq. 39; Chit, Kq. Dig. Cup. 

■s# 
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mattets of form, but of substance ; as where a surrender of 
copyhold by a married woman to the use of her will was re- 
quired by the particular custom of the manor, in which case the 
want of her surrender is not aided ; {ji) and the statute saves 
to the lord the like fees to be paid on admission as if a regular 
surrender had been made* It should seem that a general sur- 
render to such uses as the wncr shall appoint, is the most 
extensive and the best, when it is at the time uncertain what 
disposition of his estate the surrenderor will ultimately make, 
for it has been held that after such a surrender the owner may 
appoint either by deed or by will ; and a surrender for the par- 
ticular purpose of a will was not necessary even before the 
above statute, {(j) The beneficial and equitable title of the 
surrenderee, when for a valuable consideration, begins from the 
date of the surrender, and after admittance his legal title relates 
to that time ; (r) and immediatety after the surrender, the sur- 
renderor is merely a trustee for the surrenderee ; (a) and after 
admittance the surrenderee is an assignee within the equity of 
the stat. Hen. 8, and may sue for the breach of covenants entered 
into with the surrenderor. (/) But the surrenderee has no legal 
interest nor any right to enter before admittance ; {u) and to 
enforce the complete transfer of the legal interest and posses- 
sion he must proceed by mandamus to the lord to admit, or by 
bill in Chancery, (x) 

A Presenlment is only "^necessary when the surrender has 
been out of court, (y) It is to be made in that case by the 
homage, in order to inform the lord or his steward of what has 
been transacted out of court, and. it must substantially corre- 
spond with and truly state the terms of the surrender, for if the 
surrender were conditional, and the presentment as if it had 
been absolute, hoth the surrender, presentment, and admittance 
thereupon would be wholly void, (z) It should properly be 
made at the next court-baron after the surrender, but by the 
customs of many manors it may be afterwards ; and if a surren- 
deror die before presentment^ it may be made after his death ; («) 

(p) b n. & Aid. 492; 1 Dowl. & R. (s') 1 T. R. 600. 

64, S. C. As to surrender of lunatic’s (t) 1 Suund. 241, a. 

copyhold, see 1 Jac. & W. 642 ; 3 Swans. (u) 1 T. R. 600 ; 2 Bla. C. 368,369. 

98 • Chit. C:ol. Stat 1 80, note (&), 692. (i) 2 Roll. R. 107 ; 2 Bla. C. 369 ; post. 

As to liow a surrender should be taken ch. x. 

from a feme covert, see 4 Tauitj|^94. (i;) 2 Bla. (’. 366, 369. 

(o) 3 M. & S. 150. ^ (z) Co. Copyh. 40. 

(r) 1 T. R. 600; 5 Burr. 2674; 16 (a) Co. Lit. 62: 

East, 208; 2 Saund. 442. 
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and the presentment might be obtained by petition in the court- 
baron, or enforced in Chancery. («), 

Admittances of copyhold are of three descriptions; Jirsl, upon 
a voluntary grant from the lord without any previous surrender, 
or where a customary tenement has escheated or been forfeited, 
and the lord afterwards, as we have seen he may do, grants the 
same to a new tenant to hold of “Ihe ancient tenure and upon 
the same services ; (c) or where by special custom parcels of 
the waste are granted de novo to hold as copyhold ; (d) sccondli/, 
an admittance upon a surrender by the former tenant ; and 
thirdly, an adihittance upon a descent from the ancestor. 

With respect to the Jirst^ upon the re-granl of an escfieat or 
forfeited copyhold, the re-grant must be upon prccis(‘ly the same 
tenure and services as those subject to which it was before held 
without diminution or addition, (c) The lord’s grantee in this 
case has title without further admitttince. (y’) 

With respect to admittances upon Surrender, wdietlier upon 
a conveyance or devise, they ai'e of the most essential import- 
ance to vest the legal and perfect right in the surrenderee, for 
although the lord is a mere instrument, yet until admittance by 
him the estate remains in the surrenderor, so that if he die 
before admittance of the . surrenderee, the legal estate descends 
to the heir of the suiTcnderor ; {g) for which reason a surren- 
deree has no estate to forfeit nor does forfeit for a felony com- 
mitted before admittance, for till then the estate remains in the 
surrenderor, {h) But if a surrenderee die before admittance, 
his heir will in equity be entitled to it, and the widow to free- 
bench, though not to the legal estate. (/’) And where a devise 
was made by an unadmitted devisee, it was held that. the second 
devisee could not recover in ejectment, bccau&'U his admittance 
had no relation to the laste legal surrender, but that the Icgcd 
title remained in the heir of the surrenderor, the first testator.(/") 
The admittance must be to hold the sam* estate or quantity of 
interest as that limited by the terms of the surrender, or it will 
be void. (1) If the lord refuse to admit such surrenderee, the 
latter may compel admittance by bill in Chancery, (w) or now 
more usually by motion in the Court of King’s Bench for a man- 


(a) Co. Copyh. 40. 

(t) See in general Ula. C. 370. 

(c) Ante,-233,n.(0,(»»);2 BI.C.370. 
( d) Ante, 233, n. (i), 347. 

(c) Co. Copyh. *s. 41’; 8 Coke, 63. 
(/) 2 Bar. & Aid. 453. 

(g) 5 East, 132; 1 Smith’s Rep. 363. 


(h) 1 Kcny. R. 110 ; SSauiid. 422, c., 
n. 2 ; 1 T. li. 600 ; 2 Bhi. C. 368* 

(0 2 Sa||ul. R. 422, d. 

(k) 7 EaCH. 

(/) 4 Coke, 27 ; 1 Coke, 140 ; ante, 
347. 

(m) Cro, Jac. 368. 
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damus. (w) And though the surrenderee could not, (o) tlu^ 
surrenderor might sustain an action against the lord for his 
refusal to admit, (jj) . The lord may by proclamation compel 
such a surrenderee to be admitted, and if a copyhold be granted 
for a term of years, it was held that the executor of the termor 
was obliged to be admitted, aijyd that the lord was entitled to a 
fine upon such admissioil. (y) Before admittance such surren- 
deree has no legal estate but merely a possibility ; he could not 
therefore himself niaivc iiny efficient surrender, (r) nor make a 
devise so as to pass any legal interest, (. 9 ) nor could the surren- 
deree before admittance sustain any action founded on the 
right of property, though if in actual possession, he might, 
merely in respect of such possession, sue a stranger. 

But after admittance upon such a surrender, the legal right 
relates back by legal relations to the date of the surrender, 
unless it were only prospective in its terms, and on which 
account it has been held that in an al^tion of ejectment, the day of 
the j|emise may bo laid^'at any time after the surrender, though 
before admittance, provided, before the commencement of the 
action, there had been a sufiicient admittance ; (/) and a copy- 
holder may maintain an action of trespass for mesne profits 
from the time of surrender, after he has been admitted and 
recovered in ejectment. (?/) And after admittance, the surren- 
deree is considered to be an assignee of the reversion within 

tlie stat. lien, 8, so as to enable him to sue in that character 

■m ' 

for breaches of covenant ^entered into with the surrenderor or 
his ancestors, {x) The admittance of the particular tenant is 
the admittance of *tlie remainder-man, but the latter may be 
admitted by himself. ( //) 

Admittances upon Descent^ as regards any supposed transfer 
or perfecting the estate or interest, ^ are wholly irnmatertaf for 
the heir has as complete a title without it as with it, for 
he can take possession, and maintain every description of per- 
sonal action or (\jectment without ever obtaining any admittance ; 
so that, excepting for the satisfaction of the heir, and to enable 
him to have the copy of his admittance ready to produce on all 
occasions, and excepting tfie securing payment of the fine and 
fees, the admittance of an heir is not of any utility, Qn which 
account the courts formerly would not compel the lord to admit, 

(«> 2 T. R. 48r. (,s) 7 East, 8. 

(o) Cmu Jac. :U38. (t) (5 East, 210; 1 T. R. 600; 4 

(;i) 3 TJulst. 217. Burr. 1932 ; 2 Saund. 422, c., n. 2. 

(5) I Burr. R. 206; 1 Kcny. R. 471, (u) 16 East, 210; 2 Wils. 15» 

S. C. (a) 1 Saund, 241, a. 

(0 2 Bla. C. 368. (y) Id. 147, a. 
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considering that form as a mere useless ceremony ; (^) but now 
an heir may by compel the lord to admit hhn;{a) 

and the heir need not tender himself for admittance at the 
lord’s court, if he 1ms been previously refused by the steward 
out of court, (b) In order to compel the heir to pay tlie line, 
(which is not usually payable ^ptil after Jidmittaiice, (c) ) tlie 
lord may, by tlie custom of most manors, compel the heir to he 
admitted by three successive proclamations for him to come in 
and be admitted, and if he shall neglect to do so, the estate 
may be seized and withheld yuoKSfjue the heir appear to he 
admitted and pay the fine; (d) and after admittance, wliich is at 
least equivalent to an attornment, tlie party admitted cannot 
dispute the lord’s title to the manor, (c) When tin* ])arty 
entitled to admittance hy descent br under a will is an infant or 
feme covert, the 9th Geo. 1, c. 29, provides against forfeiture 
and a remedy for the lord’s finc^ by enabling the lord to a])point 
a proper guardian to be adihitted, and who lias powers enahling 
liiui to raise and pay the fine. {/) • 

liy the mutual consent of the lord and liis customary tenant, 
the cojiyhold estate may he llrfranchised and converted into a 
perfect fee-simple estate, and which may he ellected hy tlie 
lord’s conveying, mediately or immediately, to tlie tenant the 
freehold of tlie particular or specific premises which were held 
hy copy, or hy releasing to the tenant his scigiiorial Tights. (^»') 
And if a party by mistake sell an estate as freehold, and a part 
he discovered to be copyhold, a Court of Equity will give time 
to the vendor to get the latter enfranchised, so as to enable 
him to jierfect the title to the whole. (//) 


The right to transfer im estate or interest in corporeal or 
incorporeal property oi freehold tenure hy Will was first given 
by S2 H.8, e. 1, and 34 ik 35 11. 8, c. 5, but wliieli only autho- 
rized the devise of two-thirds of the estate, reserving one-third 
to the king or the lord, to countervail the advantages derived 
from wardship, primer seisin, Svc.i and wlien those benefits 
were annulled by the stat. \2 Car. 2, c. 24, it followed that the 


(s) 2 T. R. 197 Co, Copvh. s. 41 ; 
2 Hla.C. 371,372. 

(a) 3 liar. & Cres. 172 ; 4 Dowl. 6i. 
Hy. 492, S. C. 

(b) 2 M<m. &c Scl. 87, 

(r) 2 T. 11. 484 ; 1 East, 236. 

( d ) Ante, 236 ; 3 T.* R. 162 , 6 East, 
322. 


(e) 5 Har. 6c Aid. 626 ; 1 Dow. &: R. 
213. 

( /') See Chit. Col. Stat. and note:], 178; 
3 T. R. 162 ; 13 Ves. 240, 233. 

(ff) 1 W|ltkin»’ C!opyli. 3b2 ; 4 East, 
271 : and see 1 Tlio. Co. Lit. 676. 

(h) Sugd. V. & P. 8 cd. 273, nolc(Il). 
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32 II. 8, c. 1 ; 
34 33 H.8. 

c. 3. 
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34 &c 35 Hen, 
8, c. 5, 8. 4. 


The 29 Car. 2^ 
c. 3, B. 5, 6. 


entire interest in freehold^ when of inheritance ^ became devi-^ 
sahlel The power to devise freehold of inheritance and the 
form of the devise now depend upon the enactments in 34 & 35 
H. 8, c. 5, s. 4, and the statute against frauds, 29 Car. 2, c. 3. 
The former enacts that all and singular person and persons 
having a sole estate or interes<^ in fee-siniple, or seised in fee- 
simple in coparccnery, or in common in fee-simple, of and in 
any manors, lands, te^ements^ rents, or other hei'editaments^ in 
possession, reversion, remainder, of#ents or services incident 
to any reversion or remainder, s'hall have full and free liberty, 
power, and authority to give, dispose, will, ow devise to any 
person or persons, except bodies politic and corporate, by his 
last will and testament in writings or otherwise by any act or 
acts lawfully executed in his*life by himself solely, or by himself 
and others jointly, severally, or particularly, or by all those ways 
or any of them, as much as dn him of right is or shall be, all his 
said manors, lands, tenements, o? hereditaments, or any of 
thei|^ dr any rents, commons, or othe^ profits or commo(jIitj^es, 
out of ®r to be perceived of thd, same, or out of any parcel 
thereof, at his own free will and pleasure.” 

The 29 Car. 2, c. 3, s. 5, enacts that all devises and bequests 
of any lands or tenements devisable either by force of the sta- 
tute of wills or by this statute, or by force of the custom of 
Kent, or the custom of any borough, or any othen particular 
custom, shall be in ivritingy and signed by the party so devising 
the sanie^ or Ijy some otljcr person in his presence and by his 
express directions, and shall be attested and, subscribed in the 
presence of the said devisor by three or four such credible wit-- 
nesses, (!) or else they shall be utterly void and of none effect.” 
And then sectiw 6 enacts that no such devise in writing, nor 
any clause thereof, shall at any time be revocable, otherwise 
than by, some other will or codicil in tvriting, or other writing 
declaring the same, by burnmg, cancelling, tearing, or 
obliterating the same by thfe testator himself, or in his presence 
and by his directions and' consent ; but all devises and bequests 
of lands and tenements shall remain and continue in force until 

-I- 

(i) It will be observed that there is a fiflh section, that the testator should 
material diflorence in the words of the 6th actually sign his will in the presence of 
and of the (Uh section, as regards the cir- the three witnesses f and the adhering to that 
cumstaiices aticfiding the signature of the requisite would certainly better prevent 
testator. The sixth section expressly re- imposition. Did not the term attest require 
quires* that the testator should sign the that the witnesses should see the testator 
revocatiotf((4n the presence of the three actually sign ? The toords of the two 
witnesses. It may therefore be inferred, clauses, however, certainly differ, wbat- 
uotwithstanding the decisions to the con- . ever may have been the intention of the 
trary presently noticed, that probably legislature, 
the legislature originally intended by the 
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the same be burnt, cancelled, torn, or obliterated by the testator 
or his directions, in manner aforesaid, or unless the same be 
altered by some othci;/will or codicil in writing, or other writing 
of the devisor, signed in the presence of three or four n'it nesses, 
declaring the s((?ne,'' (J) 

The operation of these acts be conveniently considered 
with reference, 1st, to the thing or property that may be de- 
vised under them; 2dly, the tenure, estate^ or interest therein, 
and the operation of certain terms ; 3dly, the form and requi- 
sites of a will, and the testator’s signature thereof; 4thly, tlie 
(dtcstation by Vitnpsses ; 5thly, construction, operation, and 
pleading of a will, with the consequences of a devise to an heir, 
and of revocation^, and other points. 

• 

Istly. With respect to the property or tiding that maybe de- 
vised under these statutes, th^ terfns of the acts are very extensive, 
expressly including manors, (A ) lands, (/) tenements, (/??) rents, (//) 
and other hereditaments^ fo) the comprehensive import of \\4iicli 
terms we hfive considered at large. The terms include every 
thing corporeaband incorporeal, the particulars of which have 
been enumerated. (/>) 'Ibc terms being so comprehensive, it 
would seem scarcely necessary to refer to decisions. It has 
been held, that an advowson in gross (</) and tithes (sr) mJiy be 
devised, but that certain franchises cannot, if) In describing 
in a will the thing intended to be devised, it expedient to 
specify and enumerate the principal messuages, buildings, farms, 
laifd, or other property, by the usual and most appropriate de- 
scription, and then, after the words “ with tlic appurtenances,” 
to add and all lands, tenem^'nts, and hereditaments; commons, 
ways, watercourses, rights, casements, and ailvantages what- 
soever, now or heretofore usually used, occupied, or enjoyed 
with the same, whether as part or parcel thereof, or Tor the 
better or more conveniently occupying or enjoying the same 
by which means all discussion and litigation respecting the ex- 
tent of the property intended to he devised, and w lictlier or not 
a way or other easement were strietjy appurtenant, or had not 
been extinguished as such by unity of seisin or otherwise, would 


(.;) This clause clearly requires that 
the testator shall sign such revocation in 
the presence of the three witnesses, and 
quaire, whether that was not the real 
intent in the prior clause in making a 
will? See ante, 352, n. (0 ; 1 Saund. 
277. b., in notes, 

(h) Ajite, 166, 

VOL. I. 


(0 Ante, 179. 

(m) Ante, 151. 

(w) /lute, 225 to 2^9. 

(o) Ante, 153. 

Od Ante, 145 to 229. 

(q) Cro. Eliz. 359; 2 Bla. R. 124'). 

(r) 6 Cruise, 22, 

(s) Id.ibid,;3ColiC, 32, b. 

A A 
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CHAP. IV. be avoided. (0 The terms effects,” (w) or property («;) in 
^Tf/llKAL^ only import itersomd property, and will not in general 

Propeuty, include or pass real estates, unless there be something in the 
context of the will to extend the terms beyond their natural 
meaning; nor will the w^ords ‘‘securities for money’’ pass the 
legal estate of a mortgage in fee without words of inheritance, or 
other words denoting a clear intention, (.r) 


2dly, Extent hitcresl^ ortho tenure or estate in the pro- 
perty devised. The act speaks* only of estates which the tes- 
or ccjuitti- tator hath in fec-simplcy jn possession, rcv*crsioL, or remainder; 
l)k,vS;c. they therefore do not extend to estates or customary 

freeholds, the devise of which will be presently st^parately no- 
ticed. (y) It is hotter, in a 'devise of real property, to jise tlu' 
words “ my estate and interest' in the tlyng specified, and then 
to limit or declare what extent ^)f interest the devisee shall take 
as “to him and his heirs and assigns for ever,” or “to him and 
his assigns during the term of his natural life,” &c., by which 
means all discussion respecting the extent of interest that 
passes will be avoided. VV'e liavc considered the extensive 
meaning and operation of tlie w ord “ estate,” especially in a will, 
and wdien a mere devise of the thing, w itliout that w ord, will 
pass the fee-simple, (.r) J>y introducing the word “ interest,” 
as well as “ estate,” all possibility of dou])t w ill be avoided ; 
whereas a devise of a “ messuage,” or of “ my estate at 2?.,” 
without the addition of luy estate, or “my estate and 

interest,” or adding wwds expressly denoting the duration oi’ 
interest, as, “ and Ids lieirs,” or “ for ever,” or subjecting the 
devisee personally to tlic payment of debts or legacies, wdll, in 
general, only give him an estate for life, (a) 

But very general w ords in a will may pass the largest interest 
in real jjroperty. Thus, a gift to and />. (son and daughter,) 
“ whom I appoint my'i'xecutors, of all that I possess in an// iva// 


2. Extent of 
estate deviseil, 
and whether 


(^l) Ante , to ai)|)iutenanccs, i;>a to 
159; and as to the comprehensive import 
of' the terms ante, J67 to \*(i9; 

curtilage, unte, 175; land, 3 79, IBO. 

(m) 1 Russ. K. ; 2 JMaide vX S. 
448. 

(r) 6’ Eiiiii. 60'-^ to dll; 1 Russ. 
479; 2 Marsh. K. ;i97. 

(.1 > 9 Bar. C. ‘.»(i7. 

(v)7 East, ^99, d ; Chit. To). Stal. 
1 1'Jl, ill notes. 

(c) Ante, 159, 950, 9t0, 2J9. 

(a) ld..ibi<i. tVhen “ my estate at 
Ashton” passes a fee, see -1 'I’aunI, 17(1 ; 
2 Marsh. 15, 13J, 3 17, .559. 597: “ «// 
ray freehold jn'opertf paSscs the fee. 
Id East, and as to the diti/Tence 


hetweeii the word “ cstata" and lands,'' 
2 Marsh. 55 ; 7 East, 959. Whei. 
an cilale in fee or fee-tail passes, al- 
thougli only an estate for Jife. be in terras 
given, 4 M. ft S. 5C4 ; .5 M^^ &c S. 522. 
When tile word “ estates” passes a fee or 
a devise over after death to tenant for 
life, 4 M. ft S. 5(i(i. llevise to wife of aH 
testator's estate, and, after her death, to 
the heirs of her body, share and shart' 
alil;<*, and in default of issue, ftc., sh<* 
takes only an cslatc for life, 2 Marsh. 9. 
Devise of a house alter payment of debts 
only gives a life interc st, unless devisee 
Ik; ebargt d with peinomd liability to pay 
the <ieht.s, 5 M. S, 516, 518. 
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beloiighig to me, by ihciu freely to ife possessed or c ojovecl, of 
wliatever nature or manner it may he*,” was lield to pass tlie 
fecvsimplc, those words being e(|uivalent to a gift of all Ins pro- 
perty, and tills, although the testator expressly cxeepted his 
household furniture, {h) So a devise of “.all my loorldtif goods" 
may pass a fee. (c) So a direction in a will, that all the testa- 
tor's children shall share equally in all his property, gives them 
the real estate in fee. {tl) But, in such a c^se, if-ftirther general 
direction for the sale, in a given event, of an estate in foe de- 
vised by a will, without expressing by wlioin it was to be sold, 
does not give^a power of sale to the executors by implication; 
and if the estate be given to the testator’s eliildren, whp arc 
under age, the sale must lie suspended until they hav(^ attained 
twenl^y-one, and are competent to convoy, (c) 

A trust estate, {f\ and tlu? legal interest of a mortgjigee in 
fee, (;g') and equitable inteyestf? (//) as \veli as legal, in general 
including an equity of redemption, arp clearly devisable, and 
will pass under tlie general words in a will ]>assing other estates, 
unless a contrary intention can be collected from ilie testator’s 
expressions, or from purposes or limitations to which ho has 
subjected the lands so devised, and wliicli would be inconsistent 
or improper, if they liad reference to trust or mortgaged ]iro- 
perty. (i) But tlio estates of a trustee or mortgagee do not pass 
by any intendment beyond the terms of a devise, w liicli purports 
merely to devise wliat is strictly beneficially bis own property, 
and therefore “ a devise of all my rt‘ady money, and securities 
for monci/f will not pass tlie legal interest in fee of a testator, who 
was a mortgagee in fee. (/:) In goneral, parol evidence is not 
admissible to extend the tprms of a devise ’and ’enlarge the 
estate beyond wdiat the w^ords w'ould import. (/) 

'J'he testator must be seised, either legally or equitably, at 
the time of mahing his will. We have seen that a will as to 
personal property is ambulatory from the time of making it 
until death, so that, provided the intention of tlie testator so 
appear, or there he an express l)eqnest of the residue, then after- 
purchased or acquired personal property wall pass ; and the 


(/>) 4 Uuss. K. a 18. 

(c) ? Bing. 664. 

00 1 Jac. W. 189, 192, ik)U-( 7/). 
(0 1 Jac. W. 189. 

( f) 2 P. \V. 2;‘)U j and sec cahc? ( ded 
9 B. Cres. 267. 

(^) 1 Ch. R. 18 ; 9 B. & Urcs. ‘J{)7. 
(/t) 1 Chit, R. 190: Tlic wonh harm ^ 
an estate, tkc, in most statntes art; ci»n 
striH'd to incUidc' cquitahlo as >vrll as legal 
interests ; sec in general, 1 Atk. I 


P. VV. 278, and eases on game (jnaliiica' 
tions, (Jald. 2.40 ; 9 Price, 267; V> i . R. 5(»6; 
12 Isast, 264, and Scrj('ant Williams’ opi- 
nion, I'liit. (i.mie L. 2ed. (>4, 66. 

(i) See I.ord Kidnn'.s in Lord 

liraifhrodkr v. hmhip, 8 Ves, 117; 10 Price, 
76 ; ami see ohservalitais oi Basicv, J. in 
9 B. tV Cre.s. 278. 

(K) 9 B. t'V Ci ?s. 267. 

(1)3 >r. A S. 17 1 ; 4 raunt. 117, 
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same rule would include a chattel real, as a term for years ; (m) 
but no freehold interest in real property will at law pass, unless 
the testator have the estate therein at the time of making his 
will; not on account of the word having"' in the statutes, but 
on the ground that a devise of freehold is in the nature of a 
coiwei/ance, which cannot operate upon real estates subsequently 
acquired ; (w) and this rule prevails so strongly, that the testator 
must continue to retain until his death, subsequently, the same 
interest in the land as that which he had at the time of making 
his will ; (o) and a will cannot become operative by the testator 
afterwards becoming interested in land, though specifically 
devised, {p) excepting by formal repnblication of the will, (f) 
But provided the testator have, at the time of making his will, 
a sufficient devisable estate in land, it is not every act or «7.1tora- 
tion in the nature of his estate will prevent his will from 
operating. (;*) With respect to the words in the first act, sole 
seisedi we have seen that a will by a joint tenant before sever- 
ance of the joint interest is inoperative, (.v) 'The intention of 
the legislature in using the w'ord ‘‘ having" was to enable not 
only persons actually seised of a legal estate, but also all bene^ 
//c*/Vv/ owners even of equitable interests in possession, remainder, 
or reversion, to devise the same. In equity, therefore, a pur- 
chaser’s beneficial and equitable interest in land contracted for, 
though not yet conveyed, maybe devised, (/) also contingent 
remainders, and all other contingent estates and interests in 
land. (//) And a possibility, by virtue of an executory devise 
or a springing use, is devisable, {pc) 

It lias been supposed, upon the same principle, that a person 
w ho has been disseised canuot devise his interest until he has 
regained possession ; l>ut as a devise under such circumstances 
could not be attended with the consequences intended to be 
guarded 'against by the statute against transfers by sale of an 
estate, whcu’c the possession is adverse, ( y) it should seem that 
such devisee might effectually pass his interest by devise. ( 2 ) 


{m) A7ite, wo. 

(?«) Id. ibid. ; 12 V«s. .Tun. 4127; ^nd 
sec Chit, Ct)!. Slat, lot), lol, and 11120, 
note (d). It is essential to attend to tliis 
reason. 

(u) Id. ibid.; 4 Burr. 1061; 8 East, 
5 . 312 . 

(^p) Co. Lit. 392. 

(^) 4'T. R. 00 ; Cowp. 364 ; 6 Cruise, 
28 . 

(r) See cases collected, Chit. Col. Stat. 
1120, 1121. 

(s) Ante, 269 ; and sec 1 Bla. R. 476 ; 3 
Burr. 1468. 

(0 1 Ch. Cas. 39 ; 9 Mod 78. 


(u) 6 Cruise, 23. 

(t) 1 Hen. B. 30 ; 3 T. R. 86. 
ly) See 32 Hen. 8, c. 9, Chit. Col. 
Slat, and notes, 130, note (a); 1120, 

note ; Evans’s. Statutes, 451, d.* A seisin 
in law is in general suiheiout, 2 Dowl. & 
11. 38. 

(c) Id. ibid.; 2 Ves. Jun. 427 ; but 
see 1 Taunt. 578; 8 East, 552; 6 Cruisers 
Dig. 30 ; Evans’s Col. Stat. tit Wills, 
451. If it were otherwise, an heir might, 
bv disseisin, readily prevent the party le- 
gally entitled from afterwards defeating 
the descent. 
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We have seen that an estate pur aulre vie is expressly cle\isable 
by the last mentioned act. (a) 

And notwithstanding this rtfle at law, that /7/?er-pur chased ^ 
real property will not pass, it will frequently be otherwise in 
equity, when the testator’s intention to the contrary must be 
collected from the terms of the will, ;ind the heir would take 
advantage of the testator’s neglect to republish his will after 
his purchase, and yet attempt to take any l)enefit under the 
terms of the wdll; and thereibre a devise and bequest by a 
testator of, all my estate and t?ftects, both real and personal, 
which I shall hie possessed off w^as held in Equity to extend to 
lands purchased by the testator after the date of his will ; and 
it was held that the heir taking ,]>eneflts under the will must 
elect titlier to give up his claim to such lands or lo give up his 
share of any benefit tinder the will. (/>) 

3dly. JVit\ respect to the fonn of a mlL The statute 31 and 
35 Hen. 8, c. 5, s. 4, and the Car. it, c. 3, s. 5, rcispectively 
require it to be in writing. But if it were printed it would 
suffice, provided it w’crc duly signed, (r/) and probably it wajuid 
be the same though in pencil, (c) 

The 29 Car. 2, c. 3,' s. 5, rectuires that tlic will shall be 
signed by the testator, or by some other ])ersoii in his 2 )r esc nee, 
and by his express direction ; signature by jnark w’oidd suf- 
fice, (y) It need not be at the foot, for it may be at the begin- 
ning or on the side, if written wdth* intent to give eflect to the 
wdiole instrument, tliough it is usual and safer to subscribe 
every distinct sheet of a will.(g*) But wdierc a will consiijtcd 
of several sheets and the tesXator signed two pf them, but from 
w eakness could not sign the rest, the court was of o])inion that 
the wdll was incomplete, thougli if he had sigmal llie Ipsj. sheet 
it might havQ been otherwise. (4) It lia.^ been decided that the 
signing by the testator in the presence of the witnesses is not 
requisite, nor is it essential that any of the witnesses should see 
him sign or even see his signature, (i) tliougli they must sign 
in his presence, or at least in a situation wdiere he might see 


(a) 29 Car. 2,c. 3, s. 12. 

(fc) Churchman v, IreUuid, 1 Kuss. 
M. 260, confirming 13 V'^es, 209, 1 Dow, 
249, and qualify' ing 1 Jac. 634. 

(c) See a short form, post, 360. 

(d) 2 Maa. & Sel. 236. 
e) 5 Bar. & Crcs.*234. 

/) 3 Levr. 1 j Freem. 538 ; and see 


2 Bos. 6c Pul. 238. 

(g) .3 T.ev. 1, 86 j 9 Vf?s. 294. 

{h) 7 Bing. 467 ; Dougl. 241 $ 4 Vos. 
197 ; 9 Ves. 249 ; and see 2 Pro. 6c 13. 
6.60; 5 Moore, 48 p S. C. 

(i) IVhite V. British Museum, 6 Bing. 
310; a Ves. &l B. 362 ; and IVright v. 
Wright, 7 Bing. 467, 
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and ujpderstand that f/iet/ were signing as witnesses ; and it is 
held to be sufficient if the witnesses can swear that the testator 
acknowledged his signature to each witness, (A) or even one wit- 
ness ; and according to the decisions even such an express ac- 
knovjt^eJgment may notibe essential. (/*) ScaUng is not required, 
and it shovdd seem that i(: would not dispense with the omission 
to sign, because signature is a more certain and permanent 
mode of testifying assent than the verbal proof of the testator 
having sealed ; and it will be observed, that t^ie statute against 
frauds, throughout its provisions requires the sanctipn of sig- 
nature and not that sealing. (/) No formal Setiverifi as 1 
deliver, or 1 sign thil^' as my last will and testament,” though 
usual, is requisite, and there .is not in the statute one word or 
expression respecting the pnbWcatlon of a wiU, and therefore it 
seems quite sufficient if tlic will has been signed hy the testator, 
and it be also attested by three wilncsses in his presence, though 
at different times ; (/?/.) ami tlie testator need not describe to the 
witnesses the instrument as Ids will, or name what instrument it 
is ; nor need the witnesses know the terms of it, or even wdiether 
it be a deed or a \vill.(y^) And if the attesting witnesses will 
neither swxiar to the sealing or publication, Holt, C. J. held it 
sufficient to prove their attestation, (o) And it was recently 
held that a will of lauds, subscribed by tliree witnesses in the 
presence and at the request^ of the testator, was sufficiently 
wdtliin the statute against frauds, althougb none of the wdtnesses 
sawHlie testator sign or even saw his signature, and only one 
of them knew wliat the paper w as.(y;) It may be (|uestionablc, 
under tlie terms of the act, whether any comnmidcation from the 
testator is necessary, and wdicther a. w ill may not be equally valid 
Without either of the witnesses knowing what the instrument 
was, for tlie siibsecpicnt proof of the testators liandwriting, 
and those of tlie three w itnesses, w ould, w itliout any such com- 
munication, siifiicicnlly identify the instrument. (^ 7 ) 


Qi) Ante, ‘od7, 11. (i ) ; arnl sre post, thrit 
even that is not necessary, ami that at 
least an acknowleilgineiit to one 'Would 
suffice ; but see ante, 33C, iiolo(i). 

(0 2 Ves. S. 450; J VVils-313 ; 1 Ves. 
Jun. 11 ; 17 Ves. 15S ; 13 Id. 175. 

(»«") 7 Bing. 457. 

(n) 3l^tark. Kv. 1680, and cases there 
collected. 

(e) Dn^uell V. ('>lusscock. Skin. 413; 
1 Stark. Kv. .‘lod. In case of bonds or 
notes ■with a subscribing witness, it suf- 
fices to j)rovu the handwriting of the 


latter, and all the other requisites, if not 
negatived by the 'witness, will be pre- 
sumed. 

' (v) ^Vhitey. British Mnscunif* 6 Bing. 
310; Wri^if/iL v, Wright,? Id. 457. 

(f/) iVntc V. Oaglp, (Jomyns, 197 ; and 
see Trimmer v. Jackson, Burn’s Bed. L. 
But it seems that in general proof is ex- 
pected of the t(‘.s(.:itor’s acknowledgment 
to at least one witness that the instrument 
was his will ; (> Bing. 310 ; 3 P. W. 253 ; 
3 iStark, Bv. Wills, 1686. 
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4tbly. As to the aticslation and stlhseribing in the presence 
of the testator by three or more credible witnesses, Altliouiih 
proof is essential tliat the will was attested by the witnesses in 
the presence of the testator, it was not necessary that such 
attestation should be stated on the faqj of the will, or at the 
foot, (s) The attestation of an illiterate witnesis, by making his 
mark, is a siiflicieiit snJiscrlpiion. (t) And althougli the wit- 
nesses must attest and subscribe the will in the presence of tlic 
devisor, it is not, iieccssary that they should do so in the pre- 
sence of each other ; and w lierc each of the witnesses, at 
perfectly distAct times, at his rccpiest, signed as witnesses, and 
neither of them saw tlu^ testator sign or saw his signature, and 
he only told one of such witnessc^s that the instrument was liis 
will, tfhis attestation was held sulHcieiit. ) Neither is it neces- 
sary that the witnesses shopld sec the de\ isor sign the will or 
even see his signature when fhey attest, provided he acknow- 
ledged his signature and that it was Ijis will in their presence, 
or to one of them; (-y) and where the devisor having executed 
liis will in tlio ])resence of two witnesses, aft('rwards produced 
it to a third and showed him his name, and told him it was his 
handwriting and desired him to vvltncss it, which lie did, it was 
held tluit the will was u^dl executed , ( //) 

Nor is it necessary that tlic testator sliould (tcinally see the 
witnesses sign tlie will ; it suilices if it be sliown that he was 
so situated that b(^ mlghi have seen tluaii do so, (-) When the 


(j ' ) 'Z lila. C. a? (3, .'37 7 ; n. (/ ;• 

{s) -J- ‘J17 ; 0 j 

Viii. Ab. tit. Devise^ N. 9 ; liac. Al». tit. 
Wills, n. y ; Vricf V. Smith, W illcs’ U. 1 j 
j I’aniit. yi7 ; am! i>cr ].<!• I'ililon, Uun~ 
clijj'c V. earkijns, 6 Dow, yO'J. 

U) If 'r/n/a V. ir/'/’i;///, 7 1 33 ML*’, 4 hi' ; 
Jhtrrisoii v. ilarrooii, o \'os. juu. IS.a; 
Addu V. Grice, Id. 

(u) [lV/_i'7a v.^]Vri^hl, 7 4i>7 • 

Smith V, Codroii, citcfl Z Vo.s. -lab ; i/rtfif- 
iion V, Ailibnim, Z Vos. l.o J j Jonca v. 
Lain:, cited Atk. 177. Sec Stoiirhnisc v. 
Evelyn, S 1 *. NVms. ; Tt't'.s///ccc7i 
V. Kennedy, 1 Vos. (S: 15. ady ; Ellis v. 
Smith, 1 Ves. jun. 11 . 

(.t) V. Wright, 7 I5inc. 4')7, 

(i/) loid. ; 1 Ves. 6c. 15. \W)Z\ supra, 
G Bing. 318, 3Z0 ; 7 Id. iST. 

(z) Todd V. E, of iri«(7a7.sct(, .1 Mood. 
&c i\I. I'i, 'J'he witnesses to a will dc?- 
vising real estates retired and attested 
the same in an adjoining room, a .sin.'dl 
part only of which was visible from the 
bed, in which the teslator lay so weak as 
to be incapable of moving without a.ssi.st" 
anco ; it did not appear in what part of 
tbe room the witnesses signed tlio will, 


ami it waji held that the will was duly 
.atf<st"<l, tlie*jr«ry nmlifjg that it was 
attested in .^wcb a place that the testator 
had an opporl uniry of .seeing, and migliL 
ha'/t' Font it <.U»ne. Abbott, (’. J., in 
suminiug uj>, said, " d'he siiigh‘ (juestiou 
is, wa.s or was not, tlie will attested in 
tlie pre-'-eiu-e of the tcst.ator I .AVhat i.s 
Du*ant l)y prcHcncc may ai.rmit of some 
donbt ; it* c.aiinot in all ca.ses inean iti 
.sight of the testator, becaii.se he may 
hav(‘ been blind j in that case other cir- 
cumstances hnv© been lield snllicient. 
In ordinary c^Si s the rule, as I collect it 
frpm the authorities \ Doc dnn, d rig/ft y. 
Manifold, 1 Alau. 61 . S. ypl, and cases 
there cited j is, was or wa.s not the will 
attested in such a situation as that he 
might, liave teen it, if it wtis att(‘sted at 
the pier table, or at either of the other 
tables moved into that part of the room 
which was visible from the bed. It is 
for yon to s:iy whether it is made out to 
your satisfaction that it wai attested in 
such a place as that the testator had an 
oj)j>ortunity of ser ing and might have 
seen the witnesses do it.’' 
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CHAP. IV. 
I. Rights 
TO Real 
P pOPF-nTY. 


Ist* Debts and 
funeral and tes- 
tamentary ex- 
penses charged 
uii real pro- 
perty. 

2. Devitein fee. 


testator desired the ^vitnesses to go into another room, seven 
yarc^s' distant, to attest his will, and there w as a window broken, 
threfugh which he might see them, the attestation was held to be 
sufficient, (a) So where the testator was sick or in bed, though with 
his curtain drawn, {h) So where the testatrix coi^d see the wit- 
nes^s through ihe wintlows of her carriage and of the attorney’s 
o^ce. (e) Wheiae the testator required the witnesses to set their 
hands as witiiesses to a paper iblded up, #hich they did in his 
presence, lit was considbr^ tSat t|iis was sufficient, although 
the testator did nit 8% it was* his will;(^/5 and although it 
seemS^ in %eneral to 4iave been supposed there a^tiould be some 
acknowledgment by ttic testator of his signature to the instru- 
ment as his will, at least sworn to by one 01*^^116 witnesses, (e) 
But it is otherwise if the testator was so situated that he. could 
not have seen the witnessot' attest the will ; as where they go 
down stairs into another room, •out of the teaiiitorle presence, 
and attest the will tliere. {f) So if the testator was in a state 
of insensibility at the time.(g) 

An incompetent witness is not a elidible witness ; and upon 
the trial of an issue or question respecting the validity of a 
wdll, evidence of the character and credibility of a deceased 
witness is admissible. (4) The 25 Geo. 2, c. C, renders void a 
legacy given to a witness by a w ill devising real property, in 
order to render him a competent w itness, ii) 

The attestation of a will n<fed not state that the witnesses 
subscribed their names in the presence of the testator. (4) 


(a) Shires v. Glascochf 2 Salk. 68B j 
Garth. 81. . 

(/») Bac. Ab. Wills. D. 1. 

(c) Casson ▼, Dade, 1 Bro. Ch. R. 99 ; 
V. Smith, 3 Salk. 

(j) Peatc V. Oa^ly, Corny ub, 197 ;%i)d 
see Trimmer v. Jackson, 4 Bum’s Etc. 
Law. ^ . 

{^e) Stonthouse v. Evelyn, 3 W. 2o3 ; 
3 Stark, tit. Wills, 1686 ; 1 Vf.s. tV B. 


562 ; ante, 35B • 6 Bing. 318. 

(f) Broderick v. Broderick, 1 P, Wms. 
209; Doev. ManiJ'uld, I Mau. & S. 294; 
Chirk V. Ward, 4 Bro. P. C. 71. 

(g) Cater V. Price, Dougl. 241. 

(h) 5 Bing. 435 ; 3 Moore & P. 4, 
S. C. 

(i) See Chit. Col. Stat. 1129, 1130, 
notes. 

(/c) Willes, 6; 4 Taunt.217. 


SU^^ES'JEO CE^RAL'rOllM OF A WILL OF REAL PROPERTY, &C. 

This is the last will agid ^'Stanient uf me, A,B,,* of &c. * 

Pirsf. I direct that ail itr^ j\ist debts and liineral and testamentary expenses may be 
paid by iiiy executors hereinafter named wil^aii con<^nieiit speed after my decease j-j- 
and 1 do hereby subject, charge, make liable all and every my real and personal 
estate and elfecls, wluilsoever and wheresoever, to and with the payment of the saraC; 
and of the legacies hereinafter bcqin'athed accordingly. + l^ut I direct that my personal 
estate shall in the lirst place be applied in payment, sansfaciion, and discharge of my 
said dcbtj*and funeral and teslainei: tary expenses, and oi the legacies given by this my 
will, in eJ^itcration of my real estate. 

Secondly. And I give and devise all my estate and interottt of and in all that my farm 
and lands called Hill Farm, in the county of 'Norfolk, with the appurtenances, aud all 


* lhe‘’will may be in form, an t‘quitablc charge on the estate; TVii- 

as ante, 111. Hams v. Chilly, 3 Ves. iun, 645 ; 2 B. & 

t These words alone would constitute Cres« 489. 
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5thly. The general construction of a will is to be the same 
whether the testator bad a legal or only an equitably estate, (i) 

CDinmbns, ways, easement?, profits, and advantages now or theretofore used or enjoyed 
therewith,* unto my daughter Emily, her heirs and assigns for ever. 


Tliirdly. Ami 1 give and devise all my estate anc^|, interest in that niy estate called 
“ The Brooks,” in the county f»f Suffolk, with all &c. (as aboti|^, unto my elcicst son 
William and the Iu?irs (if intended to be in tail niah* ^$ert the word ma/e," tuxf'if in 
tail female then the word body lawfully begSten. 

Fourthly. If it is intended {hat the in tail of a man by particular wife 

sliould inherit, then say ''unto niyj^est^i^ Williorln and his heirs on the body of his 
present wife Mary lawlji^lly begottciti!” • 

Fifthly. I give and devise alUny estate 4 i^d interest in my estate At^Uxbfidge, in 
the county of M^dlesex* called “ Tlic Plaufiiiion^* u|^o A. B. and U. D, and their 
heirs, but nevertheless to the uses following, (that is^o say,) to the use of my son 
Thomas and his assigns Tor and during the term of years, to comnicuce and be 
computed from the day of my decease, if be shall so Jong live, without impeachment of 
or for any niamier of^waslc except wilful or «malicious waste ; from and after the 
determination of the sajiJ term by forfeiture or otherwise during the lifeof iny said son 
'rhumas, then to the use' of the said A. B. and^L X). and their heirs during the nutulltl 
life of him my said son, in trust to support and preserve the contingent uses and Estates 
hereinafter liifiited f||im being defeated tft* destroyed, and for that purpose to make 
entries and bring actions ns occasion shall require ; but nevertheless to permit and 
suffer my said son and his assigns to receive and tak^ the. rents and profits of the said 
estate and ev<Ty part thereof (luring his life; and from and after his decease,! to the 
use of the first son of the body of' my said son 'I'hoinas, lawfully to be begotten, and 
the heirs male of tiu? body of sucfr^(ui ; and for default of issue male of such first son, 
to the use of tlie second, third, fourth, fifth, sixth, seventh, and all and every other the 
son and sons of the body of my said son, lawfully to bcj&cgotten, Sev(*ralJy, successively, 
and in remainder one after another, us they shall be in seniority of age and priority of 
birth, and the heirs male of the body and bodies of ijill and every such son and sonsj 
the elder of sucii sous and the heirs male of his and their body and bodies being always 
preferred to and to take before the younger of such sons and the heirs male of hl« and 
their body and bodies ; and in default of issue male of any or either of such son and 
sons, to the use of all and every the daughter and daughters of the body of my said 
son lawfully begotten or to be begollcn, cq^lly to be divided between or amongst 
them, if more tlian one, share and share alike, and to take as lenants in common and 
not as joint tenants, and the heirs of the body and bodies of all and every such daughter 
and daughters ; and in default of lawful issue of any ont or more of sucb daughter or 
dauglitcril there being more than one, (hen as to the part vr share orsucli daughter or 
daughUu s wlio shall have no such issue, to the us<,* of the other or remaining daughters, 
equally to be divide^ b(!lw'een them, if more? than mie, share .and sbpre alike, ii«id to 
take as tenants in c(^nmiun and not ajj joint tenants, and the heirs of their rwpeclivc 
bodies; and in case there shall be but one otl^ reniainiiiig (laughter, then as to life 
part or share of the daughter or daugliiers so fainng of lawftd issue, to the use of such 
only remaining daughter and the heirs of her body ; and in case tlmre shall be but one 
daughter of the body of mv said son, then to the use of such one or only sdaifghlcr and 
the heirs of her body ; and in default of such issue of my said son, then to the use of 
my own right heirs for ever. 

Instead of ibis last liinitalion to the testator’s right lieirs, the estate may be limited 
to his second and other sons successively, and their children liifid issue in thipsamc way, 
with an ultimate remainder, in case of failure of tasue of ahyn^f^is sons, to the testator’s 
daughters, in the like manner as the above limitations in point of form. 

Sixthly, And I give and devise my hodsc in Lincoln’s Inn Fields, in London, unto 
my nephew G. H, and his assigns for and during the term of his natural life,! and from 
and afte. the decease of my said nejdiciy G. H., then 


(0 lJac.&W.67r>. 

* Ante, 253. 

t When^ the son of the testator has 
children already born, the Ifmitatioiis may, 
subject to the rule against perpetuities (see 
ante, 243), be still fiwtber restricted, j^iz. 
to the son for life, remainder to liis eldest 
son by name for life, then to trustees to 
preserve &c. remaiader to the first and 


other sons in tail of the grandson, the 
same as it is here limited to those of the 
son of the testator, with remaiiK/er to the 
second and other sons of the testator’s 
son, and their issue in tail in the same 
manner. * 

! As to the words essential to create a 
life estate, see ante, 25J,354j and Id. 
note (o). ^ 
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RIGHTS’ TO, REAL PROPERTV, 

In pleading a devise ©f land, operatipg under the statute of de- 
vises, it must, as well in a declaration as in a bill, be shown 


Scventbly. 1 give and devise the same unto my other nephew J. K. incuse he shall 
be then li viisg, and bis a.ssigns for and during the term of his natural life, and from 
and tlio decease of tlie survivor of my said, two nephew.s, then 

Eighthly, 1 give anti devise said house unto my nieces E. P., and ./. P. 

daughters of my sister jK. P. or such of them as shall be living at the lime of my 
(lecoa.se (or “ the decease of the survivor of inj&^ said nephe\A s G. I/, and J. K.^’) their 
heir.s and assig^jys ibr ever, as tenants in corapion and not as joint tenants. 

Ninthly, I give and bequeath unto my clddiii son my gold watch, chain, and 
seals. 

Tenthly. Attd I give and hcquerfth unto my second son my •:liamoi|^ ring and brooch. 

Eleventhly. And I give and bequeath unto iny friend P, P. the legacy or sum 
ol 100/. * . ' ! 

Twelfthly. And to my friend Mrs. P.,P., wife of ^e said P, P., tlic like legacy or 
sum of lod/.t 

■»' * 

Thirteenth 13^ I give and bequeath to each of 1113^ executors liereinafler named the 
sum of 50/,, as some remuneration ftp' the trouble they will have, to be paid to or 
retained by them out of 1113' residuary estate.f 

Fourteenthly. I give and bequeath unto 7.. M., A. (>., ixc. the sum of 20/. each for 
mourning. 

Pifteenthly, T give and hequealli unto each of my servants living wjlli me at the 
time of my decease the sum of 10/. over and above the wages due to tlic'in n|> to 
the time of their discharge, togeiher with a suit of mourning each ; (and so on according 
to the intentions of the testator) and he niay then [iroceed, 

Sixtccnthlv. And f do hereby direct lliul all the aforesaid pecuniary legacies may 
be paid, if coiivenient to m3’ executors, within the space of six months after my decease, 
and that such of tlic ‘•aid legacies as arc given or shall belong to married women, shall 
be paid to them personally for their separate use, free from the control of any husband, 
pind their receipt.s shall be a discharge for the same.i' 

iScvcntecnlhly. And as to all the. r^ st, n.’.sidue, and remainder of my real and 
personal estate and etlects wliatsbevcj; and wlieresoever, not. hereinbefore specifically 
disposed of, over wbicli 1 shall have a dispo.siiig ])ower at the. time of my decease, 
I give, devise, ai;^J bequeath the same unto the .said A. B., C. 1)., and their 

heir.s, executors, admini-stratbrs, and assigns, according' to the nature or tenure thereof, 
upon triLSt that tli:?y do and sliall coiuert the same into money^ in sucii niaimer as 
they may think proper,' and after pavnient and deduction tliere’out of inv just debts 
and funeral and tcstameivtary expenses and the K’gacies aforesaid, do and sfiall pay and 
divide the produce arisi«jg1ft*om such conversion unto, between, and among.st all and 
every my suns and daughters who may be living at the time of my dircease, and tlie 
cliildren qf any of my sons and daughters who shall he then dead, in equal shares and 
proportions as tenants in corninon ; the children of any son or tlaugliler then deceased 
taking between them the share o^uK' which tlicir decea.sed parents would be entitled to, 
if then living. 

Eighteenthly. And P'do hereby declare that the receipts of my said trustees shall 
be a good discharge to atiy purchaser wlio may buy any of the trust property sold by 
them in c.xcculion of tlic trusts of this my will. 

• 

Then follow the appointment of the executors, § and powers for their indemnit3» and 
the appointment of new trustees. It is advisable to have three or more trustees, to 
avoid the necc.ssity of fretpient substitution of trustees. Tlic signature of^'the tes- 
tator and the attestation 4ind signature of the witnesses may be in the .same form as 
adopted in a case of perHonalt3‘, and which wc have already considered. || 


• If it be intended to .secure the bene- 
fit of a bequest from creditors, express 
terms to that effect must be introduced ; 
sec ante, 66. 

t If for her separate use, see ante, 61, 
11. (a), and infra, sixteenth division. 


^ I’liis betpicst alone is effectual td 
preclude the executor from being entitled 
to t4ie residue. 

§ Sec form, ante. 111. 

j| See form of attestation, ante, 111. 
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that it was in writing, as thatform was 'prescribed by tlie very act CHAP. iv. 
which gave and qualified the power to devise ; (w) but as only a 
suhsequenl act, the statute against frauds, introduced the neces- Phopbrtv. 
sity for witnesses, though usual, it is not necessary to i^er that 5 ~c on struct^ 


the will was attested and subscribed by three witnesses ip the operations 

of a will, 6<,c. 
and other 
points. 


presence of the testator, (w) 

With respect to a devise ta a person who is the heir of the 
testaiory the case of Doc v. Pratt and Timins (o) has now 
established the law to be, tliaj; a devise to the heir does not 
make him take by purchase, al1ho^gh the fee deriscc^to him he 
wade d(feazibfe htj cxecuiorif limitation ; a point upon whicli the 
authorities were p^viously contradictory. (/>) In other words, 
the devise to thc4ieir is void, and. the will is to be read as if 
merelfj containing- a future cojitingcnt devise to the party in 
whose favour the executory limitation is made, leaving the fee 
to descend in the mean time. Ihit if an heir prcler to take by 
descent, “ then a Court of Ecpiity will compel him so to elect, 
and if he prefer to take as heir, it will not allow him also to 
have any other property or benefit under the will in derogation 
of its terms.” (y) 

A devise of specific lands is not liable to ademption or to pay 
personal legacies, whether specific or general, although there be 
deficiency, unless the testator direct otherwise. (r) A devisee may 
disclaim the benefit, and thereby prevent any estate vesting in 
him; as where land has been deviseil charged with payment of 
debts or legacies; and it is not neccSsary to make a formal dis- 
claimer in a court of record, and it wall Jiufficc K) do so by 
deed, but it may be doubtful whether it could be by parol; (a-) 
and where a devisee refused to take it, saying that he was entitled 
to it as heir, and would not accept ail^ benefit by tlu' w ill, it was 
held that this not being by deed, was not such a disclaiiney as to 
prevent her from afterwards bringing an.ejoctmcnt, anti relying 
on her title as devisee. (/) 

Revocations of a will arc express or implied, {it) fo consti- 
tute an express revocation of a clear devise, the intention to 
revoke must be as clear as the dcvRc, (x) and an express revo- 


Ilc vocation. 


(m) 1 Sauiicl. 276, d., n. 2. 

(n) 1 Bridgm. Kq. Dig. 2d. 

pi, 660 ; Verii. .S: Sc. 497 ; 2 Chit. PI. 591. 
( 0 ) 1 Bar. & Aid, 560. 

(p) See Chaplin v. Leroux, b IMauio ^ 
Selw^n, 14, 

(q) 2 Vcs. & B, 190 ; Chit. Kq. Dig. 
lit. Heir, 491. 


(r) Bligli’s Hep, New S. 84 ; 1 Dow . 
li. New S. ‘Mib. * 

( s) 5 B. & Aid. ;H ; 6 Aid. 112. 
(0 6B. &. Aid. 112. 

(u) See in general as to revocations, 1 
Saiind. 277 to 279, in notes. 

(i) Doe V. Hicks, 0 Bing. 475. 
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TO Real 
Property. 


Devises under 
Powers, (c) 


Devise of Copy- 
hold.(/^) 


cation must be either in writing, signed by the devisor in the 
presence of three or more witnessess, or by burning, cancelling, 
tearing, or obliteraring the will by the testator, or by his 
direction, (y) The latter must be done ammo cancellandi, 
and the intention is a question for a jury. (2) Implied revoca- 
tion is by marriage and ,thc birth of a child subsequent to the 
will, even a posthumous child would suffice, (a) But it has 
been doubted whether the subsequent birth of a child, where 
the will was made after marriage, can alone suffice, {b) 

Devises under Powers* A feme covert^ where lands have 
been conveyed to trustees, may have the powe/ of appointing 
the disposition of the lands held in trust for her after death, and 
which appointment, in the absence of texpress directions, must 
be executed Kke the will of a feme sole, (rf) and the appoint- 
ment by a married woman is eftectual against her heir, although 
it depend only upon the agreement of her husband before 
marriage, without any conveyance of the estate to trustees, (c) 
And where there is a power to charge lands for the pay- 
ment of debts, or for a provision for a wife or younger chil- 
dren, a Court of Equity will decree a will, though not exe- 
cuted according to the statute, to be a sufficient execution of such 
power ; {f) and the defective executions of wills, in exercise of 
powers, have been remedied by modern enactment. (^>) 

We have seen that as copyholders and customary t^enants, 
(whose interests pass by surrender,) are not seised in fee si??i- 
pie, nor hold their lands irf socage tenure, it follows that they 
cannot make a will, . or devise under the statute of Hen. 8 ; nor 
does that statute, or that of frauds, apply to or affect them ; and 
that consequently the requisites of .those statutes, as to the form 
of a will, or the tiumber of witnesses, arc wholly inapplica- 
ble ; (i) though if the terms of the surrender to the use of a 
will require that it shojuld be signed and witnessed in a specified 
manner, then, at least before the statute aiding the want of a 
surrender, such form must have been observed. (7) But at 
common law, or rather by custom generally prevailing in most 


(y) A«le,362,.S53. 

(z) 3 Bar. & Aid. 489 ; 2 Bla.R. 1043. 
(a) 5 T. R. 49, .51, n. ; 4 M. & S. 10 ; 

5 A^cs. J, 6.56. 

(fe) Id. ib.; and see 2 Bla. Com. 376, 
note 5. 

c) See Sugd. on Powers, per tot. 
tf) 2Ves. 610; 1 Bro. 99. 

(c) 2 Vcs. sen. 191 j 6 Bro. P. C. 156; 


2 Eden, 239 ; 1 Bro. P. C. 48(?'; Ambl. 
653 ; 2 Roper’s Husb. and Wife, 180, 
(/) Scho. Lcf. 60; I Duke, 16.5. 

(g) 51 G. 3, c. 168; Chit.. Col. Stat. 
856, and notes ; and sec Sugd. on Powers, 
2 ed. 

(h) Ante, 345 to 35 

(i) 7 East, 299, 322; 1 Russ. R. 482* 
(J) Id. ibid.; 2P.W.2.58; 2Atk.37. 
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manors, copyholders of inheritance ‘may surrender the same CHAP. iv. 
to the uses declared in their wills ; and it has been held that ^xcfiuir 
a custom to the contrary was void ; (k) and since the 55 Geo. 3, PRorEBTv. 
c. 192, dispenses with a surrender to the use of a will, (except- 
ing in the instance before noticed, where the surrender by a 
married woman was of the substancp of the conveyance,) a 
copyhold will pass under a general devise of real estates, 
although there were no surrender to the use of the will, and 
although there were only twro witnesses ; (/) and equitable as 
well as legal interests pass by general words, and the terms of 
a will of copyhold "are construed the same as those in a will of 
freehold ; (/w) and though under the words of the statute of 
wills, after-purchased freehold wiy not pass under a prior will, 
unless it he afterw'ards republished, it is otherwise as to copy- 
hold, for if a man make a disposition by will of all his copyhold 
estates generally, and afterw'ards* purchase other copyhold 
estates, and surrender them to the uses^ declared by his will, or 
even to the uses declared by his will of and concerning the same, 
the after-purchased estates w ill pass under the general devise, 
although the will was not republished. (//) But it seems that 
a surrenderee of copyhold cannot, before admittance, devise, 
at least so as to pass the legal interest to the devisee (o). 


VII. Many of the distinctions b«tween legal equitable vi]:. The ’dis* 
estates and interests, as w^ell in personal as in rqal property, 
have been show'ii in the preceding pages;* but there are some and kquitadik 
others essential to be kept in view ; and though this chapter 
relates principally to Heal property, it is expedient at the same 
time to consider equitable interests in Personally ; first, 

Personalty ; secondly. Realty. 

1. It will be observed, that the title to personalty is usually i. AstoPer- 
legal, and consequently more simple than the title to realty; 
but the interest in personalty may be equitable ; and in that 
case many of the principles affecting equitable interests in real 
property equally apply. Thus if a bond or other contract 
under seal be made to for the use of J5., the latter has no 


(fc) 3 Bro. C. C. my ; 15 Ves. J. 3%. 
(/) Doe V. Lndlamr, 7 IVuig. 1275; 1 
Rush, R. 482 ; ante^ 347, 348. 

(»n) Id. Ibid.; 2 Atk.ST. 

(w) Cowp.130; Lofft, 604; 8Vcs. 256; 


Sug. V. & P. 8 ed. 173 ; 10 B. & Cres.85. 

(o) 1 Madd. 632 ; 7 East, 8 ; King \, 
Turner f 2 Sim. R. 543. 

(p) Sec the divisions of the subject, 
ante, 145, tp, 307, 320, 321, 324.^ 
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legal but only an equitable hjferost, and he could- neither sue 
at law nor release the contract. ( /;) So if a deed be i/ifer partes, 
that is, professedly made between two. or more persons, then 
no person vvliQ, is not stated therein to be a party can sue at 
law upon a stipulation therein, although expressly for his bene- 
fit ; but the action must be in the name of the covenantee. (5-) 
And if a bill of exchange be in terms payable to A. for the use 
of B, the latter cannot sue thereon. (?*) In the case of a deed- 
poll, not inter paries, if the covenant therein be generally to 
pay 7>., or it be expressly witli him to ])ay him money, then he 
might sue in his own name, although he cliJ rrot cicecute the 
deed, and were in all oilier respects a stranger to it. (s) And 
in the case of contracts not^ tmder seal, there are instances iu 
which it has been held that upon a promise in fact made to /I, 
to pay money or deliver goods to ( the latter might sue in his 
own name for the breach ; (/) though it is said that in declar- 
ing, the contract to ]>ay^ or deliver should be alleged to have 
*been made to the jdaintilf, and tliat the promise, though in fact 
made to A., w^ould be evidence in support of that allegation, (m) 
How'ever, it should seem that whenever by the terms of a 
contract the party to whom the engagement is made is to be a 
irastce for another, the legal interest and right to sue is vested 
only in him, and he alone can sue. (.1) But these rules, it should 
seem, do not preclude assignees of a bankrupt from suing at 
law liis trustees, who have reepivtid dividends of stock which 
was vested in their names for his use. ( //) Where there has 
been a bequest of a sjiecific legacy, the legal interest remains 
in the executor until he has assented ; and the legatee could not 
sue at law for or in relation to such befpiesl ; though after 
such assent the legal interest would vest, and the legatee might 
sue even the executor. («) 

So w itli respect to^ goods or any j^orsonal tangible chattels, 
if the legal interest therein be vested in A, as a trustee for jf>^, 


(/i) 2 Inst. 671) ; 1 Lev. 236 ; 3 Td. 139 j 
3 Ijos. & P. 119, 1 ). (a) ; 1 East, ,^01 ; 
7 East, 14S; 1 M. S. 576 ; 1 Saund. 
153; 2 Sand. U. T. 222; 6 Vin, Ab. 
Co\'enant,374 ; sec llie rale and principle, 
ante, 6, 7. 

(^) 2 Inst. 673 ; 2 llol. Ab. Fails, 
F. 1 ; 3 M. & S. 300, 322 ; 6 Moore, 
23 ; 2'Jios. iS: P. 333 ; 6 P. ( .'re.s. 356 ; 
2 Prest. on Conv. 184; Platt on Conv. 
7 8 

(r) Cartli. 57 ; 2 Ventr, 307 ; 1 Esp. R. 
231; 6 T. U. 123; I M. A S. 723 ; 1 
Ros. & P. 101, note (<?). 

6s) 2 Lev, 74, Corn. Dip, Covenant, 


A. 1. 

(t) DiUton V. Poole, 1 V^entr,3l8, 332 ; 
2 Lev. 210; 5 Moore, 31 ; MunhhigUvt v. 
Vernon, 1 Bos. & P. 101, n. ; and see ob- 
servations in Carnegie v. Wuugk, 2 Dowl. 
iy R. 277 ; 1 CIrit. PI. 6 ed. 5, 6, note (ft); 
but see Crow v. Ragers, I Stra. 692. 

(u) J*cr Evie, C. J. 1 Ros. &. P. 102. 
(r) Carlli.'5; 2 Ventr. 307. 

l u) Allen (asv.if.'nee) v. hnpell, 8 Taunt. 
263 ; 2 Moore, 240, S. C. ; but see tbe. 
cas(‘ at Ni. Pri., Holt, C, N. P. 641, cout. 
(z ) 7 li. Cres. 542 ; 112. 

(a) ;> East, 120. 
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and it be essential to adopt a of action in which the right CHAP. iv. 

of property comes in question, as in trorer, the proceeding 

must be in the name of A'., and not of li. ; and the latter could 

not sue such trustee, or even a stranger, (/y) though he might 

when in actual possession at the timepf the injury sue a stranger 

for such injury, as possession is a sufficient title against a mere 

stranger, (c) 

Where goods have been mortgaged or pawned, and are in 
the possession of the mortgagee, he has the legal interest, and 
in strictness the beneficial interest could not be legally seized 
or sold undei’ an execution against ilic mortgagor ; (r/) and 
thoiigli it is said that on payment of the money due or subject 
to the charge the equitable interest might be seised or sold, it 
does*not appear that there has been any solemn decision to that 
effect, (e) 

2. With respect to real property and chattch real, the differ- «. As i.j real 
cnee between legal and equitable interests are exceedinsly ,, 

important, and may be considered, Jiral, with reference to the 
general consequences indepcnidcntly of legal proceedings ; and 
secondly, with respect to actions and other proceedings. 

Under they//%v^ we have noticed one instance, that of the widow First, huie- 
of an owner, wlio had only an eqtuiahle rmliL not aecniirine- a 1* 

, , V J » jejr.il procced- 

settiement as guarilian in socage, because unit character is only ings. (/ ) 
acquired in cases where the Ic^^al as well as tlie beneficial inte- * 
rest vests in the infant heir, (^g) •At Lam only /cgf// rights 
can he considered. (//) Again: a lieriot is only payable upon 
the death of a legal owner, and not on 'the dcatli of ccsiut 
que irusl, (/) and many questions upon the d^tiiictioii between 
legal and ctiuitable interests frequently arise under the Poor 
Latvs, ( /) But collaleralljf and Independenlltj of actions and 
legal proceedings, the legislature and tlie courts for mo?st pur- 
poses notice and consider tlic person * beneficially interested, 
wli ether as cestui qua I rust or as mortgagor, as substantially 

(li) Holt’s Cas. N. P. 641 ; 6 1'aunt. a nierr r<y«//v of rooi'iiiptioji in u torm for 
2()o ; 2 Moore, ii lO, where see quali/ica- yi^jirs cannot be seized or sold undci’ a 
tions of the rulej S T. Jl. oCampb, j't-./b* even on tbe. sberiif’s paying olV tlie 

417 ; 2 Bing, 2 ; 1 Sand. U. iSi T, 222, mortgage, 8 East, 467 ; 2 New 11. -161, 

(c) See principle, 2 Sauiid. 47, d. ; 1 and Tidd, 1003. 

East, 244. (/*) As to ub('n a use is not executed, 

(d) Tidd, 9 ed. 1003; Bro. Ab. til. aiife, 322 to 32;*) ; and as to CiHnYi/fl/Kw; of 

Pledges, 28. equitable interests, 307, 320, .321 , .32 k 

(c) Id. ibid.; in 'tidd, 9 ed., n ferring (g) Anti:, 8; Rex v. I'oildini^toti, 1 Ibir. 
to Bro. Ab. tit. Pledges, pi. 28, and 8 & Aid. 360, ami Burn’s J. Poor. 

East, 476, 479, and 13 I'^iast, 607, tbe (//,) v. B JO B.i?x (’re.s.87. 

light to sell, subject *to tbe lien, is siqi (/) 1 Yeni. 41l. 

posed toexist, and in 8 Faist, Mr. Kieliard- ( /) Soe Burn’s .T, 26 ed. 389 to 

son so argued ; blit qitatrc, if any express 636. 
decision to that ofTcct tool; place; cei lainl v 
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th^ owner, and afford him' wl^lst he retains a sufficient heneffi 
cial interest in the property, substantially the same rights as if 
he were the leffal owner. Thus we^ liave seen that the words 
in the statute of wills, pers5ns havwg an estate or interest in 
fee simple,’* are construedilo include equitable as well as legal 
estates. (^) So the prohibition. from killing game, against per- 
son^ not having lands and tenements of the value bf 100/.” 
were construed to include mere equitable or beneficial interests 
in land, where the legal estate w^s veste(|^ in a trustee or mort- 
gagee; (/) and many other instances might be referred to. (»/) 
So although the trustee or legal owner of a manoi*‘might appoint 
a gamekeeper to preserve the game, that being consistent with 
tlie nature and duties of a trustee, yet it should seem (at least 
in equity) that he could not appoint a gamekeeper to /:///»game 
for his own benefit, (w) 

Some statutes even expressly' reserve or declare the right of 
a mere beneficial owiie^*, as the 7 c. 25, s. 7, which 

Ullowed the cestui que trust to vote at elections for knights of 
the shire ; and the Reform act (o) enacts that no person shall 
be allowed to have any vote for a county member for or by 
reason of any trust estate or mortgage, unless such trustee or 
mortgagee be in actual possession or receipt of the rents and 
profits of the same estate, but that the mortgagor shall and 
may vote for the same estates, notwithstanding such mortgage 
interest. 

With respect to trust eulates in general, and uses not exe- 
cuted or vested under the statute of uses, the trust or equitable 
estate is considered, for most beneficial purposes, as equivalent 
to the legal estate, (/>) and the cestui que trust has in most 
respects equal powers over the trust estate, as a party in whom 
the legal estate and the benejicial interest continue, though he 
may not he able to enforce the full benefit of those powers, 
except in a Court of Equity. Thus a trust estate and an 
equity of redemption may be aliened by the cestui que trust or 
mortgagor, and any usual legal conveyance or*^ assurance exe- 
cuted by the former has, in equity, substantially, and as far as 
re&pects all beneficial purposes, the same effect and operation 
upon the trust as it would have had at law upon the legal 


(fc) 34 & 35 Hen. 8, c. o, s. 4 ; ante, 
355, 356 ; 2 P. W. 258 ; 1 Chan. R. 18, 
190 ; 2 Ves. & B, 385 ; Bougl. 718. 

(0 Cald. 230; Chit. G. L. 63, 64; 
ante, 355, n. (ft). 


(m) Ante, 355. 

(n) 7 Ves. 488 ; Cald. R. 230. 

(«) 2 Wm. 4, c. 45, s. 23. 

(p) 1 Vos. 3.57; Sand. U. & Trusts; 
Sugden’s ed. Giib. U. & T. fer lot. 
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estate, supposing it had been vesled*iiA him. (5^) But when tj^e CHAP, iv. 
equitable interest is of such a nature that if it had been a 
legal estate it could not ItUve been conveyed without the aid PRorKUTv. 
of a fine or recovery, then the owner of such eguitable interest; 
must use the same kind of assuran^s by matter of record, in 

tlie transfer of his beneficial interest, a§ if it had been a Wal 

• ® 

estate ; thus the equitable rights of tenant in tail and of 
married women must be conveyed by fine or recovery, {r) And 
a common recovery ^suffered by a cestui que trust in tail in 
possession will bar all ecjuitable remainders depending upon 
such estate taU, although there was no legal tenant to the pree^ 
clpe. (a') 

The equitable interest of g, cestui que trust or mortgagor 
may ^e devised precisely th^ same Rs a legal estate. (/) Jf not 
devised, the same descends jyrecisely as a legal estate, and this 
whether the tenure be customaft*y, afe borough-English, or gavel- 
kind, or otherwise, (w^and there may be a possessio f rat ris of a 
trust. (r) 80 a trust estate may be entailed, and which, as just 

stated, can only be barred by fine or recovery, which will have 
tlie same effect upon an equitable as upon a legal estate, (x) 

So a trust estate may be limited to a person for life, and in 
such case a fine or other, assurance by the cestui que trust for 
life will not operate as a forfeiture of his estate, {y) So trust 
estates are subject to curtesy, {z) ynless where the husband is 
excluded by an express agreement or trust for the separate 
use of his wife, (a) But a trust estate is not subject to dower, 
which is the reason why, upon a purchase by a hvuiband during 
coverture, care is usually observed, by the intervention of a 
trustee, to prevent any Iqgal estate vesting in him of wliich the 
wife Would be dowable. (A) ^ We shall state £he effect of exe^ 
cutiofis against trust estates when considering how they affect 
proceedings at law, (c) and if an equitable title has nidt been 
acted upon the same as the legal should, w e shall find,^ that it 
is barred by analogy to the statutes of limitations, (d) 

~ “ 

(7) North V, Champertorif 2 Chan. Cas. Kirkman v. Smith, Ajubl. 510; 2 

63, 78 ; Bolteler v. AlUnghamf 1 Bro. C. P. Wins. 133. 

C. 72. (y) 3 Atk. 728; 2 P. Wms. 146. 

(r) 1 .3and. U. & T. 273. (a) 1 P. Wms* 108 ; 3 P. Wins. 234; 

(s) North V. Way, 1 Vern. 13; Burua- 1 Atk. 603. 

bly V. tiriffiths, 3 Ves. 276; Wykhan v. («) 3 Aik. 695, 716 ; 1 Vcs. 298. , 

Wykhan, 18 Ves. 418; see further, 1 Prest. {5) Dixon v. SavillCf 1 Bro. C. C. 326. 

Couv. 23. Post, 371, 372. 

( t) Greenhillv, Greenhill, dQO; (d) Medlicot v, O'Doyiel, 1 Bro. C. C. 

ante, 355. 167 ; Hovendim y. Lord Annesley, 2 Sch. 

(u) Bankes v. Sutlohi, 2 P. Wms. 713, &. Lef. 630; mnnyv. liidgard, 4 Bro, C. 

736; 2 Ves. 304; Caldecot’s 11. 230. C. 138, 125; Beckford v. Wade, 17 Ves, 

P^ms, 713, 736. 87, 97 ; post, ch. ix. 

VOL. I. 
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CHAP- IV. As respects actions imA suits at laia for the recovery of real 
property or chattels real, or for injuries to the same, and in 
Property, wliiclx any question respecting the r^M is to be tried, the pro- 
Secondiy. With ceediiig niust be in the name of the legal owner, and not of a 
SramHet*!'! equitable interest ;(c) though the latter, 

procpodiiigs. when in actual j^ossesshm^ ^diy sue a stranger for an immediate 
injury to his possession, 'because in the latter proceeding the 
mere proof of possession suffices, and without investigation of 
the real ownership and even without any actual right, is consi- 
dered sufficient to enable a party* to sue a mere trespasser.{f) 
In actions of ejectment (which are founded on legal right 
of property) the count must always be on the supposed demise 
of the trustee, in whom the legal interest and immediate right 
of possession is vested, and hot upon the demise of the cestui 
que trust, or of a party having the equitable interest, unless he 
also have a legal riglit of ‘possession ; (g) though a person in 
actual possession, even under a void lease, at the time a tres- 
pass has been committed, might support an action for such 
trespass. (/^) And it is settled that a cestui que trust cannot in 
any case she his trustee at law', even for the most malicious waste 
to tjie property in which he is beneficially interested, but must 
proceed in a Court of Equity to prevent or obtain compensation 
for the injury, (i) and a mere equitable mortgagee by deposit of 
deeds would stand in the same situation ; whilst e converso the 
trustee might at law support ejectment even against his own cestui 
que trust, {k) The same ride applies to legal reversions ; thus if 
there be a tenant for years in possession, and there be a mort- 
gagee or a trustee fora term, in whom the legal interest in re- 
version is vested, the latter, and not the mortgagee or cestui que 
trust, would be ibe proper party' to sue the hundred for the 
felonious demolition of buildings, (/) though sometimes, by con- 
cealing the moi tgage or deeds passing the legal interest, the 
party having only the'equitable interest might succeed in such 
action. (/«) 

A mere equitable interest or ^equity of redemption in a term 
for years, cannot be taken in execution under a fieri facias 
against the party beneficially entitled. (/?) And, therefore, 


(<>) 7 T. U. 47. oO; 8 T. R. 118; 10 
87 ; SCO the principle, ante, 6 to 8. 
(/ J 1 East, ‘244 ; VVillcs, 221; .*> 
Burr. l.iO.S ; 1 Taunt. 8:>, 190 ; 8 East, 
:?94 ; 5 B. 6i Aid. GOO. 

(g) 7 T. R. 47, bD, TJic instances, 
ante, 317, in ’.vhicli the mrrcmlcr of a 
legal Icrm vested in a trustee may be 
presumed, constJUite excepli«)»s. 


(h) Supra, n. (/ ). 

(i) 8T. R, 118. 

{k) Doe V. Reid, 8 T. R. 118. 

(/) Vritvhit V, ]\'aldron, 5 4’erin R, 14. 

(m) 9 H. \ CTi's, t'34. 

(n) 8 East, 467 ; 2 Now R. 4G1 ; 3 
Bro. C. C. 48 ; 1 Vos. .1. 4SI ; Tidd, 9ed. 
lOO^J, As to a freehold lease, sec Com- 
berbatch, 291. 
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when the defendant has only an ix^uity of redemption in a 
leasehold estate, an execution will not affect it, as the legal 
estate is in the trustee or mortgagee ; (o) and the judgment cre- 
ditor’s only remedy in that case is by filing a bill in equity to 
redeem the estate by paying off the mortgage incumbrance ; (o) 
and before so redeeming, it is said,* lie "must first issue a fieri 
fadasyi})) though it is not necessary *to show' it to have been 
returned. (</) It has been decided that a trust of a term 'for 
years is not within the;5tatute 29 Car. 2, c. 3, s. 18, (presently 
stated,) because that Set only extends to trusts of land in fee ; (/•) 
and courts of Jaw so far take notice of equitable interests and 
qualify those that are legal, as to hold that when it is clear that 
a term is merely for trust purposes, as If it be a term for 2,000 
years, ^ they will construe it not to be a mere lease but a trust 
term to attend the inheritance, and not to be subject to be 
taken in execution, or sold under an* execution against a trustee 
who has no beneficial interest under the same.f/) 

As respects the cff&t of an elegit or extent against freehold 
equitable interests in Land, Mr. Tidd thus distinctly states the 
law.(?/) ‘^At common law, if a man was seised of the legal estate 
in lands to the use of or in trust for another, against whom a 
judgment had been obtained, or who had entered into a statute 
or recognizance, these lands were not liable to execution upon 
the judgment, statute or recognizance of cestui que trust, (x) 
But the 29 Car. 2, c. 3, s. 10, altered the law in this respect, 
and enacts that, it shall he lawful *for every sheriff or other 
officer, to whom any writ or precept is directed at the suit of 
any person or persons, of, for, and upon an judgment, statute 
or recognizance, to do, make, and deliver execution, unto tlie 
party in that behalf suing, of all such lands, tfenements, recto- 
ries, tithes, rents and hereditaments, as any other person or 
persons are in any manner seised or possessed in trusl*to>e him 
against whom execution is so sued, like as the sheriff or other 
officer might or ought to have done, if the said party against 
whom execution is so sued had been seised of such lands, &c. 
of such estate as they are seised of in trust for him at the time 


(o) 3 Atk. 200, 739 ; For, 162 ; B East, 
476; Moore, ; 1 Brocl. & li. 506. 

(p) 3 Atk. 200 ; 1 Vern. 399 ; 1 P. W- 
445 ; 6 Ves. 72 ; 1 Mad. Ch. Pr. 205, 
522. 

( 7 ) Lord Redesd. P].. 3d. ed. 102 ; 1 
Mad. Ch. Pr. 205. 

(»02 Vern. 248 ; and see 2 Saund. 5cd, 


11 , n. 17 ; 8 East, 47(i, 486 ; Tidd, 9 /h 
cd. 1036. 

(s) Cowp. 595. 

(tj Quare, Id. ibiil. 

(m) Tidd, 9 th ed. 1035, 103(5. 

(a) Co. Lit. 374, b. ; 2 Sauud, 5th cd. 
11 , n, 17. 
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the said execution sued, which lands, &c. by force and virtue 
of such execution, shall accordingly be held and enjoyed freed 
and discharged from all incumbrances of such person or 
persons as shall be so seised or possessed in trust for the 
person against whom such execution shall be sued ; and if any 
cestui (pte trust shall die, leaving a trust in fee simple to 
descend to his heirs, then and in every such case such trust 
shall be deemed and taken and is thereby declared to be assets 
by descent ; and the heir shall be liable to, and chargeable 
with, the obligation of his ancestor for and by reason of such 
assets, as fully and amply as he might or ought* to have been, 
if the estate in law had descended to him in possession in 
like manner as the trust descended.” The words in the act, at 
the time of the said execution sued,'" are held to refer to the 
seisin of the trustee, and therefore if lie has conveyed the 
lands by the direction of cestui que trust before execution, 
though seised in trust at the time of the judgment, the lands 
cannot be taken in execution. (//) And a trust created by a 
defendant in favour of himself and another person is not a 
trust withirj,, the meaning of the above statute, which is con- 
fined to cases where the trustees are seised or possessed in 
trust for a defendant alone and not jointly with another 
person, (.ir) An equity of redemption cannot be taken in execu- 
tion on the above statute, (a) though it is deemed assets; (6) 
and therefore when the estate is mortgaged, the plaintiff's re- 
medy is by filing a bill in equity to redeem, which he is entitled 
to do, on payyient of principal, interest and costs, (c) But an 
elegit must be first sued against the defendant and delivered 
to the sheriff', {d) though it does not seem necessary to have it 
returned, (c) And it is holden, tha’t if a man be cestui que trust 
of a teryn, it is not assets within the statute, which extends only 
to a trust of lands in An equity of redemption, how- 

ever, may be taken uiider an extent," {g) 

Under an extent, the croton may take not only the legal 
estate of the debtor, but also jtrust estates, (A) or an equity of 


(y) Coin. R(’|). 226 ; Com. Pig. fit. 
Execution, C. (14) ; and see 4 Bing. 335. 

( 2 ) 4 Bar. ik Aid, 684 ; and sec 4 
Bing. 96, 335. 

(«) 3 Atk. 200, 739 ; 1 Ves. J. 431 ; 
3 Bro! C. C. 470, S. C. ; 8 East, 467 ; 
2 New Rep. 461. 

(h) 2 Freern. 116; 2 Aik. 290; and 
see Toiler’s Ex. 1st ed. 415, 416. 

(c) Powel, Mortgage.s, Isted. 99 ; and 
see For. 162; 1 Mad. Cli. 522,623. 


(dj 3 Atk. 200 ; and see 1 Vern. 399 ; 
1 P. Wms. 445 ; 6 Ves. 72jt l Mad. 
CIi. 205, 522. 523. 

(e) lAird Redesdale, PI. 3d ed. 102 ; 

1 JVladd. Cli. 205, n, (r). 

(f) Fleetwood’s case, 8 Coke, 71 ; 

2 Vein. 248 ; and see 2 Saund. 5th ed. 
11, n. (17); 8 East, 474, 486. 

(g) For. 162, 163 ; 1 Price, 207. 

(/i) West on E.Uents, 129; Tidd. 
1050 ; but see Garth. 5, 
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redemption ; (i) and if the extent be against several, the lands of 
all or any of them are liable to be seized, (it) But we have 
seen that no interests in lands of copyhold tenure arc liable 
to be seized either under an elegit or an exient ; {1) although 
every description of beneficial interest, whether legal or equi- 
table, as well in freehold as copyhold^ property, is liable to he 
sold under a commission against a bankrupt, or by an assignee 
of a discharged insolvent, (w) 


CHAP. IV. 

I. RltillTS 
H) Rea I. 
PttOri-ETY. 


In the early parts of this chapter, when enumerating the dif- ir. & in. iv- 
ferent descriptions of real property corporeal, and the different j'/Jg 
intere.sts therein, we have noticed the civil and most of the aiui Pumsh- 
criminal injuries which usually affect each, and the modern ^oiVia^Rho- 
remedies and punishments, (^>) and wdien considering the ' C") 
times of enjoyment (as whether the estate be in possession, 
remainder, or reversion, ) and the n timber of owners, (as 
parceners, joint tenants, and tenants in common, ( 7 ) ) we stated 
how those circumstances varied the civil remedies and criminal 
punishments ; and other remedies and punishments have been 
noticed in preceding pages, but still it is expedient, in con- 
cluding tins chapter, to take a practical view of all the civil 
remedies and criminal punisliinenis that can be applicable to 
any interest, legal or equitable, in real property or chattels real, 
with the exception of Rea! actions, ^v/hich we will reserve for 
future consideration, when we state the practice of the Court 
of Common Pleas in particular, where those remedies must be 
pursued. 

From the distinct natures of corporeal and ‘incorporeal pro - Division of 
perty, and in respect of the latter not being tangible, there is 
a very marked distinction between the injuries and reiYiedies (ori)<»rc«l and 
affecting them, and therefore we will */irst consider the in- 
juries, civil and criminal, affecting real property corporeal, and 
the appropriate^ remedies and punishments ; and, secondly, the 
injuries, remedies, and punishmenfs relating to real property 
incorporeal. In considering these, our object will be to give a 
practical outline. The particulars of each remedy will be 
better examined in a subsequent part of the work. 


juries atul oircii- 
i-('s into those lo 


(i) For. 162 ; 1 Price’s R. 207. 

(fc) West, Extents, 130. 

(/) Ante, 233 ; 1 Kdl. Ah. 8R8 ; 2 Bar. 
& Cres. 242, 243 ; 3 Dowl, 3c It. (303 ; 
Parker, 193 ; Tidtl, 9th ed. Uh30. 


(m) Ante^ 2.3.3. 

(n) See division, ante, 113. 
(<>) -4wtc, 1.51 to 

yp) Ante, 260 lo 2()0. 

(</) Ante, 268 to 270. 
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CHAP. IV. The ciml injuries to ueal property corporeal are such as 
^RiEs T^o Ufal' possession or right of possessiofi, or a right in 7'e- 

pROFE RTY. mainder or reversion^ The former arc, 1st. Ousters ^ which 
include not only^ctual evictions or turnings out of possession, 
but also every wrongful withholding of possession ; 2dly. In- 
juries to the 2iossesuo7i by trespasi^es or incumbrances upon 
the land, and which may be as well by ads done as by omis- 
sions^ as by neglecting to remove tithe, &c.; or by nuisances 
7iear to the same, as the obstruction of ancient lights, not re- 
moving nuisances, and not repairing fences. Tlie latter include 
all the above injuries, when they are of such nature as to 
affect the fulure right of enjoyment^ whether in remainder or 
reversion, and also include waste and breaches of covenant 
affecting the future enjoyment of the property. 

The chnl injuries affecting real property incorporeal are 
principally by disturbances^ ^as iftyuries to rights of common of 
pasture, or common of fishery, or vvays, or watercourses, or 
rights to tithes, or ad\^ovvson, or franchise, &c., or by sub- 
traction, as withholding rents or services, &c. For most of 
these injuries there are three descriptions of remedies, viz. the 
preventive, tlie compensatory , or those for some degree of pu- 
blishment, where the injury has been wilful and malicious. 


First. Oust- 
ers, and rcina, 
dies for the 
same. (?) 

Oustor de- 
lined. (/•) 


First. Ousters are either by actually turning out, or by* 
keeping excluded, the \yA\'ty entitled to possession of imy real 
property corporeal. An cluster can properly be only from real 
property corporeal , and it cannot he committed of anything 
moveable, (.v) nor a mere temporary trespass considered an 
ouster. (/) However, turning or keeping off cattle, or any other 


(/’) Ousicrii the technical term still used 
in the declaration and action of ejectment, 
to describe an eviction or turning out of a 
farm or chaticl interest, as a term for 
years in real [)roperty. Disciniviert by a 
tenant’s refusing to pay, or otherwise ah- 
solutely denying his larullord's title, is 
also ecjuivalent to an ouster, Schol. & 

Lefroy, aulc, is 

the technical rlescription of an eviction by 
a stranger from X\\q J'icehohl, and an ouster 
of the riglitl'ul tenant of \hc ffeehold from 
the possession, and an usurpation of the 
freehold tenure, East, 1-1 1 Doc v, 
Ihdl, Dowl. i>V 11. .‘i8, 604 ; Jerrilt v. 
Weave, Price’s II. b75 ; but a lease by a 
stranger, and entry by the. lessee, is not a 
flisscisin in fact, witlioul an entry hy farce, 
or an avowed intention to disseise, Jerritt 
x.Weare, 3 Price’s K. 575 ; Doe v. IJnll, M 
Dowl. & R.3H; ainl Disenntin wince, de- 
scribes the eviction of u Iciuint in tail. 


Doe d cm. Janes x. Jones, 1 Par, dfe Cres. 

2 Dowl. & H. 372, .S.C.; Jhirton 
V. JJusseif, 1 Hen. lila. 2i)J ; Doev. Horde, 
Cowp 702. Descent Cast, is when? the 
death of the parly, who made the dis- 
seisin and descent of the estate of his heir, 
takes away the right of entry of the true 
owner and conj[»els him to resort to a real ac- 
tion. Jt is searcely j>ossil)Ie now to suggest 
a case in which the doctrine of descent cast 
can be so applied as to prevent a claimant 
from maintaining an action of ejectment, 
2 Dowl. & ll. 41 ; Adams’s Ej.C ed, 41, 
note (e) ; 2 Hla. Com. 176, note 10 ; and 
see further 3 Tin', Co. Lit. 1. 

(s) Due V. Cowley, 1 Car. & P. 12:>; 
ante, 148 note (?’). Ejectment for the tithe 
of a parish is an exception by 32 Hen. 8, 
c. 7, ante, 218, 

(t) /lute, 374, 11 / (.s); 7 Term Rep. 327 ; 
1 Bos. 6l P. Sy73, 
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continuing act of exclusion ^Yom t\\^.Gr\]oymex\iy constitutes an CIIAIMV. 
ouster, even by one tenant in common of his co-tenant; (//) and ^ - 

although, m general, as each tenant in common has a riglit to rnoriim y, 
enjoy the whole and every part of the^ joint ])roperty, the pos- 
session of one is deemed the possession of the other, so as not 
to constitute an ouster, or enable one to recover in ejectment 
against the other, and he must therefore, in an action of eject- 
ment, prove some act equivalent to an actual ev iction ; (i) yet 
if one has for many years (as 35 years) exclusively received the 
tvhole rents, or had exclusive possession without accounting to 
his companion, a jury may presume an actual ouster. ( //) 


There appear to he no less than twelve remedies for i . Uemedy Uy 
wrongful ousters or withlioldin<^ possession of real ])ropcrty. 

Although the usual remedy for an ouster is an action of ejevl- 
ment^ yet it is clearly cstablii^hed* that the party injured may 
not only jwevent the completion of the act by resisting the 
attempt to evict, and this even by for(?ihlc means, (z) (provided 
a dangerous weapon be not used,(«))but after he has been e. iieirndyby 
turned out he may legally at any time retake and keep posses- 
sion of land, or even of a messuage, provided he can do so by 
stratagem or even by force, (not amounting to a forcible entry, 
nor occasioning a breach of the ))eace, (/^)) and therefore many 
* actions of (yectment are unnecessarily resorted to when without 
personal conflict possession might have been regained, (c) But • 
the safer course may in many cases ^be to proceed by action of 
ejectment, a judgment in which would tend to establish the 
title and probably prevent future interruption. "In the mean- 3 . llenuMiy 
time, supposing that reasonable ground for apprehending waste 
or other material injury wilt be committed l>efore any execu- Counof Equity, 
tion in ejectment can be obtained, then a Ce)urt of ICquity will 
in some cases immediately interfere, and prevent siigh* injury 
by injunction. (^/; In cases of forcible entries and ousters and 


(u) Co. Eit. 199, b/^oo. a, wlit'rc .soe 
several instauee;, of ouster. 

(. 1 ) 1(1. il.icl ; 7 j\J()(l. :}9; ante^ 271.’ 
Hut if the consent rule Ik* ^cncnit insteaii 
ofsjH'clal (avoiding any ailinis.sioii of an 
ouster as it bliuiiid be) llieu tlic |ji'oducti(»n 
of the cotiseni rule will avoid the neces- 
sity of proof of actual eviction, l^oe v. 
Cvff', 1 Camp. 17:3, ante 271. 

(y) Doev. l*rosscr, I Cowp. 217; i:> 
East, 212 ; hut proof that one tenant le- 
vied a fine and rcceivtMl the whole rent for 
nearly //re i/i'urs is not (against the jus- 
tice of the case) sidhcient to liiid an 
ouster at the time the line was levied, 
f^caceablc v. Read, 1 East’s Rep, obS. 


(z) 1 Ea.st’s r, C, .//I, ‘i;?, 287 ; 7 
Ring. CiOb ; Skin. o87, 

(//) Id. ihid. ; 1 Hale’s P. C. 41.); 
Cqok’s Case, (ho. Car. niu ; and titc 
ch. vii. 

(/)) lieeauso oi.'tainiug ])ossession by 
such violent meai/s would be indictable, 
7 T. R. 432 ; 8 T. U. r>;i7. 

(r) Turner w ISJqimott, 1 1 >8 ; 

7 Moore, .t 74, S, (j. ; Ulldhorr^. Ruiu- 
fmth, 8 R. Cres. 4 ; .3 Ring. l1, jwst, 
ch. vii. 

((/) See the proceedings in Un* ease 
Kx parte Ctegg, MS., ch. viii. In 
that case, where a party wrongfully with- 
holding possession had committed waste 
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RIGHTS TO REAL PROPERTY, 

4 

forcible detainers^ justices of the p^feace also have the power of 
‘ immediately restoring possession, (<?) but they are reluctant to 
act, and rarely can be persuaded to do so, though they might 
in a clear case be compelled to proceed by mandamus from the 
Court of Kings Bench. (y‘) 

As between landlord a’ad tenant^ when the latter owes half-- 
a-years rent^ and holds under any demise or agreement, whe- 
ther written or verbal, (although there be not any power of 
re-entry reserved,) has deserted the premises and left the same 
uncultivated or unoccupied, so as no sufficient distress can be 
had to countervail the arrear of rent, two justices of the peace 
are, at the request of the landlord, to go to the premises and 
affix a notice on tlie premises v>f the day they will return, allow- 
ing at least fourteen days, and if upon such return the tenant 
do not pay the arrear, or there gball not be sufficient distress, 
then the justices are to put the landlord in possession, and the 
tenancy is thenceforth to cease, (g) 

In favour of landlords^ if a ienant ibr life or years, or person 
holding under him, shall tvilfully hold over after the expiration 
of a notice in writing, given by the landlord, and after demand 
of possession, the 4 Geo. c. as a compensation for such 
ouster or withholding possession, subjects the tenant to pay * 
, double the yearly ralue for so long a time as the same are de- 
tained. (//) A weekly tenant is not within the act ; (i) and as the 
term “ wil/ully'' has been adopted, it has been considered that 
a person holding over after the death of a tenant for life, upon 
' a bojw fide supposition that a lease granted by him continued 
valid, when in the result it was void, w^as not liable to the 
penalty of double value. (A*) The landlord's notice must have 
been in, and it must have been a valid notice, or at 

least accepted as valid by the tenant, (/?/) A demand of posses- 


by iiijuriug a private lAil-way and dig- 
ging mines, and threatened further in- 
jury, un injunction was obtained ex ]mi\c 
in a very few days after the inception of 
the injury. The application and exten- 
sion of the relief afforded in that case 
would, in practice, be of the greatest 
advantag^^, to landUrrds and owners of 
property, 

{e) Post, 377, 378; see fully post, 
cb. X. 

(/) Post, cli. X. 

(g) 11 Geo. Si, c. 19,8. Id; 67 Geo. •'>, 
c, 62 ; and see 1 B. 6c Aid. 369 ; 3 B. 


(,bes. 619, 6 Dowl. & R. 568, S. C. ; 
Burn’s J. tit. Distress, XVII.; and 
Chit. Col. Stat. tit. Landlord and Te- 
nant, 673, 677, 678. 

{h) 4 Geo. 2. c. 28, s. 1 ; C^it. Col. 
Stai. and notes, 6o6. 

(i) Lloyd V. lioshce, 2 Camp. 463 ; but 
see Co. Lit. 64, b. ; ante; 266. 

(k) Wright V. Smith, 3 Ksp. Rep. 203; 
and see Soulshy v. Irving, 9 East, 313. 

(t) Trimmins v. Jiawlinson, 3 Burr. 
1607. 

(w) Johnson v. Huddleston, 4 Bar. 6c 
Cres. 922; 7 Dowl. & H. 411. 
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sion is essential, but it has been held, that it may be made even 
before the right of possession accrued, and even that the Service 
of the written notice to quit will of itself constitute a sufficient 
demand, (/^) and if made even^ix weeKs after the expiration of 
tlie tenancy it suffices, unless there has been a binding assent 
of the landlord to the continuing in possession, (o) The statute 
gives an action of debt^ and as double* is recoverable, the 
amount of which is uncertain till fixed by a jury, the landlord 
cannot distrain. {2^) 

A subsequent act provides that if a tenant give a notice to 
(fuit and do not quit accordingly, he shall thenceforth pay dovhle 
rent, to be levied, sued for, and recovered at the same times 
and in the same manner as the ^single rent, and such double 
rent shall continue to be paid during all the time that such 
tenant shall continue in j)ossession. (//) But the holding over does 
not strictly continue the former or constitute a neiv tenancy, and 
therefore it has been held that if a tenant, after having given 
notice to'quit, hold over for a year, paying double rent, he may 
quit at the end of such year without freslpnotice, and is liable to 
})ay double rent only whilst he withholds the possession, (r) The 
statute only applies when the tenant has the power of determin- 
ing his tenancy by a notice, and has given a valid notice, 
or at least when the landlord has as.sented to accept an insuffi- 
cient notice, (.v) But the penalty being double rent it may be 
distrained for the same as single rent, {t) 

The statutes against/brcii/^ enirtes and detainerTt/^xxsidWwdieA 
to, besides giving the power to justices immediately to restore 
possession and inflicting criminal punishments u.pon the offenders, 
also give a civil remedy to the party evicted ; when a freeholder, 
by action of trespass for treble damages and treble costs ; (?/) and 
the proceedings upon an indict mentuiiox\*i\ie statute for a forci- 
ble entry operates as a civil remedy, for a part of the judgment 


(n) Cutting v. Derby, 2 Ula. Rep. 
1076 j Wilkinson v. Colley, b Rurr. 2694 ; 
Lake V. ^rnith, J. New Jlep. 174. Sed 
ijutere, whether the legislature did not 
intend to require a demand after the expi- 
ration of the tenancy. 

(n) Cobb V. Storkes, 8 East, 058. 

(;/) Trimmins v. liawlinson, S Burr. R. 
J605. 

(g) 11 Geo. 2,c. 19,8.18; Chit. Col. 
Stat. 6c notes, 674. 

(r) Booth V. Macfurlane, 1 Bur. 6t 


Atfolp. 904. 

(s) Johnson v. Huddleston, 4 B. & Cres. 
922 ; 7 Dowl. & R. 411, S. C. 

^ (t) Trimmins v. RawLinson, 3 Burr. 
1603. 

(« ) 8 Hen. 6, c. 9 ; Co. Ent. n. (a); 
2 Chit. PI. 6th ed. 86 865. Oply to a 
freeholder who has been forcibly expelled, 
8 Bar. & Cres. 409 ; as to treble costs, 
2 lust. 289 ; 10 Co. 115, b. ; 1 Vent. 
22 ; but sec as to treble costs, Hard. 1.52 ; 
ante, 27, 28. 
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is an award of and writ restitution, unless the offender has 
been ki posscvssion more than three years, (;r) for which reason 
a party interested in the possession of the estate is not a com- 
petent witness in support of the prosecution. ( ?y) The statute 
21 Jac. 1, c. 15, extends the writ of restitution to tenants for 
years and copyholders, and tenants by elegit ousted by the 
lessor or the lord or othfjrs. (;s) 

When a pauper ox others have been permitted to occupy, or 
has intruded himself into a hSuse, tenement, or dwelling, or 
land appropriated for the poor belongiti]^ to a parish, shall 
refuse or neglect to quit the same to the churchwardens and 
overseers of the poor within one month after notice and demand 
in writing, two justices of the peace may summon the party, and 
after the expiration of seven days they may by warrant cause 
possession to he delivered. to tjie parish officers ; (o) but this 
proceeding is cumulative, and where a party wrongfully with- 
holds ]>osscssion, the laKer may be taken without force, or the 
proceeding may be by action of ejectment. (5) 

When the legal estate is vested in a trustee and he de- 
clines to interfere and allow his name to be used in the sup- 
posed demise in r£ declaration of ejectment, then (although he 
could not in case an action should be brought on his demise 
defeat the action by release, (c) ) it is advisable to state explicitly 
ill writing the necessity for the proceeding in an action of eject- 
ment, and to lender an adequate indemnity, (J) and in case the 
trustee shouW wrongfully persist in his refu.sal and impede the 
proceedings, the cestui que trust might proceed in his name or 
file a bill in a Court of Equity, and prob?fbly the trustee miglit 
under circumstances be subjected to costs in a clear breach of 
trust ; ie)^ or it may become necessary to tile a bill and move for 
an injunction against a tenant holding over,(y‘) or to restrain a 
defendant in ejectment from setting up an outstanding term; {g) 


(a) 8 IJcn. 6, c. 9 ; 31 Kliz. c. 11 ; 

.lac. 1, c; l.'j. See statutes, and cai^es. 
Hum’s .1. Forcible Entry and Detainer ; 
and po&t, ch. x. 

(}f) Rex V. WiUinms, 9 Bar. & Cres.«* 
.*>49 ; 'I'alf. Dick. Sees. 239, S. C.; Rex v. 
Beiwi, Ry. IM. N. P. C. 242. 

(s') See Burn’s J. Forcible Entry, I. 
A lord of a manor may be indicted for 
a forcible entry on bis copyholder, see 
CJilb. Ten. 328; 3 Burr. R. 1733; 1 
Tho. Co. lat. 057, ru C. 

(rt) 59 Geo. 3, c. 12, s. 17, 24, 25 ; Bee 


Cbit, Col. Slat. 679, 680, and notes ; 
Woodcitek V. Gibson, 4 B. Cres. 524' ; 6 
Dow’l. 11. 521 , S.C. ; as to the snmwons, 
^-c. see t Bing. 537 ; 8 't. K. 

(6) Wildhore v. Rainforth, 8 B. & Cres. 
4; Turner V, Meymott, 1 Bing. 158 ; 7 
Moore, 574, S. C. ; ante, 375. 

(c) 4 Maule & Sel. .300. 

(d) See the mode of tender, pest, cli. vi. 
(c) 3 Maule &, Sel. 516 ; 6 Bing. 174. 
(/)Cbit. Eq. Dig. 1057 ; 15 Ves. I8() ; 

5 Price, 468. 

(^) Chit. Etj. Dig. 1055. 
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or a bill to quiet the owner in possession, after repeated trials CMAP. IV. 
at law, may become a prudent proceeding to prevent 'future 
litigation. (//) PnoPEnTY. 

The ordinary proceedinff for recovery of the possession of Remedy 
premises, where the nght ot possession has accrued within ejectment in 
twenty years, (after which it is nepessftry in general to proceed 
in a Real action,) is by ejectment, which is a 9nixed action, 
as Avell for recovery of possession as for damages, and though 
until recently the latter were ^iierely nominal, and the defendant 
could not be com])elled to give security in the nature of bail, yet 
the recent acts, (1 Geo. 4, c. 87, and 1 Wni. 4, c. 70, s. 3(> to 38, 
and 1 Win. 4, sess. 1 . c. 7,) in cases between landlord and tenant, 
restore the action to the ancient principle, and entitle the lessor 
of the plaintiff not only to recover possession, but also actual 
damages, in the nature of metric or intermediate profits, whilst 
the party has wrongfully withheld possession, and so as to pre- 
vent the necessity for a subsequent distinct action of trespass 
to recover such mesne profits. But these statutes are confined 
to proceedings by landlords against tenants holding over, and do 
not extend to other claimants. 

The whole practice in ejectment will be considered in the 
second volume, (i) and we shall merely hei% observe that an 
action of ejectment can only be sustained when the property 
to be recovered is real property, and actually part thereof, and . 
not for a thing moveable, or for or against a person in respect 
of a stall set up in a street, and not substantially and perma- 
nently let into the ground, (/^) nor for s. •mem fransient tres- 
pass, where there is no continued ouster or exclusion from house ‘ 
or land, an action of trespass qnare clausum .fregit being then 
the proper remedy for such mere trespass. (/) So ejectment is not 
sustainable for Doiver before it has been assigned, as the widow 
has not before that division any distinct legal interest in any 
part of the land, (m) Nor can ejectment be sustained for Jn- 
corporeal property, which not being ttingibljp is incapable of 
being injured by an ouster, and tlie proper remedy is case for 
the injury. But ejectment for Tithes is an exception introduced 
by stf^ute ; (?/) and ejectment, we have seen, lies for a right of 


(ft,) Fostjch. viii, 

(i) And SCO Adams on Ejectment, 3 
ed., one of the very best modern works, 
replete with learning and ecpiull^ pcrs)>i- 
cuous and practically' useful. 

(ft) J)oc V. CowlvUf 1 Car. P. 


and ante, 148, note (r), 374, 37;>, 

(/) Id. ibid. ; 7 T, R. 327 ; 1 Dos. & 
Pul. 573, ante, 374, 375. 

(»«) 2 (hir. it P. 430. 

(w) 32 lien. U, c. 7, s. 7 • Cro. Car. 
301 : ante, 210. 
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common appendant or appurtenant, when claimed together 
with rl^al property, (o) With respect to the litle, it should 
seem that the modern practice narrows the maxim, that the 
lessor of the plaintiff* must recover upon the strength of his 
own title, and not on the weakness of that of his adversary, for 
(at least prima facie) mere xiroof of priority of possession will 
suffice against a party who a^cejuired possession from or under 
the lessor of the plaintiff* by consent or force or fraud, {p) 

A widow has not, until a distidct third has been assigned to 
her by consent, or under process of law, any legal interest in 
any part of the lagd, and (subject to her right to retain posses- 
sion of the principal mansion for forty days after her husband’s 
death,) she would h«we no defence to an action of ejectment on 
the demise of the heir. She should threfore require the heir to 
assign her a just proportion of tbe estate descended, and if he 
should afterwards refuse, a Court of Equity w6uld probably com- 
pel him to pay costs. If^the husband died seised, then, upon a 
writ of dower, she would at law be entitled to damages and 
costs; but if lie did not die seised, then she could not at law 
recover either, and therefore ih that case it is better, after 
demand, to proceed in a Court of Equity, (rj) 

Secondly, are injuries by trespasses vpon land or in the 
house of a party in actual possession and without eviction. 
The act complained of must have been upon or at least in con- 
tact with the land or building, or it cannot be deemed a tres- 
pass, but merely a nuisance, remediable in an action on the 
case, (r) and must have been an act committed by, or caused to 
have been commiUed by the defendant ; aifd therefore although 
the owner of cattle, whose habit of wandering must be known, 
or presumed to have been known to him, is liable to be sued 
for trespasses committed by them, although without his actual 
concurrence, it would be otherwise as respects other animals, 
as a dog ; (s) but a very small contact, such as earth being 
piled up near to and rolling against a wall, though upon the 
land of the wrong-doer. (^) ‘'it must be some act done, so that 
it might be technically described as committed with forqe, and 
therefore a mere nonfeasance, such as the neglect to remove 

(o) r Stra. .H ; Ante, 211, note (c). (r) 2 Burr. 1114; 11 Mod. 74, 130; 

Ante, 274, 275. 1 Stark. R. .59. 

(ly) 2 Saund. R. 43, in notes; Mit. Eq. (s) 1 Car. & P. 119 ; Burr. Rep. 2092 ; 
Treat. Ill ; Bac. Ab. Dower; Chit. Pkj. 2 Lev. 172 ; 1 Chit. PI. 5 ed. 94, 95. 

Dig. 324 to 328; and 3 Chit. PI. .5 ed. (t) 9 B. 6c Cres. 591. 

1311 to 1330. 
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tithe duly severed is not a trespass ;(m) and it should seem CHAP. IV. 
questionable whether the mere continuance of an injury, for tl>e to 
inception of which the plaintiff' has already Recovered damages, rROPKn n . 
can be treated as a trespass, as the neglect to remove an incum- 
brance on land after a verdict for placing the same thereon, (x) 

The injury must also be to the possession^ and a person who 
has not had actual possession, Ijpt lAerely the right, cannot, 
before he has taken possession, sue, though afterwards he 
might for an antecedent injury, after his riglit first accrued. ( y) 
liut we have seen that mere Y^bssession, and that even under 
a void lease, is sufficient against a wrong-doer or persqn who 
cannot prove the right of possession in hipiself, or in some 
person by whose authority he committed the act complained 
of. ( 2 ) 


1. The for trespasses ixxeh^ prevention^ compensa- 1 . UtMucdu i 

tion, ox jmnishvicn^. Tihe preocnt ion ^ by turning off' the tres- 

passer or his cattle, not using unneccj^sary force or dangerous 
weapon, {a) but not by placing dangerous instruments on the 
land, as spring guns, (/>) or dog spears, (c) or a ferocious dog or 
other animal in an open yardj at least without adequate no- 
tice, (d) So the continuance of a trespass by cattle maybe y. Rcimd^’ by 
prevented, and the payTrrent of damages for the injury then 
doing may be secured by distraining the cattle whilst in the 
act of doing the damage, and upon the same close, but not after ^ 
they have escaped, (c) So in case of wasteful continued a. Ut nudy by 
trespasses, it may be expedient to file a bill, and by injunction 
prevent a repetition, {f) * 


4. And compensation to the extent of 5/. for srhall wilful or 4. lUMucdy by 
malicious trespasses, occasioning actual damage, and not mere 
trespasses by w^alking over land, may be obtained by summary 
proceeding before a justice, {g) 


5, To prevent trespasses in pursuit of game, summary pro- 6- lUnu-du s 
ceedings are provided either tq apprehend and detain for even l^togumct 


(u) 1 Uos. & yul. 476; 1 Ld. Rayni. 

18 a, • 

(x) 1 Stark. R. 22. 

(y) Sec cases 1 Chit. PI. 5 ed. 204. 

(s) 1 East, 244; 11 East, 65, 

(tt) 2 Salk. 641; 7 Bing. 316} post, 
chap. vii. 

(b) 7 & 8 Geo. 4, c. 18> s. 1 ; 4 Bing. 
633; post, chap. vii. . 

(r) 1 J. B. Moore, 202; 4 Bing. 642, 
643; post, cliap. vii. 


(d) Sorel v. Blackburn, 4 Car. 6l P. 
297 ; M*Ktme v. Wood, 5 Car. & P. 1 ; 
3 B. & Aid. 312, 313 ; see fully chap. vii. 
(c) 4 Bing. 642, 643 ; post, chap. vii. 

( /') El parte C legg, post, chap, viii.; 
17 Vo.s. 110; 1 Swans. 208; 5 Mad. 45; 
Chit. Eq. Dig. 1058. 

{gV) 7 & 6 Geo. 4, c. 30, s. 24 ; Bulter 
V. Turley, 2 Car. & P. 583 ; Devey v. 
While, 1 Mood. 6c M. 56 ; Rexv. Harper, 
1 Dowl. & R. 22.3; post. Criminal lnjurie.s. 
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twelve hours, a trespasser who refuses truly to tell his name 
and pfcice of abode, and to take him before a justice ; and such 
justice may convict in penalties for trespassing, taking game, 
attempting to poison it, and other injuries. (//) 

6. But tlie common law action of trespass is the usual remedy 
for trespasses and other hnm^iate injuries on land or buildings, 
but restrained by statutes, enacting that the plaintiff', whenever 
he recovers a verdict for less than 40.?. shall have no more costs 
than the damages, unless the Judge certify that the trespass 
was wlJful, or that thj> freehold came in (piestion ; and hence 
the expediency of not proceeding for any trespass, unless it 
were committed after notice not to commit it, or unless the 
damages were so considerabl'e as to render it certain that the 
verdict will be for 40i-. or upwards, (i) 

‘ t 

7. We have seen that mere omissions are not trespasses, nor 
remediable by action of trespass. Such as the neglect to 
remove tithe, ( /) or to remove an incumbrance after recovery 
of damages for the original trespass ; and in these cases the 
remedies are by carefully removing the incumbrance to a proper 
place off the land, or after requesting the wrong-doer to re- 
move the nuisance, by proceeding in an action against him 
for his neglecting to do so ; and it would not be legal to turn 
cattle upon the land, or otherwise to damage the tithe, (/') and 
care must be observed in the removal of the pro})erty incum- 
bering the soil. (/) The incumbrance might however be dis- 
trained damage feasant. (/') 

Thirdly. Defect of Fencesi WeTiave considered in 
whom the property in a hedge, ditch or fence is usually vested, 
and tlije legal obligation to repair the same, (w) The neglect 
to repair is an injury which may be compensated, 1st. by the 
occupier of the adjacent close distraining damage feasant 
cattle that escaped, through the insufficiency of the fence, into 
the land of such, occupier ;(w) or 2d\y, his suing the wrong- 
doer for the trespass committed by his cattle ;(o) 3dly, if the 
cattle of the adjacent occupier escape, and he thereby sustain 


(h) h&c W. 4. C.32, pusifCrim, Jnj. 

(i) 22 & 23 C:ir. 2, c. 9 ; 4 & 5 W, 6c 
M. c. 23, s. 10 ; 8 6c 9 VV. 3, c. 1 1, s. 4 ; 
Tidd, 9 ed. 963 to 968 ; ante, 23, 27, and 
post, chap, V. as lo notices not to trespass. 

(J) Ld.Raym, 187, 1399; 1 Stra.634, 


(k) 8 T. R. 72. 

(/) Post, chap. V. 

(to) Ante, 193 to 197 ; Vin. Ab. Fcncesj 
and 2 Chit. PI. 5 ed. 780, notes. 

(n) 1 Salk.. 335. 

(n) Id. ibid.; Hull. N.P. 74. 
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loss or trouble in recovering them, Xben he may support an 
action on the case for the consequence of the neglect to re- 
pair; (p) 4thly, the party -who ought to have repaired could 
not sue for trespass committed^ in consequence of the defect in 
his fences, (q) 5thly. Perhaps between freeholders, the ancient 
proceeding to compel reparation by wri? curia claxulenda might 
be advantageously revived, (r) Iij an* action on the case for 
not repairing, it suffices to allege generally that the defendant 
“ debuit reparare^' without showing the origin or considera- 
tion for the supposed liability, hnd this seems sufficient, although 
it should appear that the obligation originated by e^^press 
agreement, (a) ^ 

Fourthly. Injuries by Nuisances and other injurious acts, 
the cause of wliicli is near to the house or land of the party 
complaining, but not upon tli^ same, are the consequence of 
some wrongful act or omission of a party, who either ought not 
to have occasioned or permitted the •same, or who ought to 
remove the same. Such as injuries to the light or air, occa- 
sioned by improper obstruction of ancient windows ; or arising 
from not cleansing cespools, watercourse, &c.; or by frighten- 
ing wild fowl from a decoy by noises near the same ; or by 
causing water to flow, or preventing it from flowing, to a party’s 
estate. 

1. For these injuries also tlie ^remedies are prex^ention, 
compensation, or pumshment^ Vxereniion, by entering the land 
of the wrong-doer, and carefully abating or removing the nui- 
sance ; (/) but previous to which, at least where thp injury is a 
mere continuance or Omission, there should in general be a re- 
quest to the wrong-doer himself to remove the matter com- 
plained of ; {ii) or the nuisance by building or other^visjc may 
be prevented by Injunction, (a.) 

2. The remedy by action to recover damages for most nui- 
sances and injuries committed ojf the land of the party corn- 


00 2 Y. & Jer. 391 ; I B. & Aid. 59. 
{q) AnlCt 194. 

(r) AntCy 195, note (»«). 

(s) 3 T. R, 766* ; 1 Price’s R. 27 ; 6 
B. & Cres. 333, 338; 2 Saund. 114, a., 
b., c. 

(r) liaikes v. Townsonijy 2 Sniilli’s R. 9; 
2 Salk. 459 ; Earl Lonsdale v. Nelson, 2 
B. & Cres. 302 ; 3 Dowl. & R. .556 ; ftost. 


chap. vii. as to the abatement of nuisances. 

(u) Earl Lonsdale v. Nelson, 2 B. iic 
Cres. 302; 3 Dowl. &. R. 656; post, 
chap. vli. 

(. 1 ) 2 Russ. R. 1 21 ; 2 Swans. 333 ; 1 6 
Ves. 338; against powder mills, 19 Vcs. 
617; 18 Vcs. 211 ; Chit. Eq. Dig. 1053, 
1055 ; post, chap. viii. 
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^CHAP. ^IV. plaining is generally mse^ and in which the plaintiff is 
uim TO Ukal entitled to full costs however small the damages, unless the 
judge should certify to take them away, as he may do in all 
actions, (y) And if the nuisance‘be continued^ successive actions 
may be brought, even by a reversioner, until at length the 
wrong-doer has been induced to remove the nuisance com- 
plained of.(o) But b<!fore the commencement of an action 
against a mere continuer of a nuisance, who did not himself 
erect it, he should be requested to remove it, and such request 
should be averred and proved.* (/>) When the nuisance was 
first occasioned witlrin six years, the action may be against 
the party who erected it, (e) though the safest course is to 
request a removal, ^and afterwards to sue the occupier, whose 
^ duty resulting from his occifpalion is to remove every illegal 
nuisance on his land occasioning injury to the property of any 
adjacent owner, (d) We have considered the right to ancient 
lights in general, {e) If ancient windows be raised and en- 
larged, the owner of the adjoining land cannot legally obstruct 
the passage of the light pr air to any part of the space occu- 
* pied by the ancient window, (y') And it is not necessary to 
prove a total privation of light or air to sustain an action, for 
if the party cannot enjoy the light in so free and ample a man- 
ner as he did before, he may sustain the action, though there 
must be proof of some sensible diminution of light or air. {g) 

. The building a wall which merely obstructs a prospect is not 
actionable, (Ji) nor is the opening a window and destroying tl e 
privacy of the adjoining property actionable, but such new 
window may be immediately obstructed, so as to prevent a right 
’ to its being acqviired by twenty years’ use. (2) 


(v) 2 Burr. R. 1114; 1 Clwt. PI. 5 ed. 
159, 160 ; 2 Bla. C. 403, w. (5 ; 3 Bla. C. 
216 ; ante, 380, n. (r). 

(а) Ante, 267 ; 2 li. & Adolp. 97. 

(б) Willes’s Rep. 583; Cro. Jhc. 555; 
5 Co. 100, 101 ; Jenk: 260. But it has 
been held, that proof of a notice to reidove 
having been left at the premises, is evi- 
dtMu e against a subsequent occupier, to 
render l)im liuhlc to be sued for the con- 
tinuance*, 1 R;y'. & M, C. N. P. 189, 

(c) Com. Dig. Action for Nuisance, 13 ; 
1 Hos..& Pul. 401. It may he? against 
lessor, if nuisance was erected by him, 2 
Salk. 4t>0 ; 1 2 Mod, 636 ; or even an agent 
who erected, 6 ISIoore, 47. 

(d) 4 \\ H. 318 ; 2 Hen. Bla. 350. 


(e) Ante, 206, to 208, 282 to 286. 
lf)S Caraph. 80 ; ante, 157, 208. 

(g) 4 Esp. R. 69; 2 Car. &l P. 465; 
Chilton V. Sir T*. Pluwer, Sittings at 
Westminster, in the King’s Bench, A.D. 
1822. 

(/i) 9 Coke, 58, 1,; 1 Mod. .5.5; 2 Selw. 
N. P. 4 ed. 1046. 

(i) .3 Campb, 82. In ubstri^ting such 
new window, care must be observed not 
to trespass upon or against the land or 
building of the person who made the win- 
dow, but it sliould be effected by placing 
a board upon a pole opposite the window, 
and in the ground of the party annoyed 
by such window. 
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3. The judgment quod prosiratilit upon an indictment for a 
continuing nuisance, niigh^ in that respect, operate as a private 
preventive remedy. . 


Some of the preceding injuries may so continue In their con^ 
sequences as to be prejudicial to an interest in real property in 
remainder or reversion, and entitle tlie parties having such in- 
terests to sue for such consequences, (/r) Thus we have seen 
that if a trespass or direct injury to the possession occasion 
such cortiinuing damages as to affect and prejudice also the 
rcv>crsionarp ijiterest, the occupier may fUe in trespass for the 
injury to his possession, and the •reversioner may also sue in 
case for the injury to his right. (/*) So, if a.;,^uisance committed 
near to buildings or land occasion as well a present injury to the 
possession as also an injury to the remainder or reversion, the 
occupier may sue in case, and die remainder-man or reversioner 
may also sue in case ; so it should seem that a reversioner 
might sue for stopping up a way. (/) *And it is immaterial of 
what tenure the land may be, and any future vested interest 
that has been injured is in general sufficient; thus a remainder- 
man of copyhold premises may sue ; (/w) and a remainder- 
man may sue a tenant for life for any wrongful act that has 
prejudiced liis interest, in') lUit in all these cases the form 
of the remedy at the suit of a reversioner or a remainder- 
man differs from that of the occupier, for it must he expressly 
in case, stating the injury, not to thq possession, but to the re- 
versionary interest, and it must show and aver an injury caj)ahle 
of extending and continuing so as to affect 'the future right of 
possession, and that it actuallij did injure the. revej sionary in- 
terest ;fo) though the declaration need not show the precise 
extent or nature of the interest in remainder or reversion, and 
a general allegation that at the time of committing the grievance 
complained of, the premises upon or to which the injury was corn- 
mited was in the possession of a certain person, to wdt, E. F,, as 
tenant thereof to the plaintiff^ the reversion {ox remainder,") 
thereof then {p) belonging to the plaintiff^ is sitfllcient, and pre- 
ferable to a more precise allegation ; {q) hut in evidence, the lease 


(fc) AntCt 266 lo 26H ; 4 Burr. 2141 ; 
3 Car. & P. 817. 

(/) 8 VVentw. 650 ; quetre, Com. Dig. 
Action on Case; Nuisance,Bv 3 Lev. .360. 

(to) J^'erson v. Jefferson, 3 Lev. 130; 
Jesser v. Gifford, 4 Burr. 2141 ; Fisher on 
Copyhold,! 14; 2 Saurtd. U. 262, a. note 7. 

(n) Sembie, 2 Saund. 252, a., but tliosc 
were cases of waste, 

VOL. I. 


(o) 1 JM. & S. 234, 239; ante, ^67, 
note (a) ; 1 B. & Adolph. 391. 

(p) It is not necessary, thougli^ usual, 
to aver that, the plaintift’s interest still 
continues, 3 Taunt. 137, 

(q) Coin. Dig, Pleader, C. ,39. .Some- 

times a seisin in fee of the reversion is 
unnecessarily stated, 3 Wils, 461 ; 8 

Wentw. 5.60. 
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P nOPERTV* 

Waste and 
ether injuries to 
u remainder- 
man or rever- 
sioner* 


'IVnanls for life. 
(0 


or agreement which creates and limits the possessory interest 
should be proved, (r) 

But the principal injuries affecting remainders and reversions 
are those committed upon or to the buildings or land during a 
tenancy for life or years^ and which may be Waste or Breach of 
Covenant or stipulaiion expressed or implied. Waste\^ the prin- 
cipal injury, and may be either active and wilful^ usually termed 
volnuiary waste, or it may be permissive : the former, by pulling 
down houses, destroying heir-looms, opening new mines or 
pits, changing the course of husbandry, felling timber trees, or 
by any material alteration in the state of thd premises, even by 
an enlargement, melioration, *or improvement in value of the 
premises ; (s) and tlic latter by per7nitting or suffering pre- 
mises to become or continue dilapidated for want of requisite 
repairs, llie extent of liability for mere permissive waste 
appears to be questionable, 'and therefore in creating tenancies 
for life or years, it is at least advisable to specify the duty by 
express stipulation or covenant. 

Tenants for life, unless expressly dispunishable for waste, 
arc liable to any actual ov wilful waste, as cutting trees other- 
wise than for repairs, (?/) or altering buildings or land, or de- 
stroying hedge-rows ; and even if djs:punishable of waste, W’e 
have seen that a Court of Equity will by injunction prevent 
equitable or malicious waste, as cutting ornamental timber, or 
pulling down a mansion, excepting for rebuilding, when neces- 
sary. (or) The statute of Marie bridge, 5^ Hen. 3, c. and the 
statute of Gloucester, 6 Ed. 1, c. 5, are the only statutes relating 
to waste. The first enacts, sect. 2, “ also fermors, during their 
terms, shall not make waste, sale, nor exile of house, woods, 
and men, nor of any thing belonging to the tenements that they 
have to ferm, without special license had by writing of cove- 
nant, making mention that they may do it; which thing, if they 
do, and thereof be convict, they shall yield full damage, and 
shall be punished by amerciament grievously.^* The statute of 
Gloucester, 0 Ed. 1, c. 5, enacts, “ that a man shall have a writ 
of waste in the Chancery against him that holdeth by law of 
England {i.e. tenant by curtesy) or otherwise, ybr term of life, 
or for term of years, or a woman in dower ; and he which 
shall be attainted of waste shall leese the thing that he hath 


(r) 4 Bar. & Cres, 465; Semblet a 3 Tho. Co. Lit. 233 ; Keepers of Harrow 

mortgagor may be treated as tenant to School v, Alderton, 2 Bos. & Pul. 86; 
mortgagee, 5 B. & Aid. 604. Simmons v. Norton^ 7 Bing. R, 640. 

(s) Greene v. Coley 1 Lev. 309; 2 (0 See in general, ante, 259, 260. 

Sauud.259; and see oilier cases. Id. n. (u) ilnte, 260. 

11 ; Cok V. Forthy 1 Mod. 94. See rases, (.t) Id, ibid. 
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wastedy and moreover shall recompemce thrice so much as the 
waste shall he taxed atJ’. It is submitted that both these 
acts only apply to milful or volunthry waste, and do not extend 
to mere permissive waste. * Mr. Serjeant Williams, in his 
valuable edition of Saunders, ( ?/) misstates this enactment, as 
if it expressly gave an action of waste or in case against any 
lessee for life or years, guilty of perfnissive waste, as if he 
permit an house to be out of repair, unless it was ruinous at the 


CHAP. IV. 
n.&lli.Uju- 

K IKS TO Ul Af. 
PnOlM RT V. 


time of the lease ; (z) (although that act speaks only of forfeiture 
of the thing that he wasted with treble damages ; (a) ) and he 
refers to elementafy works, as proving that the statute extends 
to permisswc as well as voluntary waste, and he insists that the 
statute extends to tenants from year to syear, or even half a 
year;, {b) but the subsequent editors, in their learned and accu- 
rate notes, have questioned the latter opinion, at least as regards 
tenants from year to year, aiM als'o as regards lessees for years 
under a lease not containing any covenant to repair.. (e) And it 
seems questionable, whether the statute of Gloucester extends 
to any case of mere permissive waste, and, indeed, whether a 
tenant for life is liable to any penalty, forfeiture, or action for 
merely neglecting to repair, unless he be under express direc- 
tions or agreement to do so. {d) And it will be observed that 
Blackstone, when he states the incidents of a tenancy for 
life, does not intimate any liability to repair or prevent permis- 
‘ sive w'aste. (e) 

It should seem however that sucli» reparations as are absolutely 
essential to prevent the total destruction of the property must be 
made by a tenant for life, as the reparation of a sea wall, or, 
embankment of a river, {f) But this only refers to ordinary 
supports of such walls and' embankments, and does not render 
such a tenant responsible for extraordinary tempests or floods,(y') 
nor for dilapidations occasioned by lightning, enemies,' &c., (g) 
nor to reparations of buildings originally dilapidated at the time 
when their interest commenced. (A) 


(y) 1 Sainid. Rep. 32:>, b., ii. 7 ; *2 
Sauiul. 259, note 11. 

(s) Id. ibid, cites Co. Lit. .54, b. 

(a) Sed (\U(ere. Did tin; legislature 
intend Jo impose so heavy a penalty for 
merely permhiivg the yirogress of decay, or 
was not the intention only to prevent wu/- 
J'ul waste ? and see Ilerve v. Benbow, 4 
Taunt. 764; infra, ,">89, n. (w). 

(b) I Saund. 323, b. note 7, refers to 
2 Inst. 145 ; Co. Lit. .53, a. ; 2 Rol. Ab. 
816; 2 Saund 259,. n. 1 1. 

(c) 1 Saund 323, b. note (k) ; awd 2 
Saund. 252, a. note (b), and cases llicrc 
cited. 


(d) Herne v. Benbow, 4 Taunt. 761, 
389, II. which, though a case of 

a tenant for yearn is applicable ; and see 
Jones V, Hill, 7 Taunt. 392; 1 J. H. Moore, 
100, S. C. 

(e) 2 Rla C. 122 ; 3 Bla. C. 224 ; Co. 
Lit. 53; hut in 2 lila. (]om, 283, it h cer- 
tainly, supposed that the statute extends to 
periutisive waste. 

(y ) 3 Tho. Co. Lit. 236- 
(g-) 2 Saund. 2.38, note .5. 

\h) Moore, ,54 ; Winch. Ent. 1159; 2 
Saund. 2.38, note 5 ; 259, note 1 1; Co. Lit. 
53, a.; Glover v. Pope, Owen. 92. 
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RIGHTS TO REAL PROPERTY, 


C’HAP. IV. 
II. & III. Inju- 
ries TO Real 
P nopEiiTy. 


Tenant for a 
term of years, 
or under a lease. 


In case of lands of Copyhold lenure, if there be no custom to 
the contrary, waste, whether permissive or voluntary, is a for- 
feiture to tlie lord ; (?) and the lord may enter for waste com- 
mitted by a copyholder for life, though there be an intermediate 
estate in remainder between the estate for life and tlie lord’s 

Iff 

reversion, (/i) But in such a case of forfeiture, especially by 
permhsive waste, or waste by a tenant of the copyholder, a 
Court of Equity will relieve, and compel the lord to re-admit, 
on receiving satisfaction for the injury he has received. (1) 

In the absence of express covenant, and where wilful waste 
has been committed l)y an occupier, an action on t\ie cau may be 
sustained against him by a party who has the immediate reversion 
or remainder for life or years, as well as in fee or in tail, and the 
plaintifl' is entitled to costs; {rn) though a writ of waste could 
onlyibe supported by him who has the immediate reversion or 
remainder in few simple or in feo-tail^ so that his inheritance 
was injured ; and a mere remainder-man for life could not sup- 
port that writ.(//) Nor w'ould costs be recoverable if the single 
damages exceeded twenty nobles ; (o) nor can any action at law 
be supporfepd against an'executor of a tenant for life for waste 
committed by his testator, it being a tort which dies with the 
person, (p) unless for the money received by a sale of the. tim- 
ber. {(j) But a Court of Equity will, where it tenant for life has 
committed w aste by cutting timber, afford compensation against 
his assets, after payfng debts, and in preference to legacies, (r). 

In declaring by an imnK^diatc remainder-man against a te- 
nant for life for wilful waste, it is better not to state wdth par- 
ticularity the precise nature of the plaintiff’s interest in re- 
mainder or reversion, for fear of variance ; (.v) but it is necessary 
lo state correctly the nature and kind of waste that has been 
committed, (t) 

Tenants for a term of years, like all other persons who have 
only a temporary interest, are liable for wilful waste, wdiether 
committed by themselves or,jja stranger. (?/) With respect to 

(/) Co. Lit. 6S, a.; 1 Tho. Co, Lit. B!28, pi. 7 ; .S Co. Lit. 246, note 2 ; 

673, 674, note 32, where tlio cases 231 , note B. 1, 

rowiru are stated. (7)3 Tho. Co. Lit. 251, IJ. 1; 244, 

(Ic) Doe V. ClemeuU^ 2 Maul. & Sel, 68. note O. ‘ 

(/) 4 V^es. 704, 705 ; 1 Ch. Cas. 95; (r) Tho. Co. Lit. 246, note 2, 251, note 

Pre. (a). 568 ; Toth. Cha. 257 ; Mo. 49; H. 1 . 

Co. Lit. 6.3, a., note 2 ; 1 Tho. C^. Lit. (s) 2 Saund. 252, b., note 7 ; Hardwick 

674, note 33. v. ThompsoUt A.D. 1799, there cited; Ytdv. 

(m) 2 Saund. 252, note 7. 141. 

(u) Id. ibid.; .3 Tho. Co. Lit. 246, (t) 2 Saund, 252, c., note 7. 

note Q. - (u) 1 'Jaunt. 196, 201 ; 2 Saund. 259, 

(o) 8 & 9 Win. 3, e. 11/ s. 3. b., note ( /’ )i 

( p) Id. ibid, ; 2 Inst, 302 ; 2 Hoi. Ab. 
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tenants for terms of years under lease or express demise, it has CHAP. iv. 

been holden, contrary to the foringr prevailing opinion, (v) that ,i1ej*to Keal 

no action for j^i^nnisshe ivaste,\\\ buildings is sustainable against Propehty. 

a tenant by lease who has not covenanted to repair, (w ) So it 

has been decided that a tenant for years who has covenanted 

to repair and leave the premises in as good a condition as they 

w^ere in when finished by one J. Tli., is not liable to be sued 

generally for permissive waste, {x) That decision is correct, if 

the statute of Gloucester, which speaks of forfeitures for waste 

done by tenants for term of life or years, docs not extend to 

permisHive w aste, or waste occasioned by accidental burning ; 

but otherwise it is obviously incorrect, {y) In the case of land 

of copykoUl tenure, w'e liave seen that, if there be no custom to 

the Contrary, w^aste, cither permissire or voluntary, of a copy- 

holder is a forfeiture of his copyhold, and this, although the 

waste be committed or permitted by a mere under-tenant ; (z) 

and therefore a copyholder must take, special care to keep his 

customary tenement in good repair. 

Where there has been an express qpvenant or agreement to 
repair, the action should be upon the same, though it has been 
held that the landlord has the option of suing in case, (a) 

If a tenant neglect to repair according to contract, and the 
lessor himself be a lessee, and under pain of forfeiture, he 
may enter, without the syb-lessce’s consent^ and perform the re- 
pairs; {Ij) or if he be sued by the superior landlord on his cove- 
nant to repair, and his immediate 'tenant refuse tp repair, or 
defend the action, the damages and costs reccA^ered against 
him by the ground landlord and the costs of defence may form ' 
the measure of damages tp be recovered in his subsequent 
action against his ow n tenant ; (c) and though it is usual and 
advisable in such a case to give notice of the threatened action 
of the superior landlord, it is not absolutely necessary to give 
the same, 

Kvery tenant from year to year is bound not to commit volnn- Tenants from 
tary waste, such as ploughing up strawberry ,J;cds still in bear- ihan'a^*^ 

iiig, and this, although he paid fi>r them at a valuation when year. 


(u) S<!e IMr. Serjeant Williams’s note, 
1 Saiitul. b., note 7 j 2 Sauiitl. 5239, 
note 11. 

(ix?) Herne V, Benhow, 4 Taunt. 764 j 
5 Coke, IS, b. ; ^ Saiuul. R. 52352, 
note i. by Patteson and Williams, but 
there slated as doubtful) 1 Tho. Co. Lit, 
644, note 19. 

(x) Jones V. Hill, 7 Taunt. 39i j 1 J. 13. 
Moore, 100, S. C. 

(y) See 1 Tho. Co. Lit. 644, note 19, 


and cases there cited, where tlie statute of 
douc**ster is consitlered as extending to 
permissive waste. 

(s) S88 ; 1 Tho, Co. Lit. 673, 

674, note3‘J. 

(a) 2 I3la. R. 1111 ; 2 Saund. 252, a. b.. 
note 7. 

{h) 2 B. & Cres, 273; 3 Dowl. & R. 
522, S. C. 

(c) 3 B. £c Cres. 533 ; 5 Dowl. & R. 
542, S. C. pand see 5 Bar. & Cres., 603. 
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CHAP. IV. 

II.&m.iNJU 

niKS TO Ilf, A I, 
PitOPJtliTY'. 


he entered. (J) As to permissive waste, Mr. Serjeant Williams has 
stated that a tenant from year to year, or even for half a year, 
is, under the statute of Gloucester, \\a\Ae Tor permissive waste, 
and consequently bound to repair; {e) but it would be unrea- 
sonable to require a person who has so short, precarious, and 
uncertain an interest, determinable at any time by a notice to 
quit, to incur the expense of repairs, for he merely hires, and 
impliedly engages to pay for the temporary use of the premises, 
and to use the premises in a proper manner ; and as to repara- 
tions, it is more reasonable that the landlord, who has the per- 
manent or larger interest, should m<ike them, unless the dilapi- 
dation be occasioned by breakage or other want of care on the 
part of the occupier. And the modern decisions accord with 
this view of the tenant’s liability ; and he is not even bound to 
make or do what are termed tenant’s repairs, or to keep the 
premises wind and water tight ; and although in the absence 
of express stipulation he cannot compel the landlord to re- 
pair, {/) yet it has been held that when the premises have 
become uninhabitable, and the landlord refuses to repair, the 
tenant may quit without a regular notice to quit, and may resist 
the payment of any future rent ; and the supposition that a 
tenant from year to year is liable to repair, has been refuted 
by the more recent learned editors of Saunders, (g) and by de- 
..cisions which establish that a mere tenant from year to year, 
still less for half a year, is not bound to repair in the absence 
of a covenant or agreement 'to do so. (Ji) But which is implied 
when such a' tenant holds over after a lease containing an 
express covenant to keep in repair, (/) and extends to all stipu- 
^lations in such lease that can possibly be applicable to a tenancy 
from year to year, {k) And where a ])arty takes possession under 
an agreement for a lease, he may be treated as impliedly agree- 
ing to become tenant ..from year to year on the terms of the 

:: — ^ — 


(fi) Welhcretlv. 1 Ciinipb.227. 

(e) 1 Siivnul. 323, b., note (7). t 
( / ) Itl. ibid. 

Id. ibid, note (/c) ; 2 Id. 2 a., 

note (/>). 

(h) o Co. 13, b., Hale’s MS.*, Gihson 
V. Wells, 1 New llcj). 290 ; Herne v. ilen- 
how, 4 Tai^t. 764; I Marsh. ^67; <i 
Taiinl. oOO, S. C. ; Jones v. Hilly 1 J. 11. 
JVloore, 100 ; 7 Taunt. 392 ; Horsfall v. 
MatheTy Holt’s C. N. P. 7 ; 1 Saund. 
323, a., J>. (» ) ; 2 Saiiud. 262, a., n. (6), 
acc. Hut see Co. Lit. 574 a,, 7 ; 1 Saund. 
323, b., n. (7). (by Mr. Serjt. Williams) 
it was supposed tiiat a tenant frotii year 


to year is bound to kecj) premises in It- 
iiantuhle repair, though not bound to make 
substantial and lasting or general repairs, 
sucli as putting a new roof on an old house, 
putting in a new main-beam, ; and 
see id. 2 Esp. Rep. 598 ; 2 Bla. Rep, 
84 ; 2 liar. & Cres. 278 ; 3 Dowl. 6c Ry. 
522. 

(i) 2 Bar. & Cres. 273 ; 3 Dowl. 6c R, 
522, S. C. 

(k) Id, ibid.; 6 Esp. Rep. 106; 11 
East, 7l ; 3 Taunt. 410 ; 4 Campb 275 ; 
.3 Bing. 363 ; 3 Bar. 6c Cres. 483 ; 5 
Dowl. 6c U. 213, S. C. 
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agreement ; (/) and lie may also be’ sued for the breach of an 
implied contract to use the premises in a temutlikc manner, 
although the agreement for a lease stipulated that it should 
contain a covenant to repair.’(m) Such a tenant from year to 
year impliedly engages to use the premises in a ienantliJee man- 
ner, or in the case of lands, in a Imshandlike manner, {n) and 
in general also according to the custom of the country where 
the lands are situate ; (o) but an express lease or written agree- 
ment, as far as it speaks on t]ie subject, would exclude the effect 
of any custom or usage, {p) and therefore where the declaration 
stated that the defendant was tenant to tlie plaintiff', and in 
consideration thereof that he promised to use the lands in a 
husbandlike manner, and the proof was of an agreement to 
farm lands in a husbandlike manner, to be kepi constantly in 
grasSy this was holden a fatal variance, {q) 

It has been long settled that a mere tenant strictly at will is 
not bound to repair or prevent permissive waste, (r) 

The remedies for waste, as in most other cases, arc preven- 
tive^ or for compensation y or iov punishment, prevent waste 
the landlord may in general, without express rcsen^sation, enter 
the premises to which he is (Entitled in remainder or reversion, 
to see whether waste has been committed, without being a tres- 
passer; (a) or he may enter under a clause of forfeiture for 
waste ; (/) or he may in some cases enter to repair, so as to pre- 
vent a forfeiture of his own leasehold estate ; or he may file d 
bill in equity, and move for an injunction to prevent wilful 
waste ;(?/) or he may have in some cases a wrij: de reparaiione 
faciendo ; or he may sustain covenant or assumpsit for a breach 
of covenant made to himself or running w ith • tho land, (a;) 
according to the contract ; or an action on’ the case for w'ilful 
waste, (y) If wilful waste has been committed by a tenant for 
life or years to a considerable extent, then a writ of* w^aste may 
be proceeded in for the recovery of the property wasted, and 


(l) A7Ue,390, n. (/c); IR. M. C. N. P. 
355 j 3 Bar. & Cres. 478 ; IM. P, 183, 

(m) 2 liar. &. Cres. 273. 

(w\5 T. 11. 373; 4 East, 154; 1 
Marsn. R. 567 ; 6 Taunt. 300, S. C. ; 
Holt’s C. N. P.7; but see 2 Bar. & 
Cres. 273 ; 3 Howl. &c R. 522, S. C. 

(o) 4 East, 154 ; 5 T. R. 376 ; Holt’s 
C. N. P. 7 ; 1 Marsh. 569 ; 5 Bar. & 
Cres. 909. 

(p) 1 Meriv. 15 ; 16 East, 71 ; 5 Bar. 
Sc Cres. 909 ; ante, 119. 

(q) 5 Bar. & Cres. 909. 


(r) Lit, s, 7t ; Co. Lit. 57, a. ; 5 Co. 
13, b. ; Cro. Elix. 777, 704 ; 3 Lev. 359; 
1 Saund. 323, b. 

(s) 8 Co.l46 ; 3 Bla. C.212, 213 ; Com. 
Dig. Pleader. 

(t) 1 Saund. 286. 

(it) 4 Mad. 393; .5 Mad. 45; Chit. 
Eq. Dig, Practice, Injunctions^ 1058 ; 3 
Bla, C. 227, note (5). 

(x) 32 Hen. 8,c. 31 ; 2 B.^^ Aid. 105 ; 
4 B. & Cres. 157 ; 1 B. 6c Cres. 410 ; 
9 B. & Cres. 505 ; 1 Cronip. 6c J, 105, 

(y) Ante, 386, 339, 390; lCampb.360. 


CHAP. IV. 

ll.&III.lNJU- 
KIKS TO llfcAL 

1’roi*hit\ . 


Remedies for 
wailo in gene- 
ral. 
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CHAP. IV. treble damages; but if thfe damage were very trifling, and 
HIES Vo Real Hicrely nominal, that remedy might wholly fail, (c) In such 
an action the defendant must in general plead his matter of 
defence specially, and not merely the general issue uul wast ; 
thus if the writ charge that he ploughed up ancient meadow 
land, and cut down^timber, he must plead specially that the 
ploughing was resorted to according to the custom of the 
country and for the purpose of ameliorating the meadow, and 
that the timber was cut and used fpr necessary repairs, (a) If 
the waste, either wilful or permissive, have been committed 
contrary to a leaae containing a clause of forfeiture ‘and re-entry, 
then possession may be taken peaceably ; (I/) or an action of 
ejectment may be sustained, provided the covenant broken ran 
with the land, but, not otherwise, (c) And it should seem *that 
under the general terms of the statute against malicious injuries 
a remainder-man or reversioner mi^ht proceed summarily before 
a justice for any wilful or malicious injury affecting his in- 
terest, and not occasioning more than 5/. damages, (d) 

An action on the case in the nature of waste lies at the suit 
of a landlord against his tenant, for acts done by the latter 
while holding over after the expiration of a notice to quit,(e) 
and the landlord of a tenant from year to year, although there 
be no reservation of the timber on the premises, may support 
an action of trespass vi ct armis against a third person for 
carrying it away after it has been cut down, {f) And where a 
lessor during the term cut down sOme oak pollards growing 
upon the demised premises, which were unfit for timber, it w^as 
l.ield that as the tenant for life or years would have been en- 
titled to them’ if they had been blow n down and was entitled to 
the usitjrucf of them during the term, the lessor could not by 
wrongfully severing them acquire any right to them, and con- 
sequently that he, or his vendee, could not maintain trespass 
against the tenant for taking them.(^>’) When trees are ex- 
cepted in the lease trespass is sustainable and not case, (A) and 
if not excepted the interest of the lessor continues in the body 
of the trees, so that he may support trespass for carrying them 
away. (/) 13ut if a lessor during the term cut down trees grow- 


(z) Keepers of Ilan ow School v. Alderton, 
2 JJoa. Sl Rul. S6. 

(a) Simmons v. NorffW, 7 Bing. 640. 
(h) Arite,S7h, 

(c) 32 HtMi. 8, c. 31 3 M. & S. 382 ; 

2 B. &. Aid. 103 ; 4 Bar. Ocb. 157 ; 
J Id. 410 ; 9 M. 30.3 ; 1 Cr^inp.& J. 105. 
(</) 7 6c 8 Gt-n. 4, c. 30, s. 24. 


(e) 1 Canipb. 360. 

. (f) 2 Chit. Rrp.636. 

{g) 5 Bar. & Cres. 897 ; 8 Dow. & Ry. 
631, S. C. ; but see ante, 261. 

(/i) 8 East, 196 ; ante, 261. 

(i) 1 Saund. 322, li. .3 j 7 T. R. 13 ^ 
2 Caiiipb. 491 } ante, 261. 
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ing upon the demised premises, which were fit only jfor fire 
woody and the lessee take them away, trespass will not lie 
against the lessee at- the suit of either the lessor or his ven- 
dee ; (^) though if the trees had been fit for the purposes of 
reparation or sale it would have been otherwise. (/) 

We have stated the instances in whi^li a parcener, joint-tenant 
or tenant in common, may sue his co-tenant at law for waste, as 
for cutting trees or underwood of sufiicient growth ; (/w) but in 
general a bill in equity foi\ an injunction to prevent wanton 
and malicious waste, is the preferable proceeding between 
these parties.*(w) ^ 

By the custom of the realm, or rather by the general law, 
a suceeding incumbent may sqc his predecessor, who has 
resigned, for T)fffJ2)idotio?fs ; (o) but not for omitting ornamental 
repairs ; (p) and even the executors or administrators of a 
deceased rector or vicar may by this law be sued ; (q) although 
wo have seen that in general no executor can be sued 
for a tort committed or permitted by his testator and not con- 
stituting the breach of a contract. And a successor may have 
separate actions against the executor of the late rector for di- 
lapidations to different parts of the rectory ; and though it has 
been usual in a declaration in such action to allege tluit assets 
of the deceased have come to the defendant’s hands, that alle- 
gation is perha{)S unnecessary, as the want of assets is matter 
of defence, and need not be thus anticipated by the plain- 
tiff*, (r) 


VV^e have considered the several kinds of' Inci/rjmreal pro- 
pe.riy and the rights thereto, (a) and we have seen that they are 
principally ancient lights, pews, commons, ways, watercourses, 
advowsons, tithes, offices, dignities, franchises of various kinds, 
as rights to hold courts, forests, chases, purlieus, parks, free- 
warrens, fisheries, corodies, and rents ;(v) and we have at the 
same time noticed the injuries and offences, and remedies and 
punishments relating to the same. . We may here observe that 
as regards any civil injury to the right to these, the remedy is 


(k) 8 Dow. & Ily. 651 j 5 Bar. & Cr. 
897, S.C. 

(/) Ante, 261. 

(w) 8 T. K. 145 ; 0 Bar. &l Cres. 257 ; 
awk’, 271, 272. 
in) Ante, 271.272.’ 

(o) Lutw. 146 ; 21 H. 8, c. 13 , Burn\s 
Keel. L. Plurality. 


(p) 10 B. & Cres. 299. 

i^j Willies' Hep, 421 ; 3 Woodos. 205; 

2 I', it. 636 f Wats. Cl. Law, cliap, 39 ; 

3 Burn's Ecd. L. 146, 1.53 ; 3 Lev. 268 ; 
1 Lutw. 106; 2 Chit. PI. 785. 

(r) Lit, Ent. 21, 67 ; but see Gibs. 
733; 3 Keb. 61^. 

(») Ante, 203 to 229. 
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CHAP. IV. 

II.&III.INJU. 

TO Heal 

PliOPEllTYj. 


llfmcdies for 
injuries to an- 
cient liglits. (x) 


2. Remedlcfi for 
iiijunes to 

I’hWS. 


3. Remedies 
for injuries to 
Common, (e) 


in gent^ral Case, not Trespass, though there are exceptions. (/) 
The Injuries are in general termed Disturbances, as of the right 
to ancient lights, pews, commons, ways, watercourses, advow- 
sons, freewarrens, fisheries ;(m) or Subtractions, as of rents-ser- 
vice and tolls by refusing to pay the same.(?>) The injuries to 
ancient lights by obstruction and the remedies have already 
been considered, (a) 

2. With respect to Pews, as the party entitled to the use 
tliereof has not in legal contemplation the exclusive possession, 
but merely a right to sit therein to hear divine service, he can- 
not support trespass for a mere exclusion, though he might 
for personal violence ; {y) and the proper remedy is an action 
on the case, ( ?/) ajid a faculty granting a pew to a man, but not 
annexing it to some messuage, will not enable him to maintain 
an action at law for disturbance, ‘and his only remedy in that 
case is in the Ecclesiastical Court, (z) It has been held how- 
ever that thirty years’ uninterrupted possession and use of a 
pew w'ould primd facie enable a party to sue a stranger at 
law,(^/) though it was considered that such presumptive title 
might be rebutted by proof that the pew had no existence 
thirty years ago ; {a) and it has been held that as the declara- 
tion for disturbance of seats in a pew must state the pew as ap- 
purtenant to a messuage in the parish, and that otherwise a 
bare possession of the pew for sixty years or more is not a suf- 
ficient title to maintain an action on. the case for disturbing the 
plaintiff in the possession thereof, but he must prove a prescrip- 
tive right or a faculty, {b) But those decisions were before the 
rule was established, that mere priority of possession shall be 
sufficient against a stranger who cannot show a better title, (c) 
and before the recent statute 2 & 3 Wm. 4, c. 70. {d) 

S. The injuries to a right of Common of pasture are various ; 
as by inclosing the waste over wdiich the right of common 
exists, building thereon, planting trees, overstocking with 
rabbits, by either of which sufficiency of common is not left, or 


(0 Ajite, 203 to 229. 

(u) See in gcMieral, 3 Bla. C. 236. 

(»’) ^ee in general, 2 Bla. C. 230. 

(x) Ante, 207, 208, 

(v) 1 T. R. 430 , b B, k Aid. 361 ; 8 
B. & Cres. 294 j 3 Bing. 137, 133 ; ante, 
208. 

(c) Mainwaring v. Giles, 3 B. 6c Aid. 
356 j 2 Saund. 175, e., ii. 2. 


(a) Rogers v. Brand, 1 T. R. 431 ; 
Griffith V. Matthew, 5 T. R. 296 j 2 
Saund. 175, n. 2. 

{h) iiiiokesv. Booth, 1 T. R, 428. 

(r) Ante, 274, 275. 

(d) Ante, 285, 286. 

(c) As to the right, see ante, 210 to 

2U. 
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by any person taking off the commoh manure dropped t^icreon, CHAP, IV, 
and thereby impoverishing the pasture, or by a stranger s iUa'l 

turning on cattle, or by the lord or a commoner surcharging PnoyfeHTY, 
and turning on more tlian a proper quantity of cattle, or 
improper cattle, or by driving off the commoner’s cattle, or by 
turning on diseased cattle. 

The remedies for a commoner are either for prevention or 
for compensationy and some for punishment ; as respects the 
preventive remedies, it shoujd seem that if it be apprehended 
that the owner of the waste is about to inclose or build and not 
leave sufficiency of common, a Court of Equity would restrain 
the injury by injunction, at least until the sufficiency of common 
has been tried, (y') If a waste or cotnmon be surrounded by a 
fence placed upon the common, so that a person having right of 
common cannot turn on his cattle, he may justify prostrating 
such fence and opening a way for his cattle before he actually 
attempts to turn on, and he may even prostrate a large piece of the 
fence upon the common and much more than would be necessary 
for the convenient ingress and egress of commonable cattle, be- 
cause in this case the whole fence being upon the common and in- 
juring the pasture, a commoner might abate the whole ; {g) and 
the exercise of such right to abate may be much more convenient 
than that the commoners should be compelled to bring an 
action for every obstruction, because when the fences are 
thrown down, the assertion of right may be decided in one* 
action ; (/^) besides, the right of a single commoner might per- 
haps be questionable, whereas if several comnicgiers concur in 
the abatement, they may all defend on the title of each, and if 
the right of one be cstablislied, thougli the others fail, a general 
defence would succeed. But if the fence were not upon the 
common but on other land, the commoner must then only open 
a sufjicieyit leay through the same. (/) And in all these cases 
the commoners act at the jjeril of the lord’s having a right to 
approve, leaving sufficiency qf common, and any excess or 
unnecessary damages would subject the commoner to an 
action ; (?) and we have seen that -a commoner cannot sue for 
an inclosure made with his consent, altliough most licenses are 
revocable, {j) If the lord insist on his right to place and con- 


(J‘) Quo'ret 2 Vera. 301, 356; Chit. 
Eq. Dig. 219, 220. 

(«) Y. EUist? Bar. & Cres. 346, 

362 ; 9 Id. 684 ; 2 iMood. C. N. P. 65 ; 
6 T. n. 487 ; Com. Dig. Coaanoa, 11.; 
3 Chit.Pl. 5 cd. lUO; so a gate, wall, 6 lc , 


may be abated, 1 Saund. 353, b,, n. 2, 

(/i) Per Littiedale J. in 7 Bar. & Cres. 
378. 

(i) 1 Saund. 353, b., n. 2. 

(y) 1 Car. & B. 141 ; ante, 338, note 

(< 2 >. 
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CHAP. IV. tmue the fences, he may by bill restrain the commoners from 
riestoReai. prostrating the same, and obtain an issue lor trial oi the 
PitopEnrY., pight ; (/f) and the right of the owper of the soil, whether the 
lord of the manor or waste, to approve and inclose, leaving 
sufficiency of common, is recognised and qualified by the statute 
of Merton and of Wcstmiister. (/) A commoner cannot justify 
the prostration of trees, {m) nor the letting off water from a 
new pond made by the lord, (w) nor the killing rabbits sur- 
charging the common, (o) Before^ the abatement it would be 
prudent (although not absolutely necessary) first to request the 
owner of the waste to remove the fence, (jo) A commoner may 
also legally d)ice off the cattle of a stranger who has no right of 
common, or he <nay distrain the same, {q) though not the cattle 
of another co7nmoner,{r) unless where the right of commftn is 
limited to a fixed number, in which case the excess might be 
distrained ; is) but commoners arc advised not to proceed by 
distress, but rather to prqcced by action on the case;(/) and he 
might file a bill in equity to prevent what might become a per- 
manent injury to his right of common. 

A commoner may always support an action on the case 
against the lord or any other person for inclosing or buildiqg, 
so as to occasion an insufficiency of' pasturage, or for any 
disturbance of his riglit;(w) as by planting trees upon the 
waste whereby the pasturage has sensibly diminished, or for 
surcharging with rabbits, [x) or against any person for carrying 
off manure dropped on ffhe common, however small the 
damage. (^) If the lord of a manor wantonly and unnecessarily 
.exercise his manorial rights to the injury of persons entitled to 
common of pasture, he is liable to such action on the case.(s) 
Jf the commoner’s cattle be chased off or hunted upon the 
common, then he has the election to sue in trespass or in case, 
and sometimes the former, in order to raise the question on the 


(/c) 2 Vern. 301, 3r>6 ; Chit. E(j. Dig, 
tit. (Join moil. 

(/) 20 lion. 3, c. 4 ; iS Ed. 1, st. 1, c. 
4 1 ; and soe 3 ^ 4 Ed. 6, c. 3 ; 29 Cieo. 2, 
c. 36, part repealed by 7 & 8 Geo. 4, c. 27, 
and eases thereon, Cliit. (Joi. Stut. 

(m) (> T. R. 487 ; 7 Ear. & (Jres. 362. 
( n) 1 Suund. 353, a., n,2. 

(o) Id. ibid. ; emte, 1H7. 

(p) See observation in Earl Lonsdale v. 
Nelson, 2 Bar.&: Cres. 302 ; 2 Dow. fit R. 
.556 ; a previous request does not seem to 
lie necessary when the present owner of 
property 1ms himself wrongfully erected 
the obstruction ; but only in cases of 
omission. 


(q) 1 Rol. Ab. 320, 405, pi. 5; Yelv. 
104. 

(r) 3 VVils, 287 ; 4 Burr. 2426. 

(i) Hall V. ilardinfr, 4 Burr. 2431 ; 1 
Saund. 346, d,, in notes. 

(t) 1 Saund. .346, e., in note, t 

(u) Corn. Dig. Action, Case, Disturb- 
ance, A 1, But no action lies if the 
common has been inclosed more than 
twenty years ; 2 Taunt. 156, 160 j 2 Bar, 
fitCros. 91 8 ; 7 Id. 346 ; unless he has given 
leave to build or inclose, a/itc, 338, n, {d), 

(a) Ante, 187. 

{y) 2 East, 154; 1 M'CIel. R. 373 ; 
Cio. Jac. 195. 

(i) 4 Dow. & Hy. 318. 
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pleadings, will be preferable, (a) The injury by depasturing 
forests, coinnions, and open .fields wkh sheep or lambs infected 
with scab or mange -is specially provided against, (/>) and other 
acts regulate the cultivation afid improvement of common arable 
fields, wastes, and commons ;(r) and the general inclosure act 
contains provisions very extensive in their operation. (//) 

4. Injuries to wa^s are either by obstructions independently 
of contract, or founded on express contract, or the same may be 
by neglect to repair the way. The obstruction to a private 
or public way may in general be prevented by removing the 
impediment, but which must, at least in the case of a private 
way, be effected in a careful manner, so as not to unnecessarily 
injurp the materials \ {f) though’in the abatement of a nuisance 
to u. public way no such precaution is supposed to be neces- 
sary. {g) 

Case is the proper form of action for an obstruction of a 
private way, whether the defendant had or not expressly cove- 
nanted for the enjoyment, though an action on the contract 
would be sustainable, (/») though in the latter case it might be 
incorrect to aver that the right of way w'as by reason of posses- 
siofi when it was independent of such possession, (/) and even a 
reversioner may sue in case for an apparent permanent obstruc- 
tion to a private way.(/:) Case is also the proper remedy for 
a material obstruction of a public way, if the plaintiff’ has sus- 
tained particular and material damage. (/) In gencftil the party 
entitled to the use of a private way is bound to repair it as far 
as respects his own enjoyment, and he cannot then traverse the 
adjoining land ; (w 2 ) but in some cases the owner #of the land 
over which a private way parses is bound to r6pairthc same,(w) 
and in that case the suffering the way to be much out of repair 
constitutes another injury, for which ease may be saiyj^ortcd. 
The proceedings for injuries to public ways will be considered 
amongst public injuries, {o). 

(a) 1 Chit. PI. b cd. • 

{b) 38 Geo. 3, c. 65. 

(c) 13 Geo. 3, c. 81 ; Whiteman v. 

Kiiig^ 2 H. Hla. 4. 

(d) 41 Geo. 3, c. 109 ; 1 & Geo. 4, 
c. 23 ; and notes to Chit. Col. Stat. 163 
to 176. 

(e) As to ll)e rights to private 
ante, 214 ; at»d see 1 Tlio. Co. Lit. 642, 

641. 

(/) See pleas justifying removals of 
obstructions, 3 Chit. PI, £> ed. 1116 to 
1129. 

(g) 2 Salk. 458, 

(/i) 3 Wils. 348 ; 2 Bla. R. 848, S. C. 

See the observations of Ilolroyd, J. 6 


Bar. & Cres. 273. 

(i) 4 East, 107*6 Id. 438; l.> Id. 108, 
3 luunt, 24 ; 5 Bar. & Cres. 221. 

(/c) 4 Burr. 2141 ; 2 Chit. PI. b ed. 
810, a. 

(/) Ante, 11, n. (7t) ; sec Willes, 71 ; 

3 IMau. & S. 472', 4 Id. Kil ", 16 

196 ; 2 Bing. 263 ; 1 Tho. Co. Lit. 642. 

(m) Taylor v. Whitehead, Dougt 74.^ ; 

4 Mau. & S. 387. 

(n) Rider v. Smith, .3 T. R. 766 ; 1 
Sauiul. 322, a., ii. 3 ; 1 Tho. Co. Lit. 235, 
note D. 1, 

(o) 2 Saand, 113, n. 1; l72, a., n. 
1 ; Ld. Raym. 1096 *, 3 T. R. 766. 
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CHAP. IV. 
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5. Remedies 
for injuries to 
Wat er- 

COURSKS. (/)) 


6 . R(?inedie8 
for injuries by 
of 

patronai^e in an 
An vow SUN. 


7. Hemi'dies for 
injuries to the 
right lt» I’n Jii s. 


5. Injuries to mere Watercourses are usually mnsoDces by 
obstructing the course of the water or by an undue addition to 
or subtraction from the force of the water, or by poisoning or 
injuring the same. (7) The remedies are either prevmtlve or 
for compensation or punishment. To prevent a wrongful con- 
tinuance of an obstruction made by a person on his own land, 
the party thereby injured may legally enter and abate the nui- 
sance, (<7) and a Court of Equity would interfere by injunction 
to prevent any serious injury to a watercourse, (r) 

If the party interested in a watercourse were also owner of 
the soil or banks thereof, then the remedies would be eject- 
ment or trespass, according to the nature of the right and the 
time of enjoyment and injury ;(.v) but if he had only the use of 
the water, or the injury were not immediate, then the remedy 
should be an action on the case, (s) Trespass however lies for 
entering a several fishery and taking fish therefrom. (/) 

6. Injuries to the right of Advozesou (which we have seen is 
the right to present a clerk to the Bishop) of the diocese in 
order that he may be instituted to a church) is the disturbance of 
and refusal to give effect to that right. (//) The proper remedy 
for this injury is an action of quare, imped'd^ in which, if the 
patron succeed, he recovers two years’ value of the church, [f 
the turn of presentation has been lost by the resistance, (t) 
We shall consider this remedy more fully hereafter. 


7 . We have stated many of the remedies relating to Tithe 
when considering the righl.{y) The remedies are either for 
injuries to the tithe-owner or to the occupier of the land. 

If the right of the Tithe-Owner to the tithe of a parish be 
disputed he may try his right in ejectment ; (s:) or by suit in 
equity, ujion which an issue may be directed to try the right, if 
still disputed. If there be a Modus, then also a suit in equity 
or in the Exchequer will be proper ; but if only a particular 
parishioner dispute the right and neglect to set out predial 
tithe in kind, (excepting of agistment,) then he may be 
sued in debt upon the statute, for not duly setting out tithe 
in kind, and for treble the value, (^/) but in which 710 costs 


(p) Set* tlu* rights consiileivd ante, 189 
to 19,% 197, 198, 200, 215, 224. 

((/) 2 Smith’s II. 9. 

(r) Ante, 191, 192. 

(,s) Ante, 189, 190. 

(t) Ante, 224. 

(«) Ante. 215 to 218. 

(i) Ante, 217. 


(y) Ante, 218 to 221. 

(s) Ante, 218 ; 32 H. 8, c.7. s. 7 ; Cro. 
Car. 301 ; Lcl. Raym.789 ; 2 Saund. 304, 
n. 12 ; when not, 2 Roll. 309 ; 3 Bla. 88. 

(a) 2 & 3 Ed. 6, c. 13, s. 1 ; 8 East, 
178; 3 An.str.763; Moore, 915; 2 Chit. 
PI. 5 ed. 496, and ii(»te. 
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will be recoverable if the single value exceed GL 13a'. 4rf.(6) 
If the tithe were duly set out, but the occupier turn in his 
cattle and they damage the tithe, he maybe sued in trespass for 
such injury, (e) and he has a Tight to remove the tithe by the 
ordinary way,(c/) and if obstructed he may sue for that injuty 
or remove the obstruction, (c) If there were by agreement a 
compostlion to take money instead of tithe in kind, then the 
same will be recoverable in an action of assumpsit or debt, as 
in the ordinary case of contract ; (y*) or for tithe not exceeding 
10/. we have seen there is a summary remedy before two 
justices, (g) 

On the other hand, the occuiner is, according to the custom 
of the parish, to give due notice to the tithe owner to attend 
and see the tithe, or, in the absence of particular custom, he is 
to set out the tithe himself, and give notice to the tithe-owner 
of having done so, and of his* intention to cany his crop, and 
request the tithe-owner to come and see the tithe as setout;(//) 
and if the latter do not duly attend, the occupier is to set out 
the tithe himself, apd leave the entire crop in the field for a 
reasonable time, so as to enable the tithe-owner to compare tl)e 
tithe with the residue before he removes any i)art of the crop 
in the field. (i) If the tithe-owner do not remove the tithe within 
a reasonable time, (/v) the occupier may dhlrain the same da* 
mag^ feasant, (/) or he may support an action on the case, but 
not trespass, for the neglect and consequential damage to 
growing grass, &c.;(/)but he cannot legally turn cattle into the 
close where the titlie remains, and if he should do so, and they 
damage the tithe, he will be subject to an action of trespass to 
compensate the damage. 0//) 

The remedies for injuries to oilier incorporeal real property, 
such as Franchises, Rights to hold Courts, Markers, Fairs, 
Free-warren, &c. &c., are in general an action on the case, but 


(6) Ante, 218 ; and therefore it is fre- 
quent l;y better to proceed in a Court ol* 
Equity, as the Exchequer, ante, 218 j 2 
Inst. 631 ; or when in SpiriUuU Court, 3 
lila. C. 88, 89. 

(c) 8<r. R.72. 

(d) 2 New R. 466 j 3 Bro. 9, 17 ; 1 
Bro. 187. 

(c) Id. ibid.; Cro. J. 224; Yelv. 157 ; 
Com. Dig. Pleader, F. 18. 19. 

( /’) in assumpsit, 4 Madd. 177 ; 2 
Chit. R. 405 ; 1 Lev. 141 ; Sid. 222 ; 
2 Chit. PI. 3 ed. 578; or defrt, with a 
count for not setting out the lithe in kind, 
Bui. N. r. 88. 


^ Ante, ^221, 

(A) As to the notice, see 1 Rol. Ab. 
68^ 1 Stra. 243; 3 Burr. 1892; 11 East, 
S.i8 ; us to the custom of tithing, Id. ibid. ; 
,3 B. & Cres. 213 ; 3 Esp. R. 31. 

(i) 2 Taunt. 5.3. 

(k) What time is or not reasonable, 1 1 
Ea.st, 338; 3 B. & Cres. 213; 3 iiiilstr. 
336; 1 Lord Raym. 189; 1 Stra. 243 ; 
Latch. 8. 

(0 8 r. R. 72. 

(w)8 T.R. 72; 10 East, 5; 1 Lord 
Rayin. 187 ; 1 Stra. 243 ; 3 Burr. 1891 ; 
1 Roll. 109. 
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Rii-s and Oi- 
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Property, and 
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tions and Pu- 
iiishnicnlR. 


as these do not very frequently occur in practice, we shall 
merely refer to the books where they are principally noticed, (w) 


• III. When considering each kind of Real Property, we have 
stated most of the modern enactments for prcvciiling and pu- 
nishing injuries and offences affecting them when of a criminal 
nature; as in respect of wliat Buildings the offence of Bur- 
glary, (o) or in the nature of Larceny, (/?) or Malicious In- 
juries, (q) as Arson, (r) may be committed, or for which the 
Hundred may be liable to make compensation, {s) and what 
offences in inclosed yards, gardens, orchards, nursery grounds, 
hothouses, greenhouses, and conservatories, or in ground ad- 
joining or belonging to a dwelling-house, are particularly and 
how punishable. (/) We have also noticed Forcible Entries 
and Detainers, (u) and what, crinynal Injuries to Mines are pu- 
nishable ; (^) also what injuries committed in Hare and Rabbit 
Warrens and Preserves, # 01 * in respect of Game, are declared 
penal, (y) Also what criminal injuries to Water, Watercourses, 
Fisheries, Fish-ponds, and Dams, and Oyster-beds, ( 2 ) Navigable 
Rivers, Creeks, Canals, Quays, Docks, and Wharfs, («) Sea- 
Banks and Walls, Ports and Harbours, Lighthouses, Beacons, 
and Sea Marks, (/>) are punishable, arid how. We have also 
shown the criminal injuries to Hedges and Fences, (c) to 
Bridges, (d) Highways, (c) Toll-gates, and Weighing Engines, 
Rail Roads, &c. ( J') Other criminal injuries which affect the 
private interests of individuals have also been noticed. It wrill 
be observed, that the recent enactments repeal (g) and after- 
wards consolidate and re-enact, in an amended form, most of 
the former piinisliments of offence.Sk against real property, and 
introduce new provisions, so that most of the ofi'ences which 
either paftake of the crime of Larceny, or Malicious Injuries, 
as respects real property, will be found in the statutes 7 and 8 
Geo. 4, c. 29 and 30, and the pecuniary compensation recoverable 
from the Hundred in the statiifre 7 and 8 Geo. 4, c. 31. But 
there are still several parts of the ancient CAmmon Law, and 


(n) 2 Saunrl. 11. Indf x, Fair, Market, 
Franchise ; S Tho. Co. Lit., Index, Fran- 
chise, Hereditaments; 2 Chit. PI. 5 
cd. 8]B, c. 

(o) Ante, 169 to 177. 

(p) Ante, 171. 

(9) Ante, 172, 164. 

(r) Ante, 172. 

Ante, 17S, 173, post, ch. vi. 

(t) Ante, 176 to 179. 

(u) Ante, IBI. 


tx) Ante, IBO. 

(y) Ante, 1B6. 

(2) Ante, 189 to 193. 

(a) Ante, 189. 

(b) Ante, 189. 

(c) Ante, 196. 

(d) Ante, 199. 

(e) Ante, 200. 

(/) Ante, 202, 203. 
(g)7 Geo. 4 , c. 27 . 
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several ancient as well ars modern enactments to repress offences 
to real property, still in force, and not affected by tliese recent 
acts, such as the common law indictment for forcible entries, 
and the statutes against such ‘offences, also the statutes against 
night poaching, against game, and a few other provisions. 

1. At common law forcible eniri) is still an oflence which 
may be prevented ])y force, though a dangerous instrument 
must not be used, iji) or is indictable, mercl}^ cluirging that the 
offenders with force and witli a strong hand broke and entered 
the messuage^ (/) but a mere entry by several persons on 
laud^ and witlioiit using dangerous weapons, nor committing 
any attack on the person or other actual breacli of die peace, 
is not indictable, being considered as a mere tres])ass reined ialile 
by action of trespass, (/r) And tbougli a conviction lias taken 
])lace for indecorously firing a gun loadeii with shot and breaking 
churcli windows, no person being therein at the time* or put in 
terror, the propriety of su(!]i coiivictiofi may be (piesiionable. (/) 
Idle statutes against forcible entries also enable justices to 
proceed summarily against offenders and restore jiossession by 
a ])rocecding which is jioinlcd out in the last ebaptcu’ of tliis 
volume, and which, from the speedy redress tlH*y afford, deserve 
to be acted upon, tbougli now in a great measure obsolete. 
Another statute against forcible entries alibrds not only punish- 
ment, but compensation and restitution of possession, Ui)on 
conviction under an indictment ; but that remedy is only given 
to the freeholder, and not to a mere occupier, and as the ]n'o- 
secutor would be interested in the result,* he w^uld not be a 
competent witness, {in) 


2. With respect to nv^ht poaching, the 9 Geo. 4, c. 69, s. 1, 
enacts that if any person by nighi, (that is, betvvcen an hour after 
sunset and an hour before sunrise,) unlawfully take or destroy 
any game, (w) or any rabid t, in any lands, whether open or in- 
closed, or shall by night unlawf^illy enter or be upon the land, 
whether open or inclosed, witK any gun, nety» engine, or other 
instrument, for the purpose of taking or destNDyihg game ; («) 
such offender shall, upon conviction thereof before two justices 
of the^peace, be committed for the first offence to the common 
gaol or house of correction for any period not exceeding three 


(h) Ant€,37S. 

(i) 8 T. R. 78, ^^99 ; 1 Sauiul. 296. 
(fc) 3 Durr. 1698, 1731. 

(/) 2 Criiu. L. 23. 

(m) Rex V. Williams^ 9 Bar. & Cres, 

VOL. I. 


549 ; Rex v. llevaiiy R. &: M. C. N, P, 
242 . 

(i/) Defined in 13Ui section to be hares, 
plieusanU', parti idges, grouse, heath or 
moor game, black ganie?, and bustards. 
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calendar months, there to be kept to hard labour, and at the ex- 
piration of such period shall find securities by recognizance, 
or in Scotland by bond of caution, of himself in 10^. and two 
securities in 5/. each, or one surety in 10/., for his not so oflbnd- 
ing again for the space of one year next following ; and in case 
of not finding such sureties, shall be further imprisoned and 
kept to hard labour for the space of six calendar months, unless 
such sureties are sooner found. The punishment of a second 
offence is six months imprisonn\ent, and to be kept to hard 
labour, and to find sureties ; and for a third offence the 
offender is liable to transportation. The" ^d section, where 
any person shall be found upon any land committing any such 
offence, authorizes the owner or occupier of such land, "and 
other specified persons, to seize and apprehend such offender 
upon such land, or, in case of pursuit being made, in any 
other place to which he n^ay have escaped therefrom, and 
to deliver him as soon as may he into the custody of a peace 
officer, in order to hisbenig conveyed before two justices of the 
peace ; and in case such offender shall assault or offer any violence 
with any gun, cross-bow, fire-arms, bludgeon, stick, club, or any 
other offensive weapon whatsoever, tow^ards any person thereby 
authorized to seize and apprehend him, he shall, whether it be 
his first, second, or any other offence, be guilty of a misdemeanor, 
and shall be liable, at the discretion of the court, to be trans- 
ported for seven years, or to be imprisoned and kept to hard 
labour in the common gaol or house of correction for any term 
not exceeding two jrcars. The 4th section limits the summary 
proceeding to six, and indictment to twelve, calendar months ; 
and the 5th, Gth, and 7th sections give the form of conviction 
and proceedings on appeal, and take away any removal by car- 
tiorari. Upon this enactment it will be observed, that the 
omission* of the w'ords “ forest, chase, park,” &c. in this act, 
which were in the prior act, is immaterial, as they would un- 
questionably be included under the comprehensive words, 
open or inclosed grounds.”'(o) The word ^^fonmr in this 
act means “ having been scon or discovered ;*’ (/>) and if game- 
keepers attempt to apprehend persons armed with offensive 
weapons, wrho are poaching in the night, and one of the game- 
keepers be shot by one of the poachers, this will be murder in 
all, unless it be shown that either of the poachers separated 
himself from the rest, so as to establish that he did not join in 
the act; ( 7 ) and where gamekeepers had seized two persons 

( 0 ) Rei' V. Parkkurst, Russ. & K. C. C. ( 9 ) Rex v. Edwartfs, 3 Car. & P. ; Rex 
503. V, Whitehouse, Russ. & R, C. C. 99. 

(p) At.^Gen> v, Delanc, l*Pri. R. 383. 
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who were poaching in the night, and they, having surrendered, 
called to a third, who came up, and he killed one of the 
keepers, this was held fo be murder in all, tliough the two 
struck no blow, and though the keepers had not announced in 
what capacity they had apprehended them, (r) 

The same act, s. 9, enacts “ that if any persons, to the number 
of three or more together, shall by n7gh/(x) uiilaw^fully enter or 
be in any land, whether open or inclosed, for the purpose of 
taking or destroying or rabbits, any such pei’sons being 

armed with any gun, cross-bow, fire-arms, bludgeon, or any 
other offensiYC weapon, each and every of such persons shall be 
guilty of a misdemeanor^ and, being convicted thereof, sliall be 
liable, at the discretion of the court, to be transported beyond 
seas, for any term not exceeding fourteen years nor less than 
seven years, or to be imprisoned and kept to hard labour for any 
term not exceeding three yeiJfl's.” * 

In an indictment upon the 9th section of this act, as well as 
under the repealed act, 57 Geo. 3, c.*90, it must be expressly 
averred, not only that the oflender did by night unlawfully 
enter divers closes, but also that they were there b// night, 
armed with guns and oflensive weapons, for the purpose of 
taking* and destroying game ; and where the allegation was 
merely that the defendants entered by night, and that they 
were then and there armed, &c., without repeaimg by night, 
the indictment was holden insufficient. (//) 

3. ThcGame Act, 1 W. 4, c. 3^2, (repealing all the previous 
acts relating to game,) contains several enactments, principally 
of ^ penal rather than a criminal nature, and -most, of which we 
have indeed already noticed, (u) but which it may be useful here 
to consider together. The object of the statute 9 Geo. 4, c.69, 
was to prevent and punish night poaching, whereas' the game 
act was principal! i/ to pyrevent and punish (but not to comjjen^ 
setie) day poaching ; and the 34th section defines day-time, as 
respects this act, to commence \it the beginning of the last hour 
before sunrise, and to conclude ;at the exjflration of the last 
hour after sun-set ; so that the two acts leave not an instant of 
time *uncovered. The second section defines “game to in- 
clud.e> for all purposes of that act, hares, pheasants, partridges, 
grouse, heath or moor game, black game, and bustards ^ as tp 


(r) R<?xv,TF/n’t«/to«5e,Uuss.&R.C.C.99. 
(s; See ante, 401, 

(t) Id. ibid. 


(it) Davies and others v. The King, 
10 B%r. & C. 89. 

(w) Ante, 186 to 188. 
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CHAP. tv. woodcocks, snipes, quails, bndrails, and conies, they are after- 
HEAr wards In some clauses particularly ntentioned. The third sec- 

pjtopEHTY. tion prohibits the killing or taking game, or using any dog, 
net, or other (jngine or instrument, for the purpose of killing or 
taking game on a Sunday or Christmas-day, and subjects the 
offender to not exceeding 5/. penalty and costs on conviction 
before two justices ; and the killing any partridge between 
the 1st of February and 1st of September, or any pheasant 
between the 1st of February and 1st of October, or any 
black game, (except in Somersetshire, or Devon, or in the New 
Forest,) between the 10th December and J30th August; or in 
the three excepted places between the 10th December and 
1st of September, subjects the offender to forfeit not exceed- 
ing 1/. for each head of game', on the like conviction. And if 
any person, with intent to destroy or injure any game, shall 
]nit or cause to be put poison ox j^oisonous ingredieni on 
any ground, whether open or inclosed, where game usually 
resort, or in any highway, he is to forfeit not exceeding 10/. 
and costs, on like conviction. The 4th section declares illegal, 
and subjects to pecuniary penalties, dealers having game in 
their possession ten days after the appointed time, and other 
j>ersons having in possession forty days after the appointed 
time, unless in breeding places. The 7th to the 17th section 
inclusive vest the right to kill game in the owners of land and 
' in lessees, or parties acting under express reservations in leases, 
or by their permission. TJie 18th to the '21th section relate 
to licenses to sell and certificates to kill game. The 24th sec- 
tion enacts that if any person, not having the right or license to 
kill game upon any land, shall wilfidh/ take from the nest or 
destroy in the n^st upon such larfil the eggs of any bird of 
game, or of any swan, wild duck, teal, or widgeon, or shall 
knowing]} have in his house, shop, possession, or controul, any 
such eggs so taken, he shall forfeit, on conviction before two 
justices, for every such egg not exceeding five shillings, with 
costs. The 25th to the 30th Section contain regulations and 
penalties against ^selling or ^buying game of persons not duly 
licensed. 

The 30th section subjects any person who shall comtrvt any 
trespass by entering or being in the daij-thne upon any land 
in search or pursuit of game, or woodcocks, snipes, quails, 
landrails, or conies, on conviction before one justice, to a pe- 
nalty not exceeding 21. with costs ; and if five persons or more 
together commit such tre^ass, each forfeits not exceeding 5/- 
and costs ; and the section then provides that such offender, by 
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way of defence, may prove any matter that would have been an 
answer to a common law action for trespass ; but that the license 
of the occupier shall not be any defence, unless he had the 
reserved right of killing the game. And the 31st section con- 
tains a strong power, authorizing the person having the right to 
kill game, or the occupier, &;c. to apprehend and dctiiii], not 
exceeding twelve hours, and take before a justice, such a lia s- 
passerjTow//^/ on any land, unless he forthwith quit the laud, iiv) 
and also tell his real name and place of abode ; or if he give 
such a general description of the latter as shall be illusory for 
the purpose *of discovery. The 32d section enacts, that if 
five or more such tresjiassers togcilter shall he found bn any land 
in search of game, &c. in the day-time, and any of such ])ersons 
shall* be armed with a gun, and shall by violence, intimidation, 
or menace, jirevent or endeavour to prevent any person, autho- 
rized as aforesaid, from approaching such persons so found, for 
the purpose of requiring them or any of them to quit the land 
whereon they shall be so found, or to tell their or his cliristiau 
name, surname, or place of abode respectively as aibresaid, 
every person so offending by such violence, intimidation, or 
menace, and every person aiding or abetting such offender, 
shall, on conviction before two justices, forfeit not exceeding 
5/. with costs, in addition to the previous forfeiture under the 
31st section. Trespassers in pursuit of game in his Majesty’s 
forests, parks, chases, or warrens, are subjected to 'ill, ])enally 
and costs. * 

The 35tli section then provides that the.cnacknents shall not 
extend to any person liuiiting or coursing upon any lands with 
hounds or greyhounds, "and being in fresh pn^\suil*o{ any deer, 
hare, or fox already starlcd upon any other land, nor to any 
person bona fide claiming and exercising any right or reputed 
right of free-warren or free-ehase, nor to any gamekeeper law- 
fully appointed and within his limits. It should seem tiieieiorc 
that fhis act would extend so as to prevent ])crsons with hounds 
or greyhounds, without leave, *from beating^ or searching for 
fresh deer, hare, or fox, not already started. 

The 36th section enacts that when any'person shall be found 
by day or by night {x) upon any land in search or pursuit of 
game, and shall then and there have in his possession ixuy game 
which shall appear to have been recently killed, any person 


(yo) As to the iHeaning of the term ante, 402. This is tlu' only elaiist* in the 
found, see Attoninj-General v. Ik- act nlncli rc'iates to oflVtices in the nrV/tt- 
laac, 1 Price R. 383, post, eh. vii. fully. ^ time. 

(x) Sec the meaning of tlic wovd'^f'und," 
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CHAP. IV. entitleAto kill game on suc^ land, or the occupier thereof, &c. 
\uks^!o Rfiir demand the same, and if not immediately delivered up, 
PnopKUT Y. may seize and take the same for t]be use of the person entitled 
to the game upon such land, {y) The 37th section gives the 
penalties, (the application of which is not otherwise directed,) 
not as heretofore, for the ^Denefit of the poor of the parish, but 
to be paid to the overseers to the use of the general county 
rate, and every inhabitant of the county is a competent witness. 
The 38th section gives the justioes a discretionary power to 
direct the time of payment of any penalty ; and that in default 
of payment the imprisonment shall not exceed two calendar 
months, when the penalty does not amount to and three 
calendar months in other cases,; the imprisonment to cease on 
payment of the amount «and costs. The 39th and follewing'sec- 
tions give a particular form of conviction, and authorize an 
appeal to the next general or quarter sessions, but take away 
removal by certiorari or otjierwise. But the 4Gth section enacts 
that its provisions shall not prevent any person from proceed- 
ing by way of viril action to revolver ilamage/f in respect oj’ any 
trespass upon his land^ whether committed in pursuit of game 
or otherwise, save and except that where any proceedings shall 
have been instituted under the provisions of that act against 
any |>erson for or in respect of any trespass, no action at law 
shall be maintainable for the same trespass by any person at 
whose instance or ivith whose concurrence or assent such pro- 
ceedings shall have been inUHuted^ but that such proceedings 
sliall in such curce be a bar to any such action, and may be given 
:n evidence under the general issue, {z) The act concludes 
with the usual prevyision for the protectfion of persons bona fide 
intending to act under its provisions as respects the venue, 
limitation of actions, notice of action, pleading the general issue, 
and tendering amends, .or paying adequate compensation into 
court. 

. 

4. OfiVnee of 4. Tho practice^ of setting Spring-Gum and Dog-Spears and 
Tuns ;md :Is to dangevous engines, in 6rder to prevent or deter persons 

dog spoiirs. from committing or suffering their dogs to commit depredations 
or injuries to property, will be considered in a subsequent chap- 


(y) Sec tlie antocvdeiit enactment, 
5 Ann, c. 14, s. 4 ; and Bird v. Dale, 7 
Taunt. 560. 

( 2 ) Without this express ciiactm^t the 
former rceoverjy’ or proceeding mnsPnavc 
been pleaded specially ; and i,» may still 


be advisable in some cases to plead spe- 
cially in order to narrow the evidence or 
compel the plaintitf t(t new assign, S Burr. 
1353 ; 3 Car. &c l\ 489 ; 1 Chit. R. 513, 
note (/), 515, 613, 672. 



THEIR INJURIES, AND REMEDIES IN PARTICULAR. 4<07 

ter. (a) It may suffice here to not?fce that the setting spring- chap, iv^ 
guns, excepting at night within a dwelling-house, is now bu s to Rka'l 
expressly declared to be illegal, and would subject the offender 
to an indictment for a misdemeanor, although no actual injury 
has ensued ;(/v) and the righjt even to set dog-spears is very 
questionable ; (e) and another expedient to prevent trespass 
will be found in the part of the work referred to. 

5. The 7 & 8 Geo. 4, c. 30, s. 24, after providing particularly o. Wilful or ma- 
for malicious injuries to Real Property when of considerable im- lirpro,,erty 
portance, ciyntains the following comprehensive enactments for exccidiujj; five 
the jmnlahaient of any wilful or nialicious damage, injury or a Geo.^i, 
spoil, where the duniagcs do not exceed five pounds^ or where 
tlie-pros^utor is content to treat the damages as limited to 
that sum ; and unless when tlie prosecutor is himself examined 
as a witness, he may, by tins prescribed summary proceeding 
before a magistrate, recover pecuniary compensation to that 
extent. The enactment is, That il* any persons shall wilfully 
or maliciously commit any damage, injury, or spoil, to or upon 
any real or personal property whatsoever, whether of a public 
or private nature, for which no remedy or punishment is herein- 
before provided, every .such person being convicted thereof 
before a justice of the peace shall forfeit ami pay such sum of 
money as shall appear to the justice to be a reasonable com- 
pensation for the damage, injury, or spoil so committed, not 
exceeding the sum of live pounds^ which sum of money shall, . 
in the case of private proj)erty, be pahl to the party aggrieved, 
except where such party shall have been examined in proof of 
the offence ; and in sucli case, or in the ciL^e of property of a 
public nature or wherein' any public right is concerned, the 
money shall be applied in such manner* as every penalty 
imposed by a justice of tlie peace under this act* herein- 
after directed to be applied; and if such sum of money, 
together with costs (if so ordered), shall not be paid either 
immediately after tlie conviction or within such period as the 
justice shall at the time of tlie donviction appoint, the justice 
may commit the oflender to the common gaol or house of 
conviction, there to be imprisoned only, or imprisoned and 
kept to hard labour, as the justice shall think fit, for any torm 
not exceeding two calendar months, unless such sum and costs 

(a) cli. vii. ^'***’^^ Holbrook, 4- Bing. 64‘J , p>st, 

{h) 7 &l\ (Jco.‘4, c. is ; m’c form of cli. vii. 
indictment, Bum’s tit. Spring (jo) Dmne v. C'Unaou, 1 J. B. Moore, 

Guns. An action lies for ui^y injur^v, 242. 
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be sooper paid : Provided^ always, that nothing herein con- 
tained shall extend to any case where the party trespassing 
acted under a fair and reasonable supposition that he had a 
right to do the act complained of, {(/) nor to any trespass, not 
being wilful or malicious, committed in hunting, fishing, or in 
the., pursuit of game ; bujf that every such trespass shall be 
punishable in the same manner as before the passing of this 
act.”(/) 

The ^25th section enacts, ‘‘That every punishment and for- 
feiture thereby imposed on any person maliciously committing 
any offence, whether the same be punishable upc/n indictment 
or upon summary conviction, shall equally apply and be en- 
forced whether the offence shall ' be committed from malice 
conceived against the owner of the property in respect of which 
it shall be committed or otheruisc.” 

The 28th section, for the more effectued apprehension 
of ajl offenders against this act, enacts, “ That any person 
found committing (g) any offence, whether punishable upon 
indictment or upon summary conviction, may be immediaiclij 
apprehended^ without a warrant, by any peace-oHicer, or the 
owner of the property injured, or his servant, or any person 
authorized by him, and forthwith taken before some neighbour- 
ing justice.” 

I'lie 29th section requires summary proceedings to be com- 
menced within three calendar months, and enacts that the 
evidence of the party aggriev^id and also that of any inhabitant 
of the county shall be adfnitted ; and the 30th section directs 
liow tlie party charged is to be summoned ; and if he do not 
appear, the justic^Je may either proceed ct parle or issue his 
warrant, or a w'arrant may be issued in the first instance. The 
31st section subjects abettors of offences punishable summarily 
to the like penalties. 

The 32d section enacts that the money forfeited for any 
injury shall be paid to the y)arty aggrieved, excepting when he 
has been examined as a witness, and then, or in case he be un- 
known, to be paid the same as* any ])enalty ; and every sum to 
be imposed as a penalty is to be paid to the overseers of the 
poor or other oflicer as directed by the justice, and to the'use 

(rf) This was to provide for honu fidt 1 I'ar, ficAld. 134; 1 Durn’s J. tit. Con- 
claims of right, sec Kennerdey v. Orpe, victioiis, liKi ed. 832, 83.3. 

Dougl. 617 ; but it must bo iconic fair and (f) Sec now the Game Act, 1 & 2 W. 
planstble colour of title. Hunt v. An- 4, c. 32. 

drewH, 3 Har. & Aid. 341; Calcraft v. (^) i4«tc,402,ii.(7j)j and secpoiit, ch. vii. 
Gibbs, 5 T. R, 19; Grant v. IJulton, full v as to apprehension without warrant. 
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of the general county rate. And the 33d section provicjes, that chap. iv. 
if the damage or penalty be not paid, the oflbnder is to be 
imprisoned, with or' without bar<l labour, for a to rill not exct^cd- ’i'u 'rr-uTv. 
ing two calendar montlis, where the sum and costs to be paid 
do not exceed 5/. ; or four months, if above that sum ; and not 
more than 10/., or not exceeding six ^months, in any other case, 
determinable on payment. 

The 3ith section enables a justice, after a first conviction, to 
discharge the offender upon his making such satisfaction to tlie 
party aggrieved for damages and costs, or either, as shall be 
ascertained by the justice. The 35th section enables tlie king 
to pardon the party imprisoned ; and the 3()th section enacts 
“ That in case any person convicted of any offence punishable 
upcm sununary conviction shall have paid the sum adjudged lo 
be paid, togetlier with costs, or shall have received a remission 
thereof from the crown, or shall have suffered the imprisonment 
aw^arded for nonpayment thereof, or tlie imprisonment ad- 
judged in the first instance, or shall have been discharged from 
his conviction in the manner aforesaid, in every siicli case he 
shall be released from all further or other proceedings for the 
same cause.” 

The act then gives a form of conviction and allows an appeal 
to the sessions, but takes away removal by ccrliorari or other- 
wise, and contains the usual provisions for the jirotection of 
persons hojid jide intending to act under the act. {h) 

The provisions of this net, and i^f that relating to day poach- 
ing, render it unnecessary to jiroceed by actioy for small tres- 
])asses on land when actual damage has been committed not 
exceeding or when there is ilpt any substantial 

right to be tried, or when the wrong-doer could not consider 
that he had a right to do the act complained of, or when he 
did not commit it in hunting, fishing,, or in pursuit 'of game, 
without previous notice, or when on any other account, as the 
rank or situation of the parties, it might be inexpedient to 
adopt such summary procecdiilgs. The terms of the enactment 
apply to every injury that can be deemed wilful or malicious, 
and whether the property affected were public or private ; but 
stiirthe supposed injury must have \)QQr\ toilful or rnalicious, 
and so charged, (?‘) and it must have actually occasioned some 
sensible real damage, and not a mere trespass in law: and 
therefore the mere fiict of trespassing and walking over a party’s 


{^h) Sect. 41. 


(j) licxv* Turner, &, M. (✓. C. 
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grass is not a trespass with^ this act, though in point pf law a 
common action of trespass might be sustainable ; (j) and for 
the same reason tlie power to api^rehend, given by a prior, now 
repealed, act, does not extend to a mere trespasser in walking 
over a field without any right of way. (i) So the act only 
extends to the party w'ho actually committed a wilful or malicious 
injury to real or personal property, and consequently if some 
persons wilfully sever a fence from the land and thereby damage 
it, and another person, not one of them, afterwards carry away 
part of such fence so previously separated, the latter cannot be 
committed for so carrying it awpy, though tile original parties 
might have been convicted for the prior injury. (/) The justice 
is not as a matter of course to adjudge 5/. to.be paid, but must 
ascertain what the value of the actual damage in each casechas 
been, and award reasonable compensation according to the 
amount of the actual injury ])rove(!i. (in) 

C. With respect to the hlhcr crimes and offences to real pro- 
perty, and the remedies against the hundred, the 7 & 8 Geo. 
4, c. ^^7, repealed most of the prior enactments, excepting 
those we have considered relative to forcible entries and 
detainers, and a few others, which still remain provided for 
either at common law or by the particular enactments we have 
just considered. And the 7 8c 8 Geo. 4, c,29, contains the 
new enactments relative to offences partaking of larceny^ such 
as burglaries, sacrilege, hovsebreaking, robberies in houses, 
and other enumerated buildings and places, especially in parks 
and places where deer are usually found, warrens, fisheries, 
trees, shrubs,* frui^ vegetables, and ofienccs by separating or 
stealing glass, w^ood-work and fixtures, and materials, from the 
buildings or land, whether by lodgers or others. (?^) 

The 7'SS 8 Geo. 4, c. 30, besides the general clauses against 
smalt injuries not exceeding //W pounds, which we have just 
noticed, ip) contains the new and particular enactments against 
considerable malicious injuries,^ as by burning or arson, or 
riotous demolition*in part or in the whole of certain buildings, 
or setting fire to or drowning coal or other mines, destroying 
sea-banks, damaging any navigation, public bridges, setting 


( /) Butler V, TurleUt ^2 Car. & P. 685. licio\«s Injuries. 

(^) IYt Uest, (J. J. Deivcy v. ir/iite, (jn) Hex v. lltnyer^ 1 Dowl. & ll, 

M. & M, C. N. P. Ob. (n) See the eiiactmculs and some de-^ 

(/) Rtx V. tfarpei\ 1 Dow l, &. R, 223 ; cisions thereon, ante, 161 to 203. 
see the form, Burn’s J* 26 cd. lit. Ala- (o) Ante, AO?, 
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fire to any crop of corn, grain, or\>ulse, whether standing t)r 
cut down, or to any heaA, gorze, furze, or fern wheresoever 
growing, destroying or injuring trees, shrubs, fruit, or vege- 
tables, fences, walls, gates, or stiles ; {p) and the attempt to 
commit arson, although unsuccessful, was considered a misde- 
meanor at common law. (y) 

The Hundred act, 7 & 8 Geo. 4, c. 31, contains the enact- 
ment defining the injuries and offences for which the hundred 
are liable to make private epnipensation, and prescribing the 
proceeding to enforce such compensation, which, though before 
limited to 200/., is now to be the full extent of the injury. 
These injuries are now confined to arson, or setting fire to, or 
in part or in the whole demolisliing, houses and certain specified 
buildings, and those only when committed by several persons 
feloniously^ rio tonal y^ and tumultuously msemhled. (; ) The 
liability of the hundred to make dbmpensation for other injuries 
was repealed by the 7 & 8 Geo. 4, c. 27. 

When considering each particular *kind of Heal Property, the 
above enactments, as applicaple to cath, have been stated, and 
w'c shall not therefore repeat them. (6*) It will be observed that 
many of the enactments arc merely repetitions in the same terms 
as in the former repealed acts, and consequently many former 
decisions and parts of treatises will continue to be applicable. 
Thus the term ^'Burglary'' is used as before, although the place 
where it may be committed has been properly limited and fixed 
to the principal mansion, or to some building immediately con- 
nected with the same, and no longer extends^ generally to the 
whole curtilage ; (t) but as to the hour or lime of the nig/d when 
the oftence may be committed, that is regulated •and to be as- 
certained by the former decisions, (w) Anciently the day was 
accounted to begin only at sun-rising and * to end immediately 
upon sun-set, but the present rule is, that if there Be* day-light 
or twilight (i;)* enough begun or left to discern a mans Jace^ the 
entry cannot be deemed burglarious, (x) It will be observed, 
that although, as to night, leaching and day poaching, the 
legislature have defined the precise time \^ieri night and day 
shall be deemed to commence, {y) the precise time when bur- 
glai^ may be committed is left to proof as to the degree of light 


(/)) See the enactment and decisions, 
ante, 161 to ‘iCKL 
( 9 ) 1 Wils. 139. 

(r) Sec decisions on this act, post, 
ch. vi. and Chit. Col. Stat. tit. Hundred.. 

(s) Ante, 161, 165, 168 to 203. 

(0 Ante, 169, 170, 175. 


(m) 3 Inst. 63 ; 1 Hale, 550 ; 2 East, 
l\ C. 509 ; 2 Leach, 7 10 ; 4 lila. C. 224. 

(v) Latin, crepusculnm, from creperus, 
doubtful, dark, or uncertain j Ereuch, 
crespiiscule, 

x) Supra, xiolc («). 

1 /) Ante, 401 , 403. 
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RIGHTS TO#REAL PROPERTV, 


CHAP. TV. existing at the time the oflfence was committed. But on the 
^inh^Vo llKir hand, if the entry be certainly/before twilight has com- 

Phopkiiiy- menced, or after it has ceased, then the* circumstance of the 
night being exceedingly moonlight will not prevent the offence 
of burglary from being complete. (2) 


Crimiiiaiinju- INCORPOREAL property, from itsmature, is subject compara- 
furTcestoiNcoii. lively to very few criminal injuries or offences, and certainly not 
poREALpro- to most of those affecting corporeal property. Whien, however, 

^ such criminal injuries are recognized by law, we may observe 

that there are generally three descriptions of remedies or pu- 
nishments: first, the preventive ; secondly, those for compen- 
sation, usually only afforded when the injury was at most a 
misdemeanor ; or thirdly, punishinents either at common law 
or under particular enactment. We may premise that no in- 
jury to rc(tl projjertij incorporeal can be considered a crime or 
an offence, unless it affect not merely one individual, but the 
public in general, or a great many individuals. 

In case of crimes or offences to public ways or to, navigable 
rivers or watercourses, or to any other public incorporeal right, 
and in which, at least in the eye of the law, all the public are 
interested, any individual may adopt proceedings of the above 
ifature. Thus he may by his own act abate or remote any ob- 
struction to a highway or public watercourse, and it is said in 
so doing need ngt observe that care in avoiding injury to ma- 
terials. as in abating a private injury, {a) though no one is re- 
commended to* act upon the supposition that that doctrine, which 
has been denied, would ultimately be holden sound and 
tenable. If the obstruction be in progress or continuing, a 
Court of Equity will by injunction prevent it. {U) If the offence 
complained of consist in the non-observance of a clear public 
duty, then the Court of King’s Bench will interfere by man- 
damus, but if the obligation or the offence be doubtful, that 
Court will leave the parties complaining, first to establish the 
right, or duty, or obligation, and the offence, upon an indict- 
ment at common law, and not interfere till a subsequent appli- 
cation, (c) If any individual has sustained actual and particular 
injury from the obstruction or other nuisance to the public 


(s) 4 Bla. C. 2^4. ^ 197, IfS, 200, 203. 

(a) Locate v. Arnold, 2 Salk. 458 ; and (c) Bex v. Corporation of Plymouth, 
*tT fully post, chap. vii. K, B., A, D. 1832. 

(h) See fully post, chap, viii,, and ante, 
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right, then we have seen he may ]^roceecl in an action on the 
case for private and particular satisfaction. (^Z) Or for Yiominal 
pujiishmenty though usually in effect to compel specific relief, or 
repair, or performance,' any ‘person may indivt the party occa- 
sioning an obstruction on nuisance, or neglecting to repair, for 
his offence or neglect, and this either at common law, or 
under the General Highwa}^ Act, (e)* or the Turnpike xVct, ( /’) 
or a Canal Act, or some local act; or sometimes, as under the 
Highway Act, he may proceed more summarily under its 
provisions. 

All public jiu 'mmces in general, and more particularly as they 
affect the habitation of houses, and the passing along high- 
ways, and consequently what may be termed public iucorpnrcal 
rights, arc remediable either by similar measures, or 

by civil action for compensation^ or by public prosecution, as Dn 
the behalf of the public. Each, of tliese in their order will 
hereafter be fully and practically considered. 

11. {j ) > Cioo.^4, c. \ '20. 

(e) 13 Geo. 3, c. 78* 


CHAP. [V. 
11. iS: 11 1. Inju- 
KIFS to IvKAI. 
PuorFRTY. 
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Ahatemeni, 

of private nuisances, 31 , 333, cli. vii. 
to iiuigaiJCTS to cominoiis, id, o\)o, 
of public nuisances, <11^, ch. vii. 

Abduction, • 

1. of females or children, 

under^sixteefl, 10. 
child-stealing, 40, 41, 
of a son when actionable, 63. 

2. of apprentice, 70. 

Absolnlc Jlif^hts of jiersdbs, .3‘J to 53. 

Ab&liari. See Vtnidor and I^urchaser 

of title to estate, ‘iO'd. 
custody of, 304. 

Acres, 

more or less, 130. 

Action, 

when a remedy merged or only suspended,* 

10 , 11 . 

for particular damages occasioned by public 
injury, 11. 

for small damages, wh(*n improjicr, 
when preferable to indict, 41. 

Ads of' i*ar/Uiment, 

private, title by, 310. • ^ 

Administruiion, 

statutes relating to, 23 Car. IT. c. 10, 
and 29 Car. II. <•- 30. 

title to ju’rsonalty under, 103 to ll(b > 

table of ntixt of kin and distributions, lOO [ 
to 110. , j 

when no action for distributive .share, 110. j 
no action by legatee under adiniui.stration 1 
bond until after decree, 8 13. tx. Cress. 1.51. j 
Admit In lire. See i'opjihoUL I 

alienation by, 349. 

Advertiscjnent , See Contravf. • 

may bind as a contract, 114 to 116- 
of sale of an estate when binding and how 
to be framed, 29.b. 

what to contain and how framed, 295, 6. 
Adi'owsnns, 215. See Chiirrh. lieclorih 
in general, 215 to 218. 
remedies for injuries to, id, 398. 

Aftermath, 181. 

Age, 

named in a statute or at common law is 
attained the day before anniversary of 
birth, 1 Sid. 162; 1 Keb. 589; J Salk. 

* 44; Ilaym. 81; 1 Hla. C. 463, n. 1.3. 
Agreement. See Contract, 112 to 130, Vendor 
and Purchaser. 

expediency of, before conveyance, 293, 
between vendor and purchaser of realty, 295. 
for lease, 300. 

to secure money on mortgage, &c. 300. 
suggested form of, for a lease, 300. 
Alienation, See Conveyance. 

power of, incident to what estates, 242. 


}Micnation~^{ rout inned. ) 

forfeiture by, of too large interest. 243. 
title by. 291 to 365. 
by feoflmeiit, 2i»l to 308. 
by deed. 291. 

what deeds, 291 to 340. See Deeds and 
yuirticular heads. 

by matter of recorii in general, 340. 

.1 . j>rivate statute, ih. 

2. King’s grant, 341 . 

,3. fuies, ih. 

4. recoveries , ih. 

by custom, as in the case of copyholds, 315, 

1. surrender, ;>17. 

2. presentment, 348, 

,3. admittance, 349. 

by deoise, .3,51. See Devise. 

Alteration, 

of a convpy.anco, wlnm does not prevciJt 
estate passing, 301. 

Ancient Lights, 206. See Appendant. Crescription, 
right to, 20(i to 208. 
right to, regulated, 284 to 286. 
injuries to, in geiK’ral, 393, 4. 
remedy for injuries to, 394. 

Animals, 87 to 89. 

enumerated, and injuries to, and remedies, 
87 to 89—130 u> 144. 
ordinarily kept conliiHul, 8J, 89. 
when a dead animal, to be so described, 86. 
cruelty to, how jmuished, 1.S7. 
poisoning of, ih. 
poiH(y;.ing fisheries, 193. 

Anitetutions to land, Kc. 

how far privileged as realty, 149. 

Anmiit^rs, 22i^ 

Appendant or Appurtenant, or Apjiurtenauces, 153 
to 159. See Pveseripl Ion , 282. 
tdrms not strictly applicable to personal 
things, 86j» , 

, terms as applied to realty defined, 1 53 to 159. 
when land or coporeal real property cannot 
pass under it, 154. 

requisites of, in general, 153 to 1.59. '' 
must be appropriate to the thing to which 
^attached, 155. 
apportionment of, 156. 
severance and in gross, ih. 
extinguishment of, by unity of seisin, 156,7 
—282. 

not of a way of necessity, 2 Bing. 76. 
nor watercourse, 215. 

what words, as “ therewith used,'’ essential 
to a new grant, *156, 7. 

“ hclonghig to'" will not create, a new grant 
of way after extinguishment, Barlow v. 
BJiodes, 12 Jan. 1833, K. B. 
what alteration of principal thing does not 
prejudice appurtenant, 157, 207, 8. 



416 


INDEX. 


Appendant — (routinved.) 

what prisses under \yords “ with the appur- 
tenances,” 157 to 159, 

Apportio7iineid, 156. 

AppreheniiiiW, 19, ^0, eh. vii. See Arrnt, 
Apprentice^ 70. See Master and Apprentice, 
suggested form of indenture, 70. 
right of master, tV/. 

habeas corpus, when master cannot have*, ih. 
apprentice to apply for habeas corpus, ib. 
ch. viii, 

■ correction of, 71. 
obligation to instruct continues, ih, 
return of prerniiitn, ih. 
duty of master to maintain, &c. 71, U. 
Appurtenances, See Appendant and Appurtenant, 
term defined, 15o, 157. 

Arbitrnliotif 

when compulsory or voluntary, ii2. 

1. under Frituidly Society Acts, 2, 22. 

2. disputes between servants in trade and 
master, 21, 1 11. 

voluntary, 2, 21, 14J, post, vol. ii. 
title by award, 

when a jiublic offence may be referred to, 17. 
Area, 

defined, 176. 

apjirehending vagrants, 17G. 

Arrest, 19, 20, ch. vii. See Apprehension. 
of dead body illegal, 52. 
when may he without warrant, 19, 20, 
ch. vii. 

when by warrant, &'C. ch. viii. 
found connnildna, meaning of term, and 
W’hen may arrest, l;J7,n. (/). 

Arson, 11)6, 410. See Malicious lujui'ics. 
injury by, to personal jiroperty, l.'ifi. 
injury by, to real juoperty, 400, 410, 411. 
liability of hundred to compensate, 411. 
as it respects uliat buildings, 171. 

Assault. See Attempts. Batteries. 
defined, 437. 
common, ib. 

special assaults particularly punishable’, 38. 
how defended or resisted, 38, ch. vii. viii^ 
summary .punisbraent for, 2*4 • 

suggestion that there should be a Nummary 
remedy for civil compensation, 23, n. (d). 
hazard of action for petty ussaulu, 23. 
Assignment, ^ , 

1. of personalty, ^ 

title by, to personalty, 106. 
of a chose in action by purol, ib. 
voluntary assignment of personalty when 
party not indebted at lime, valid, and 
not within stat. Kliz. 106, 108, 329 to 
333; 1 Sim. 6c Stu. 315; 3 Simons, 1 ; 

1 Dow. New S. 17. 

docs not pass after-acquiiedproporty,l06, 
equitable assignment or mortgage how 
made, and of. necessity to give notice, 
106, 335, 6, post, chap. v. 

Ijien. 106. 

of contingent interest, what words essen- 
tial, 106, 7. 

of a copyright, how, 107. 
possession to be taken, ih. 
notice to bo given, 106, 1C8, 335, 336, 
post, ch. V. 


Assignment — (continued,') 

2. of reulty, 319 to 321. 
of leiisp, 31 9. 

what only an under lease and conse- 
quence, 3i9, 320. 

liability of assignee to lessor, 319 to 321 
to protect assignor, 320. 
how to determine liability, ib. 
as.signinent mode of conveying equity ol 
redenqition, 320, 1. 

Attempts, ** 

to murder, maim, Ac. punishments, ,34. 
to cause miscarriage and punishments. So. 
to commit rape, .39. 

to ccftninit anp felony punishable with im- 
prisonment, Ac. 9 Geo. 4, c. 31, s. 25. 
Attornpij, • 

when not entitled to drafts, &c. ,304, 5. 
Anthoritp, 

distinction between mere authority and pro- 
jierty in land, 239. 

A ward, 

title by, 328. 

Backsides, 176. 

Buitkrnpltp, 

blatutes, 6 Geo. 4, c. 16; t & 2 VVm. 4, 
c. 56. 

title to personalty by, 108. 

Jliniks, .Vtv/, 

in juries to, 199. 
liurgitin and Sale, .>26. 

Baron and Feme, 53. See Husband and IVifc. 
Bniicni, 

what. 37. 
remedies for, 37. 

Beacons, 200. 

Jieasl dales and Cattle (diies, 181. 

Bees. 

larceny of, 87, 88. 

Biganip, 

punishment of, 41. 

B*ll if Sale, 

title to personalty by, 106. 

Birds, 87. 

Jjow protected, 87 to 89. 
when confined, 89. 
ilecoys,.89. 

Birth, 

concealment of, 35. 

Jiodp and Limbs, 41. 

injuries to, by want of due care, 41. 
Bornaghs, 

right of voting for, 263. 

Botes, 

defined, and right to, 259 to 262. 

trees- blowm down or severed, 5 B. & Cres. 

, 897; 8 Dowl. A U. 651. 

Boundariis of Eslules, 196. 

exjiediency of ascertaining them, 196, post, 
ch. viii, 4 

Boundarp Line. See Hedges, 

where land adjoins highway, Ac. 195. 
necessity for keeping up, 196, ch. viii. 
Breaches of Contract, 13. See Contract, Covenant, 
Bridges, 198. 

Bruises, 

what, 37. 

Buildings, 

defined, 171. 
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Buildings — ( continued,) 

must answer descriplioii at time of injury, 
148. 

oU'ences in, punishable how, 171, 17?. 
larceny in, 17?. . ' 

malicious injuries in, 172. 
fur what injuries in or to, hundred, liable, 
172,173. 

Bull-baitings 

not within act ajjainst cruelty to animal?, 

133. 

Burgage^ 167. 

Hurglanjs 167 to 171. See Meisuage. Curti- 

place of cominiting now limited to dwelling 
house or some building actually coni- 
miinicating ^ either' iininediritely or by 
means of a covered and inclosed pas- 
sage, 16‘.) to 171, 

curtilage now limited to what as respects 
burglary. 169, 17b.* , 

but, still the stealing within curtilage ])ar- 
ticularly punishable, 17b, 176. 
at what time of night, 411. 

Burial, * .• [ 

rights of, 60. 

Canals, 9r}, 197. i 

injuries and offences in or to, 197, 198. 

Canal Shares, 9b, 197i 
Capture, 

action for, onlv in a Prize Court, 2, n. (/».) 
Holt.C. N. iMl3. 1 

r arria I Kn owledge, 

of female children, when or not capital, JO, 
attempt, particularly puiiishahle, 9 Geo. 1, 
c. 31, s. 2.5. 

Carl-hote, 260. 

Cat, 

when not protected by law, 88. 

ChalleJiges and P'ighls, 36. 

defined, and how punished, 26. » 

how prevented, 36, ch. viii. 

Chapel, 164. 

Chases, 222. 

('hnraclevs of' servants, 78. 
giving of, 78, 7 hing. lOb. 
slander of, 78, 4b, 46. * 

Children. See Varent and Child, 61. 

carnal knowledge of female children, 10. 
cruelty or starving of, 34. 
abduction of females under sixteen, 40. 
abduction of any child or child stealing, 10, 
44. 

parents controul over, 64. 
donations to, 6b. ^ • 

father compelled to maintain, 65. 
property of, 68. * 

Chpses in Action, 99. 
defined, 99. 

distfnction between, and things in posses- 
sion, 99. 

injuries to, 140 , 143. 

«ivil, 140. 
crinnn.al, 143, 144. 

no punishment except in case of wills, 144. 
under 7 & 8 Geo. 4, c. 30, s. 24. 

Church, Chapel and Church-yard, 164, 
fixture in, when protected, 162. 

Church Yard, 51, 164. 

VOIi. I. 


Civil Takings, 

of personal pro]>erty, 130. 
without crime , l.A), 

Clciks, 80. See Master and ClrrU. 
discharge of, 81. 
embezzlements by, 133, 134. 

Close, 

term defined, 160. 

Coniwons, 210. See Appendant. * 

1 rights to, 210 to 21 4. 

ailected I)y 2 &: 3 VVm. 4, c. 71. 281 to 
286. 

of a manor, 167. 

words essential in case qf extinguishment, 
156. 1. >7, 210 to 214. 
in juries to, in general, 394. 
remedies fur injuries lu, 391' to 397. 

Ciwnnon oj Tishcri!, 224. 

Commissioners af Sewers, 

when cannot sue, 239. 

Conijn'tisutions. 

fur bafteries and wounds, .‘)8. 
fur illegal imprisuninoiit, 4‘b 
Comprom ise, 

when legal, of a public offence, 17 ; 5v' 

Adulp. 237. 

('onccnlment of ITirlli, .35. 

*Conies, 89. 

how protected, 89. • 

Conditions of Safe. See Advertisement. Contract. 

of an estate, 29b. 

Conjirmaiion, 

conveyance by, 31b. 

Contrafts, 112 to 130. 

title to per.'-onalty by, 108, 1 12. 

I. General rules and point.s. 

1. Sex’eral description.^ of, 1 12. 

2. Consideration w'hen essential, 1 13. 
Kecitals in, utility of, iJ.'.h 

3. Peculiar use of having contract of 
record or under seal, 114. 

4. Pro}K)sals for a contract when bind- 
^ iag, 114 to 116, 29b. 

5. When contract inu.st be signed, 116, 

117. 

'Ny hen sale of growing crops, 9.3. 

6. When equity will aid want of written 

contract in cases of fraud, 117. 

7. \Vhen contract may be collected from 

several d^cviments, 1 18. 

• 8. All proper and intended terms to be 

expressly specified, 118, 293, 294. 
When courts will not supply omissioui^. 
Id. ; 2 Sim. 6c Stu. 420 j 6 Ves. 34; 
1 jVloriv. lb. 

9. '4'imu of performance when material,* 

120 ,. 122 . 

- 10. Precautions by sureties by bond, 
82, 83, 122. 

11. Necessary certainty in contracts, 123. 

12. IMistakes in contracts how and w-hen 

refonned in equity or aided at law , ih. 
TT. Particular Contracts, 124 to 130. 

1. Precautions in contracts of sale, 125. 

See Vendor Purchaser, 

2. Precautions in guarantees, 82, 83, 120 

to 129. 

when Court of Equity will prevent breach 
by injunction, 141, ch. viii, 

• E E 
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Controris — conllnucd.) 

when tHjuity will ilecree specific perform- 
ance, 141, ch. X. 
necessary certainty in, 123. 

Cimtusions, 
what, 37. 

Couvci^ances, See Deeth. AUcuullon. Vendor 
S\ Purchaser. 

requisites in general, 301. 

premises, description, ih, , 

signature and sealing, 303. 

.several kinds, 30:). 
rules as to choice of, 307. 
in fraud of creditors void, 330. 
voluntary, void against purchasers, .332. 
of copyliold, how efi'ected, 235. 

C Olive nig Words, 302. 

( 'opiiliold, 

tenure hy, and incidents, 2.30 to 2.30. 
distiction between, and freehold, ih, 
corporeal or incorporeal may be by, 220 to 
232. 

voting in respect of, 233. 
when lands may be granted by, 232, 233. 
freehold in lord and trustees unuece-ssary, 
232. 

subject to special occupancy, 23.3. 
what fine payalle, ih. 
fees to steward, 2.33, 234. 
mines, lord cannot open, without custom, 
2.34. 

trees, copyholder can cut, only for repairs, ib. 
lord cannot cut, ib. 

w'aste, even permissive a forfeiture, ib, 
license to demise for more than a year, il>. 
forfeiture for felony only during life, 2.3.). 
transfer of, 23:'). See Surrender. J'rr.'eut- 
ment, Adniiliinice, 
equitable mortgage of, ib, 
devise of, 236. 
seizure, (yuou.syue, ib. 
how premises described , 237 . 
alienation of, 345. 
surrender, 347. 
jiresentntent, 348. 
admittance, 349 lo S.'jO. 
eufranchisemeiit of, 351. 
devise of, 364. 

Copyrighis, 98. See Analytical Table. 

injuries to, and rernerli*js for, 139 \ uot<'. 
Corn Peats, 229. 

Corod ies, 22.3. 

Corporeal and Incorporeal Properly, 
distinguished, 1:)0, 203. 
titles or mode of acquiring right to, 272. 
See Titles, ^ 

Correction, 

of children, 64. 

of apprentices, 71. 

must be moderate, 34, 3.5, 64, 71. 

not of servants, 73. 

( 'osts, 

how far the recovery of, is to be consjd«*n d 
in adopting a ^egal remedy in general, 
26. 

danger of suing for small damages, 2:>, n. ( </). 
treble, how calculated, 27. 
on summary proceedings when in general 
recoverable, 23, n. (c). 


Cottage, 167. 

what passes by that term, 167, 168. 

Court Yards, 176. 

Covenants. See Deeds. Conveyances. 

expetliency of, preliminary to actual convey- 
Ance, 293. 

to stand seised to uses, 324. 
for title and quiet enjoyment, 341 to .34,5. 
C<)uf.s‘. See Animals. Jlorscs. 

stealing of, no longer nunishable caoitally, 
132.' 

Creditors, 

conveyances in fraud of, contrary to 1 3 
Kliz. c. .5, 330. 
wh^ bound by deed, 303. 

Creeks, 197. 

Criniinnl Injuries, * 

distinguished as Felonies, Misdemeanors and 
Offences, 11. 

remedies and punishments in general, 28 to 
31. 

to the person in general, ch. ii, pev iotuw, 
32 to 83. 

to personal property in general, cl), iii. per 
1 tntum, 84 to 145, more particularly 1.30 
to 144. 

to real property in general, ch, iv. per tot. 

1 4.5 to 413. 
to land, 181. 

more particularly, 400 to 41.3. 

Crim inal 7 a hi ngs , 

of personal property, 1.33. 

Crops, 91, 93. See Fuihlemcnts. 

('rnelty, 

to infants, ivc. .34. 
to aninials, 3 (Jeo. -1, e. 71, 137. 
does not extend to bull baiting, ih. 
semhle. any malicious injury now' witliiii 7 
8 Geo. 4, c. 30, s. 24. 

Curlilage, 17.5. 

^ defined, ib. 
limited, ib, 

but still a higher ofTonce to steal within. 
176. 

Cujns fsl stfhnn ejus est nsijue cd ca lum, IBO. 
Custom, 

title iJy^, to ])ersonalty, 303. 
title to incorporeal property by, 282 to 
286 . 

xvliat, good and what length of user eslah- 
lishcs, ih. 

elfect of, 2 .3 Win. 4, c. 71, upon, 285, 

286. 

Donvige, Illegal, lo goods. 

’•emedies for, 335. 

Diimagcs, Treble, 

how calculated, 27. 

Damages, wilful or malicious, not exceeding 5/. 
to per.somil property when punishable sum- 
marily, 136, 407, 4-08. 
to real property, ib. 406. 

Dams und Fishponds, 19.3. 

Dead liody, 

stealing of, a misdemeanor, 52. 

Deht.%, 

funeral and testamentary, 360. 
charged on real property, ib. 

Decoy , 

in general, 188. 
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Decoif — (contiuued. ) 
injury to, 89, 189. 

Decciit ■ . 

in giving character of servant, when action- 
able, 78, 79 ; 7 Bing.- 10.^. 
when pecuniary penalty, 79. 
in contract of sale, case tlie j)roper renunlv, 
142, II. ( </). 

no action on verbal misrepresentation of 
credit of a person, 9 tieo. 1, c. 1 J, 110, 
112, n. (ff). 

.Deeds, title, belong to owner of estate, 95. 

Deeds in jt^fmeral. See CuNVeuauccr, ]'endtn' 
Vurchasrr. 

dillerence between, and simple contract.'^, 
and utility of, 1 14. 
recitals in, of, A.h 114. 
when a deed necessary to convey, 30.^. 
re(piisite.s of coin'eyauces in general, .SOI. 
all intended slipubitions to he inserted,! 19, 
120 . ‘ , 
ptiemises, 3U1. 

covenants for title, .S41 to 34.S. 
who to execute., .303. 

c:on.seqnence of alterations, 304. * • 

having several operations, 302. 
who to (dect how it sliall operate, 3tl2. 
custody of drafts of, .104. 
registry of, and notice thereof, .30.'). 
when necf'ssary, .305, post, cli. v. 
several kinds of, .3().i to 340. 
genernl rules respecting the choice of, 307, 
o})erating at common law, ,308 (o .322. 
oj>er:iting under statute, of u.ses, 27 Hen. 8, 
c. 10, 322 to 328. ’ ' 

to lead or declare u.ses, ;>28. 
of revocation of u.ses, ih. 
to charge and discliarge incumbrances, il». 
additional titles, 
award, ih, 

marriage .setthunent, 329. t 

conveyances to creditor.^, 3.30. 
voluntary conveyances, 332. 
legal and equitable mortgage, .333, 
licenses, .VM) to 343. 

DeJ euiancc , 

deeds relative to conveyances, 32 1. 

Deer, 

stealing of, puuislnfd, 89, 132. 

Deposit, 

of deeds, ,3.3.3. 

Descent, 

title acquired by, 270. 
bow to claim and prove title by, 276 to 279. 
table of, 278. . * 

Detentions, 

of person, imprisonment, 47 to 49. 
of goods, remedies, 1.35. 
recaption, replevin, or detinue, &;c, 13.7. 
Devise. See Will. Vestmnent^ 

alienation of real property by, ;)5l. 

.statutes re.specting, .351, ;>,)2. 

1. What things devisable under, .35.3. 

2. Extent of estate whetluT legal or equitable, 

3.74. 

what estate, testator must have at date of 
will, .355. 

3. Form and requisites of will, 3.77. 
testator’s signature, ib. 


Devise. — ( cant i mud.) 

4. Attested and subacribed by three witne.s.ses 
in testator’s presence, .3.)9. 

.7. Construction, pleading and devi.se to heir, 
3()1 to .363. 

s] »ecilied devisee not liable to ademption. 

6. Hevocation ami republication, .363, ,364, 

7. Dei'ises under powers, .364. 

f{. l)evi.se of copyhoht, ;U)1, 365. ' 

J'orjn of a roUl oj reaitp and per- 
smialtn, 31)0. 

in t.iil general male ami female, .361. 
in tail special, ih. 

short devis(‘ in strict settlement, ih, 
of life estate in prasenti, ih. 
of life estates in remainder, 362. 
in remainder to females as tenants in com- 
mon, ih. 

devised bequest of residue of jiroperly, ih. 

aj) pointxucuts, executors, HI, 362. 
alLe.station, ih. 

Dipiities and (Ifjircs, 221. 

Disclaitncr, 

when a forfeitun*. 287. 

Distinctions, 

between legal and equita.bb* rights, ittiore.sts 
and estates, .365. 

1. As to jtcr.sonalty, ih. 

2. As to real property and chattels real, 367. 
independently of legal proct^edings, ih. 

Dislrihuiions, statute of, il)8, 3 10. See Adniinis- 
iraiion, 108, 

Distress, 

for rent must be duo under a demise, 140, 
ch. vii. 

party distr;>ining must havt; reversion, ih. 
Dilcha.s, 1‘) ;. See Jitiigcs. I B. it (’res. 7 1. 
Doch, 197. 

injurie.s ;ind ofreiices in or to,* 197, 198. 

Doirs, 

stealing of, how punished, 89. . 

Ihp-Spcars, lOti, 407. 

Ihnal^o morfis e.anstt, 10 1, 

title by, (o personalty, ih. 
now extends to hills of exchange, notes., i?*.c. 
10*5. 

Do)Uttions to I'hilurcn, 

whe.i) and bow to be framed, 6.7, (>6. 

Dower, 

how recovered,* .>80. 

DAitJ'ts, who entitled to, 304. .305. 

Out us, 

, what not enforced by law, 2, n. (a). 

Dtc( Hina;- House, 167, 168. See Messuage. 
delined, ih. 

in ci-iminal proceedings now the technical 
term, ih.’ 

•r»s in l»urglary, ih. 
in larceny, 171. 

but the word /untse is u.sed as to malicious 
injuries, 178. 

ground adjoining a dwelling house, ih. 
what is a dwell ing-hoisse as respects burglarv, 
l09tol71. 

what a curl Huge respects burglary, 176. 
I'.asenient. See Licence. 

KpiTs of liirds, 

protected by game act, 1 6c S Win. 4, r. 32» 
137, 404.” 

E i<: 2 
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of Birth — {continued.) 

when stealing of, laFceny at common law, 
«7. 

Fjjeclment, 379. See Ousters. 

one of tu elue remedies, ib. 

T/mbczzlemerit^ lo3. See Lnrcenjf. Fuhe Vre- 
tence. 

what and how punishable, 133, 134. 
Fmblemcfiis, 9 1 . 

defined, 91 to 94, 161. 
when belong to executor and not the heir, 
91 to 94. 

when landlord entitled to, if lease forfeited, 
7 Bing. 164. 

rropa of vohtral grass belong to heir, 92. 
devisee when entitled to, 92. 
sale of growing croj> not within Statute of 
Frauds, 93. 

nor of underwood or growing trees, ib, 
who entitled to, 261 , 262. 

Ktifruiiclii semen t , 36 1 - 
Fijuilulde. Kstales and Interests, 

distinction hetweeii, and leg.al, 7, 3, 322 to 
324, 366 to 373. 

Kijitilnble Mortgufj^es, ‘i35, 106, 7,8. 

Fsrbent, 

title acquired by, 279. 

Fslate, 

term defined, 169. 

1, moans only the tiling, ib. 

2. means the interest in the thing, ib, 
several kinds of, by what words created and 

incidents of, 2-11 to 2i>l. 
ill fee simple, 211. 
in fee tail, 246. 
for life, 216. 
for year.s, 247, 262. 
from year to year, 261. 
at will, 266. 
at sufferance, 267. 

Fstales, 

1. meaning of terms are two — 

1. the thing, 169, 249. * 

2. tlie interest in the tiling, ib, 

2. incidents of, in general, 242. 

}) 0 wer of alienation, ib, 

forfeiture by transferring a larger estate, 
243, 287. ‘ . 

distinctions between freehold and lease- 
hold, 241. ' * 

3. several kinds of words creating, and ih- 

cidents, 241 to 264. 
in fee simple, 246 to 260, 268. 
by what wortls, 247. 
incidents, 268 fo 264. 
in tail, 246, 250, 268. 
by what words, 260. 
incidents, 268 to 264. 

.for life, 246, 2.51, 2.58 to 262. 
by what w'ords, 261. 
incidenl.s, 259 to 264. 
for years, 247, 262, 269 to 262. 
by what worila, 262. 
incidents, 2.59 to 264, 
from year to year, 264, 269 to 262. 
by what words and incidents, 2.54. 
incidents of, 259 to 264. 
at will, 256, 2.59 to 26?. 
by what words and incidents, 256. 


r-states — {continued.) 

incidents, 259 to 262. 
at sufferance, 257, 259 to 262. 
by what words and incidents, 257. 
incidents, 259 to 262. 
of mortgagor and mortgagee, 257, 8. 
right of voting in respect of each, 262 to 
264. 

4. Tirne.s of enjoyment, 264 to 268. 
in possession, 264. 

in remainder, 265 to 268. 
does not create a settlement, 10 B. &c 
Cress. 62. 

in ^eversion, 265 to 268. 
must be an actual injury, ib, 1 B. Sc 
Adolp. 391. 

5. Number of owners, , 
parceners, 268. 

joint- ten ants, 2()9. 
tenants in common, 270. 
fi. Modes of acquiring or losing interest in, 
272 to 365. See Alienation. Conveyance, 
Copyhold. Descent. Devise. Lease. 

7. distinctions between legal and equitable 
* interests, 366 to 373. 

Fatales of Inheritance, 

how and by what words created, 247. 
Fstates (/!• Interests in real jwoperty, 

the different kinds and general outline, 238. 
distinction between interest and mere au- 
thority over, 239. 

Estovers, 261. See Boles. 

FA'iction. Seo Ouster. FJcctment. ' 

Kachange, 

conveyance of estates by, 312. 

FAposiire, indecent, 40. 

Kjlingnishrncnt, 

sufficient to create a fresh grant, 156. 

False Imprisonment, 48. 

defined, ih. 
liuhe Pretences, 134. 

what are or not, and how punished, ih. 
not a false warranty, ih, 
not obtaining money on second mortgage, ih, 
aliter if a conspiracy, ib, 
civil action rase for deceit before credit ex- 
liireSl, ib. 9 B. & Cres. 59. 
civil remedy not merged, ib. 
may re-take goods or sue in detinue, when, 
1.30, 131, 134. 9 B. & Cres. 59. 

Family Arrangements, 67. 
defined, ib. 

when sustained in equity, ih. 

Fann, 

defii^ed, 160. 

Father, 61. See Parent and Child, 

Fee Farm Rents, 228. 

Fee Simple. See Fastates. 
estate in, 245. 

by what words created, 248. 

Fee Tail, 246. See Estates. 

Felony, what, 14. 

what not a felonious taking, 131. 
when felony merges or only suspends civil 
remedy, 10 . 

Female Children, 

carnal knowledge of, 40. 
abduction of, ib. 



Fences, 11M. Soo Jtedi^es, to 1P6. 

injurifh for not repairing, .’UrJ. 

Feoff'moH, oOQ. 

at common law verbal, l)Ut altered by btal. 

against frauds, i]. , 
in general, G08. 

Ferret, 

stealing of, not larceny, 87 to 89. 

Field, 

term delined, 160. 

Fights and Challenges, 
how punished, ih, 
how prevented, ib. ch. viii 
Fines and Jieunrries, 
alienation bv, :M1 . 

Fish, 87. See Fisheriest 

how protected, 87 to 89. 
stealing of, from water belonging to dwelling- 
house, 192, o. 

Fisheries, 109. » 

ponds, watercourses, rivers, water, lisK and 
* fisheries in general, 189 to 19d. 
lisli ponds, 19.3. 

navigable rivers, 197, 8. , ^ 

several fislieries, free iisbing, coniinoii of 
fishery, 221. 

Fish and Fisheries, 189. 

in general, ih. 

Fish Ponds and Dums, 193. 

FiA litres, 94, 161. 
defined, ib. 
property tluirein, ih. 
law re.specting, in general, 9-J, 9.!). 
injuries to, remedies and jiviuisianents, 162. 
protected from larceny and malicious in- 
juries, 9.‘). 

bow to describe oflenco to, excepting against 
tenant, 138, 9. 

Fold (.'our SI'S, 182. 

Forcihle Kiitries and J)ctaiiurs, 

defined, and civil remedies, 37;>,6, 7, ch, vxl. 
ch. X. 

criininisl punishiiirnls, 401. 

Forfeiture, 

title by, to personalty, 10.3. 
title bv, to realty, 286, , 

by crime, 286. 

what alienation a forfeiture, 2'1.>, 4, 287. 
by disclaimer, when a forhuture, 287. 
by lapse, 288. 
by simony, ih. 

by breach of covenant and conditions, ih. 
what a waiver, 288 to 291. 
when relief against and where, 289, 290. 
title acquired by, 286. 
when may enter under clause in lease, 1^1. 
Forgery, 143. 

in general, ih. 

injtrumeiit need not be available, ib. 
capital punishment when taken away, ib. 
Forms, 

of license, fr l. 

of oath on application for, ib, 
of publication of bans, o.h. 
of certificate of publication, ib. 
of register of marriage, 
suggested term of settlement, 68, 
of clause in apprentice deed, 71. 
of a will of personalty, 111. 


Forms — {conliiii'di.) 

of words to couiiuue or revive an c.vtiii- 
guisbed light, lo6, 7, 211. 
of table of 278. 

of agreement for lease, 300, 
of a will of land aiurpersonalty, 360. 

Fou ls. See Animals. 

jioisoning nctiouable, 137. ^ 

senihle, punishable under general elain^e in 
Malicious Injury Act, 7 ik 8 Geo. 1 V . c. 30, 
s. 2 1. 

Franchises, 221. 

Frauds, statute against, 

how it aflecl.s contracts of sale of personally, 
93, 12.6, 6. 

when a sale of growing crops not within it, 
93. 

how it afiects gnaranlees, 126, 7. 
how it atlects agreements, iSvc. relating to 
land, 292, 3, .3.37. 

Fraud ul'^ at ('(nivcininces, 

in fraud of creditor.^, contrary to 13 Kliz. 
c. 6, 330. 

in fraud of purchasers, contrary to 27 Kliz. 
c. I, 332. 

Free Fishery, See Fisher }i. 

Freehold, 

(eiiurc by, 2.30. 

incidents dislinguisliing from copyhold, 230 
to 232. 

di.slinction between, and leaseljold, 241. 
of inheritance, right to vote for members of 
parlj.'inK'iJt in respect of, 262. 
for life, light to vole for members of parlia- 
ment in resja-et of, 263, 
craiinot by common law conveyance com- 
rmuicc in future, <ilite.r by coiiveyauctJ 
under statute of uses, 244, 
bow ]>leatled, 24.6. 

Free liar/ 22.3. 

Fnicias Induslrialt's, 92. 

Fruil, 93. 

i*rotec'lod from larceny arilfl malicious inju- 
rie.s, 93, 4, 110, 11. 

Funds, 96, 7. jSee Slock. 
pro|»tTty ill, 96, 7. 

iiame, 188. See Presnres. Night Poaching, irur- 
reus. • ] lares. 

in general, 18{^. 

, preservc.s, 187. ’ 

Game Act, 1 & 2 Win. IV. c. 32. enact- 
ments of, 403, 406, ch, vii. 
laying poison for, 137. 
night poaching, 9 Geo, IV. c. 69, remedies 
and punishments, 401, 2, 3. 
sjuiUg guns, illegal to set, 7 Sc Q Geo. IV. 
c. 18, 406, 7, ch. vii. 

CfUi'dens and Orchiird.s, 177. 

offences in, how ixunlshable, 177, 8. 

(iaol, 173. • 

building how far prohibited, 17.3. 

Gift, 

gifts to children, 66,' 6. 

title by, in general to personalty, 104. 

Gifts and Grants, 

of personalty, 104 to 108. 
of real property, 309. 

Glebe Lands, 163. 

» rights, injuries and remedies, 164. 
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Glchfi J.ands — ( ronunimi. ) 

camiot 1)0 charged by aniuuty nor extended 
under elegit, Id J. 

( (tu(l I'hutteh, 
what are, d9. 

what pas.s under, in a will, 1)0. 

('•runt, 

title by, 106. 

(i I ants ol King, r»41. 

(‘•rants and (Hfts, .'iOO. 

of personalty , lOl- to lOi). 
e(jtiitable interest in personalty dxstintiions, 
.S6j. 

of real property, .'K)9. 

(ii/is.s, IKalurnl, 92. 

not emblemeuls, 92. 

(•round, 

adjoining or belonging to a dwelling-house, 
17«, 9. 

(.•roll ing' ('ro])s, 9J . 

(•nnnniti'cs, l^ti. Svv. Coni rue t. Surrin. 
precautions in regard to, 

.sureties for clerks, Ho, lo(i, 
in general, 126.^ 

Statute of Frauds relating to, 120, 7. 

form of guarantee, must state considera- 
tioTi, 127, H. 

what is or not a continuing guarantee, 1‘jH. 
when a surety cannot countermand future 
liability, H2, H,). 

guarantee's intleinnificntion, 129, lot), 
when discharged from liability, 12H, 9. 

( '•nnrdiun and ll’tfn/,t>9. S(‘e Pitrcnl and Child , 
61. to 69. 

testamentary guardian wlu), d>. 
widow does not gain a seltlemenl hy resi- 
dence in respect of tin etpiitable estate, 8, 
how guiirdism to coiifroul ward, 69. 
olVeucJ! of marrying ward, d>. 

. controul over guardian, 0*9, 70. 
inaintenancf’ of ward, how ohlained, 70. 
ihdx'iis Corpus. See ch. viii. 

when appreiliSce may ajijdy foT*70,ch. viii. 
Ilarhonrs and ■l\)rts, 200 . 

.1 lores, 89. See (iavie. AnimoC. 

hovv protected, 89, 18i), 187. 
flare IForreri, 18(). See (’•onte. Animals, 
lion -bote, 260. 

Ileal th, n. , 

injuries to, and remedie.s in general, ;I2, 
46. See furtlmr Anuhifieni J'nhle. 
tnolo. praxis and remeili<-s, ih. 
selling stale beer as foreign wine, 6 Mod.' 
60 1 ; but see 2 llurr. 11 '2b, and Bum’s 
.T. Cheat. 

Hedoedmte, 2(i0. 

Jfed^vs I'enres and Diirlirs, 196 to 196. 

a ditch may be ajfence, 1 H. Cres. 7 I ; 
5 B. & Aid. 47. 

legtSHated by general iiiclosure act, 4l Geo. 

6, c. 109, s. 19, 24 to 28. 
obligation to repair, when, 194. 
when the boundafy line, 19 .t. 
liabilities for neglect to repair, 19-1-, J9.b, 
682. 

general injuries to fences, 196. 
liabilities for non-repairing, 382. 
action on case, &c. ih, 
iicir, 276, S78. 'Sea Descent, ^276. 


^len — ( eoniinutd. ) 

devise to,. how it operates, 666. 

Heir I .ooin (iji . 

Herbage, prima tonsum, iSc. 181. 

Herbs, 9;>- 

protected from larceny and malicious in- 
jury, 96, 9 I‘. 

Heredilaments, l.b6. 

deliued, and what it comprehcJids, 163. 
devise of, wh<*n does not pass the fee, 1.69. 
///"/omi/.s and. 'rnrnpikc rtmds, 200. 

Homicide, 66. See Murder. 
when murder, ib. ch. vii. 
wdioi* mansl.'iughter, ib. 
when justinablc or excusable, ib. 
how j ire veil ted, /7».i 
eompcnsatiou when, ih. ^ 
punishments what, il>. 
llors's. .See Aninuils. 
larceny of, l.'il, 162. 

Oif) longer punishable capitally, 2 .'i \Vm. 

■1, c. 62, 162. 

when not a larceny, 161, n. (/. ). 

^ vvhcji’) may he retaken, 162, 1.66, 
sale of, in market overt, 162. 
when magistraU' joay restore, 166. 
cruelty to, I.’)?. 

.‘^I.'iuglitering lious(?s, 167, 

H»uses, i07, 168. See Hu't llinjj^-honse. Me,'itinaiJ,r. 
House^heles, 2.>9. 

Hoosc'hreiddnf^, 

ill day time no longer punishable capitally, 
2 6c 6 Win. 4, c. 62, 1.62. 

Hundred, 167. 

when liable for felonious ami tumultuous 
damage to personally, 167. 
the aume as to real pro[)erty, 41 1. 
other liabilities of, repealed, ih. 
for desLruetion of what buildings, 17 2, 
17.'>. 

* wJiat injuries liable for, 41 0. 
llii'Jmnd and ll'i/f, />;>, 
marriage, b.j to 67. 
si'ttloinents and observation, .67. 
di eds of .separation illegal, h'd. 
divoTcg on what grounds obtained, 68, 
.69. 

protection of wife, and riglils of liusband, 
.69. 

right.s of V, ife, 60, til . 
restitution, conjugal rights, 68, ;')9. 
husband’.s right to personalty by marriage, 
106. 

not to her reversionary interest, 104. 
legacies, 7. 

Illegal Damaging, 

of personal property of a civil or criminal 
nature, 16;5. 

Illegal Detentions, 18.6. , 

Jllegut Imprisonment. See Imprison men I . 

eompensation for, 49. 

Illegal T(diing.s, 

of personal property, 160.' 

Imprisonment. See Nalicious Arrest. Prose- 
cution. 

w'hat, 17, 48. 
false, defined, 48, 

when may escape, or he rescued, or break 
prison, 48, 49, ch, vii. 
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Impnsonuient — coniitntvii . ) , 

tlanger of, aiwl expeiliono^ of issuing hnh(u,\ 
corpus, 4i^ 19-. ch. vii. •:• 
romjH*nsiUion for, when caso or trespass, llh 
Improvements, 

ilefiued, 174. 

when not reiuoveable, ib. 

Inanimule Moveable J^crsonal Property, B9. 

I It closures, Ui'i? . 

from waste, to whom belong, 1^37, '238. ' 

Incorporeal Propert if, 

titles or modes of acquiring an interest in, 
272, 274. 

civil injuries to, in giuieral, ami remedies, 
393 to 400. 

criminal injuries tq, 412. 

J nc'orporeal lieal’J^ropert p, 

defined, and qualities of, 20.). 
differs in what, from corporeal and person- 
alty, ib. 

may lie of freeholtl or copyhold (eunie.s, 

• 232. 

several kind.s of, 206 to 229 
private injuries to, 203. 
puhlic injuries to, 412. 

I nriimbriiuces on Laud, 

deeds to charge and discharge, 328. 

Indecent hUposnre of Person, 40, 

Indeinnifinitiou, 

of guarantees, 129. 

! ndk'lment, 

when preferable to indict for injury to per- 
son, 41. 

vvlien should show chattel unfinished, 83, 

86 . 

dead, 86. 

Ill flints, 

cruelty to, 31. 

carnal knowledgi' of female infants, 40. 
abduction of, 40. 

I nheritancc, ti'ii}. iiai Pee Simple. Kstate. • 

how and hy what woftls created, 247. 

('►state of, 218. 

frt cholds of, right to vote for members of 
fiarlianient in respect of, 2()2. 
coj)yholds of, right to >()te for meiiihers of 
})arlianunjt in respect of, 2t);>. 
liijniu'lions in Eijiiitif, 

in general. Se(? ch. viii. 
as alfects the i)ersoii. 

not grantetl to restrain a liln*! utdr.s.s on 
ground of ctqiy right, cli. viii. Chit. Im|. 
Dig. 6;)3. 

aliter if libtd relate to pending proceed- 
ings, id. ib. 

hut unnecessary scandal might he struck 
out, 44. 

to controul parents, 64. 
as affects personal projierty, 

* to restrain piracy of copyright, 139, i40, 
ch. viii. 

to prevent breach of contract on sale of 
a business, 141, n. (; ), ch. viii. 
to prevent ships sailing, ib. 
to prevent opposition coach running,! 11. 
to prevent otlua' breaches of contract, ib. 
as- alfects rcarpropm'ty, 

breaches of contracts relating to, ch, 
viii. 


Iiijunelion.^ in Kquitp continued . ) 

to prevent wasteful trespasses, 373. 
to (juift possession, ib. 
to pivvent waste, 391, ch. viii. 
to jireveiit nuisances, 393. 

Iiijiiiics, 1,8. See Itewedies. 

in general public or private, 8 to 13. 
circumstances essential to consider, 9 to 
1.3. * 

to persons, 32 to 83. 

to personal jnojierty in general, 84 to 114, 
in jmrticular, 130 to 144. 
to real ju-operty in general, 144 to 413. 
in jiurlicuhir, .37,5 to 413. 
for not repairing fences, pifJ'J 
to riglit.>^ m remainder, icvcrsujii, See. and of 
landlords, !Sc. 383. 
fo incorporeal real ])roperly, 393. 
to ancient lights, 394. 
to jicws, ill. 
fo common, ib. 
to ways, ;»97. 
to watercourses, .398. 

by distuihance of patronage m an advow- 
son, ib, 

to rights of lithe, ib. 

Iiisolreiit Act, 

.statute 7 (J(’ 0 . 4, c. 37 ; 1 VVm. 4, c. 38, 
title to personalty under, 108. 

Interests, 

(lislinctioii Imtween, and mere liceiihc, 
‘241. 

(juantities of, emimerated, and in what pro* 
perty tlu'y may he created, 241, 272 to 
27 4. 

di.stinctioti between freelioUl and leasehold 
interest, 241. 

of inheritance in wliat things, 213. 

by what words cn^aled, 247. 
ill fee, 213. 
in tail, 2 16. 

by what words created, 230. 
foriifr, 216. 

I»y what words created, 2 . 31 . 
for years, 2 17. 

h»w created, 232. 

how and hy what words created, 247. 

. from year to year, by what words created, 
234. ^ 

th('. several inerdents of these different de- 
grees of, 238. 

right of voting for members of parliament 
in respect of, 2ti2 to 264. 
acquired hy priority of posses-don or long 
enjoyment, 27.3. 
dl'scont, 27G. 
purchase, 279. 

Interest in lienl Propcrtif, 

general outline of the dili'erent kinds, ‘238. 
distinctions between, and mere authority 
over, 239. 

c.ictent of, in estate devised, and whether 
legal or equitable*, 334. 

Joint Peiiuncif, 

injuries to property in, 139. 

Joint 'I'cnauts, 

In personal property, 
rights in general, 102. 

^ injuries in general, 139. 
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Joint Tmanlb — f coutinnejl.) 

when Courl of Kquiaty will interfere, lo9. 
In real j)r<jj)eJty, 
rights in {rciiemi, 2f>9 to 
one ftKiy distrain, &c, 269, 270. 
notice to quit by one when valid, 270. 
remedies inter se^ 269 to 27 2. 
iu juiies by waste, 693. 
when Court of Equity will interfere, 139. 
Jointures, 

not lost by adultery, 37. 
suggestion relating to, 33. 
title acquired by, 329. 

Judgment, 

title by, to per.sonalty, lo t. 
necessity for ducketnig, i//. 
on foreign attacbineut no priority, 

Justices, 

recent increased jurisdiction of, 17, 13, 22, 
23. 

.suiuniary jurisdiction of, 22, 2.3. 
when goods taken or injured, 131. 

King's Chants, 

alienation by, .341. 

Land, 179. See Jl//nc.s 134. 

wliat the term ctjjnpreflends, 179. 
thin^.s above and below, 130. 
jn'hna tonsnra, 131. 

acres more or less howthonstrued, 130. 
civil injuries to, .374 to 400. 
criminal injuries to, 13J, 400 to 413. 
Landlord and Tenant. See Lslale. L'orJ-.itnrc, 
].rusi‘. Ouster. 

estate for years, 247, 252, 2.i9. 
estate from year to year, 251. 
at will, 2.i(i. 
at .sullerauce, 257. 
incitleiits, 258 to 264. 
lease, 310., 

sliould contain all stipulations, 1 13 to 120. 
assigiiine;it, .3 1 9. 
surrender, .316. 

forfeiture.*', 233. ^ 

waiver of, 239, 290. 

ouster and 'twelve remedies, 374 to .330. 
tenant’s liability for waste, 386 to piKh 
larceny. See Felony, Ejnbezzlcment, 133. 

. wbat, 131. 

of what, 1S2. Sec Animals, 
of chosos in action, as 'ii? bill of exchange, 
instrument must laave been available and 
duly stamped, 85, n. (c), 143, n. (r). 
robbery, what, l32. . 
sacrilege, ih. 
burglary, ib, 

' housebreaking, ib, 
stealing from particular places, ib. 
by tenants, ib. 

by clerks and servants, 13 1 . 
of deer, hares, rabbits, lish, &cc. 132. 
Leasehold, 

interest, distinction between, and freehold, 
24 E 

for years, how created, 252. 
right of voting for members of parliament 
in respect of, 261. 

Leases, See Assignment. Estate. FtfiJeUiire, 
Landlord and 'Tenant. .Surrender. 
preliminary agreement for, 300. 
form of agreement for, 300. ‘ 


leases— { rant i n u ed.) 

leases in general, 310 to 312. 
estate for years, and incidents, 247, 2V2, 
2:>9. 

caution that all intended stipulations be 
inserted, 118 to 120. 
no custom available against, 119. 
uliter, if lease silent, 119, 120; 1 Meriv. 
15. 

• Lease and lielease, 327. 

J.egacy, 

1. Specific, after assent, legal interest vests, 

when no ademption or deduction from, 
©pand, 142. 

2. General, when or not recoverable at law, 7, 

112, 143. 

recoverable at law* when ^xecutor has e.\- 
j)if.ssly promised to jjay for a new consi- 
ileration, 1 12, 1 4-3. 

or when tl)e executor has borrowed and 
^ debited Idmself ds borrower, 1 Moore & 
V. 209. 

but in general , remedy only in Equity or 
Eeclesiasiical Court, ib. 143. 

* \vlicn‘on administration bond, ib. 
executor’s iluty to pay, when, j 5. 
not witliin a year, nor then without indem- 

• nity, 9 Ding. Kep. 5; 1 'J’urn. U R. 2 H. 
Irgul and Etjuit ible Estates, 

difference between, 7, 8,322,321, 365 to 
373. 

Ijcgal and Equitable. Mortgages, irLJ, 

Libels. .See. blander, 
what, 43. 

when may be destroyed, 41, 
no injunction to prevent, unless on ground 
of literary j)roperty, cli. viii. 
action for, 44. 

punishment when preferable to indict or 
move for criminal information, 44, 47, 

« malict; defined, 45, 16. 

Liberty, 

injuries to, and remedie.s, 47 to 50. 
escajic, rescue and prison-breaking, 49, cli. 
vii. 

habeas corpus, ch. viii. 

License, 51. 

to marry, 53, .54. 
form of, ,54. 

License to use Land, 
defined, 238. 

distinction between, and an interest, 239 to 
^ 241. 

not sufficient to support trespass, 239 to 241 . 
statute against frauds, 292, 293. 
when or not valid, 336 to 340. 

Vben revocable or not, 337 to 340. 
decisions questioned, ib. 
when no action lies for continuing build> 
ings, &c, ih. ' 

Lien, 

should stipulate for power to sell, 122, 
"•(?)• 

equitable mortgage, 333 to 336. 

Life, 

estate for, 246. 
by what words created, 251. 
freehold for, right to vote for members of 
parliament in respect of, 263. 
forfeiture by, 287. 
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Life — ( ('ontinued. ) , 

semhle^ not liable for permimve wasle, 3b6, 
387. • 

Lighthouses, I^edcous, and Sea-marhs, 200. 

Limbs and Body, 57. 

injuries to, and remedies, ’57 to 42. 

LodgerSf 

Stealing, 7 & 8 Geo. 4, c. 29, s. 43, 46, 
132. 

Long Enjoyment, See Possession, • 

interest aaiuired by, 273. 

Maim, 

attempts punishable, 34. 

Maintenance of Children, 6h, See J^arent and 
Child. 

cruelty and starving of, 34. 
how to franco deed to secure the same, 66. 
Mala Praxis , 43. 

Malice, 

when or not exjiress essential, 4/>, 46. 
Malicious Arrest, ** , 

defined, 48 to oO. 
action for, ih. 

Malicious Commission , 

nction for issuing, 1 14. & Adoln. *128. * 

M a I icions 1 nj u ries, 

1. statutes relating io general provision.s. 

1. to persons, 9 Geo. 4, e. .31. * 

each injury stated and con.sidered, 33 
to .'lO, 

2. to personal proj»er(y, 7 8 Geo. 4, c. 30, 

8. 24, 136. See Sect. 407, 408. 
what, to a dog, ir>7. 
each injury stated and considered, 131 
to 144. ‘ • 

3. to real property, ib. 136, 400 to 410. 

each injury stated aud considered, 400 
to 4l'3. 

4. cruelty or malice to animals, 3 Geo. 4, 

c. 71, 137. 

stated and considered, 137. • 

5. poi.soning game or de.stroying eggs, 1 & 

2 Win. 4, c. 32, s. 3 to 24, 403 to 406. 

6. to Britisli Plate Glass Company, 13 Geo. 

3, c. 38, 1 37 . 

7. English Linen Conij'any, 4 Geo. .3, c. 

37, s. 16, ib. ^ 

conspiracies to commit, ib.,13 East, 228. 

2. Particular provisions, 

1. to persons, 47 to 72. 

2. to personalty, ? &c 8 Geo. 4, c, 30, 143, 

144. 

injuring record on legal proceedings or 
■ will, 7 & 8 Geo. 4, c. 29, s. 21, 22, 
143, 144. . • 

title deeds, 144. 

silk, woollen, linen or cotton manufac- 
ture, 136. 

steam engine for working mines, ib. 

' machinery for any manufacture, ib. 
setting fire to or otherwise injuring 
a ship or vessel, ib. 
false signals to bring into danger, ib. 
cattle, ib. 

stacks of corn, hay, wood, See. ib. 
crops of corn, 6cc. ib. 
wood or Underwood, plantation. Sec. ib, 
hop binds, trees, vegetables, 1.36, 137 . 
no provision for damaging a bill or 
note, 144. 


Malicious Injuries — ( continued, ) 

but action would lie, 144. 

3. I’o realty. 

1. Forcible entries, 401, 

2. Night pouching, ib. 

3. (Juine net, 403. 

4. Spring guns, .106. 

5. General against small injuries, 7 Sc H 
Gc«>. 4, c. 30, s. 24—407, 408. 

6. Other liigbcr oHences, 410. 

Malicious prosecutions , 47, 

defined, 47, 48. 

want of probable cause to be proved, 48 to M). 
the judge to direcr jury wluiber there was 
probable cause, 'J’aylor v. ll'tf/an.s 2 11. 
^ Ariuljj. 84.). 

malice, when or not material, 4.^), *16, 48, .^0. 
pliiinliir entitled to copy record of aenuittal, 
49, 30. 

the judge, to tlin ci jury, 2 J3. & Ailolp. 
843. 

Manor, 166. See Copyhold. 
u astes tbererd, 167, 237. 
commons, and injuries t(j, 210, 39/j. vSee 
Commons. 

Mansion, 167. .See Messuage. Cartilage. Unt- 
house. 

Manufactories anf^Mamifuciure i s, 

criminal injtni^ to, bow pnni.slie<1, 136, 410. 
liimdreil, when liable to c(ou})ensale, <7>. 4 I J . 
Marriage, 33 to 36. See Jfushand and Wife. 
promi.se to marry, when or not binding, 
37. 

title by, to personal property, 10.3. 

A1 a rriagr Set tlcm cut, 

suggestions as to form, 37. 
adultery, when not a forfeiture, 37. 
when valid against creditors, 329, 
title acrjtiircd by, ib. i 

Master and Apprentice, See Apprentice, 

Master and Clerk, 80, 

Master and Servant, 72. 
pi g<-4»eral, ib. 

1. Servants in husbandry, j/n 
under control of justice?'., ib. 

*, mastcA cannot beat for correcliot), 7.3. 
when a sailor or soldier may be cor- 
rected, ib, 

2. Servants in trades, 

some urifiVr control of magistrates, 74. 

* arbitration, ih. 

3. Menial servants, 74. 

, not under control of niagistratrs, 72. 

master ctinnot beat for correction, 75. 
discliarging of, for u lmr, id to 78. 
»wiien not cniilled to wages, ih. 78. 
when master cannot deduct, 70. A liter, 
Sailor’s wages. The New Pbccnix, 
Court of Admiralty, Feb. 14, 1833, 
character, giving, 78, 79- 
defcnce of master or servant, 79. 

' liability of muster, 79, 80. 

4. Master and CImk, 

distinction between, and servant, 80. 

clerk’s duty, 81. 

when may be discharged, 81, 82. 
offences of clerks, 82. 
liability of surety for, 82, 83, 126 to 130, 
Mayhem and Wounding, 

" what, 38. 
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Mdtflicni and Wounding — {^contiaaed.) 

jitlc’inpls i(» mainr, hoft' puni»habk\ 31. 
Mcmbtrs of Variiamcnl, 

rif^hts oT >’(>ting for, in respect of diliVicni 
ink' rests, i;o‘2 to '264. 

Mennrea, :J(j, ,iP. See Tfireais, 

Mcniat Sti vaiitSf 74. 

yjessnn^e. See Mansion. Dwelling-house. Cur- 
<le(io<'d, 167. 

, deviM' of, <nilv^ivcs life estate in general, 

wliat passes b\ that term in a<leed, 167, 16o. 

' in a will, 1 67 to Uil). 
tet:liiii(al k'nn in burglary is Durllitiff- 
hon.'yC, Kid. 

vvliat a dwelling-lioiisc as respects burghtrif, 
K;i)tol7l. 

eiirlilagt-, bow limited as to Imrglarv, I7.b, 
I7(i. 

bill lilt; former term curtilage still iiiaKes lai- 
ceny tbere more puuisliable, !?(}. 

Mill., 

delined, 17 1. 

vibt'M not ]»ai t of really, 171. 
iMina, KM. Si‘(’ lAind. 
in geneiai, KM. 

lord ol maimr eaimul open copy bold, 'Jtil, 
'266, ‘267. 

crimimil injuries to, 166. 
i\l tscarrht^Of 

atte.mj)ts to cause, 

Miydvimanoi', 
wliiit, 11. 

Mislahcs anti ,l//nv/fi<>a,s, 

K'difying in etpiity in a contract, 12.>. 
coiisetpiene.cs of, in a conveyance of lainl, 
l'2o, 124, .‘iO l. 

iMonutncnls, 1)0 to b'2, ‘.>a, tO.i. See Hnrial, 
Morlf^ii^or and Morliuiirec , 'J.'"*?. 

iniei'Cbt of moilgagor in possession, 2.37, 'JUfi. 
mortgagor in possession to vote, ii62, n. (e). 
cipiitable of cxipyliold, 'J.M. * « 

preliminary agreement to secure expenses, 
300. 

legal or e(]uilable in general, to..)3(>. 
liability of assignee of lease, to .‘J'Jl. 

• liabiliiv of eijuiiable mortgagee of. ka,'e, 
.519!' 

lUurtIcr, 33, See Homicide,* 
altempt.s, .34. 

aUemj)ts to cause lui.scarriage, 33, 
concealments of births, ih. 
cruelty to ciiildren, ^c. 31. 

Mutual Credit, 

in bankruptcy, 140, cb. vii. « 

i^avigable Rivers, Creeks, ^c. 197: .Sec ll attr- 
" courses. 

injuries to, when not indictable, 198. 
Navigation, 

when owners of, cannot sue in trespass, 239. 
when not rateable to p(K)r, 197, B. 

Night, 

wlmt night in burglary, 411. 

in night poaching, 401. 
in Game Act, 403. 

Night Poachiug, 401. 

remedies and punishments^ 401 to 403. 
Nonfeauince, 

remedies for, 9, 38^. 


NjniJciizance — (continued ). 

removal of incumbrance, *82. 
distraiimrg for, ih. 
action, case, 382. . 

Notice, , 

by registry of deeds, 303. 
of legal or equitable mortgage, 106, 107 
336, ch. V. 
iV uisanccs, 

• remedies for, .383. 

injuries by nuisances, public or private, 41- 
by prevention aiul removal, 31, 383, 412, 
cli. vii. 

by injvnclion of Court of Equity, .31 , cb. viii. 
by action, 1 1, 383, 112. 
by mandamus, wben^ 412, ch. x. 
by indict ment, 213. ^ 

by j)rostralion on iiidiclmciit, 383, cb. vii. 
Number of Oicuers, 

of personally, 102. 
realty, 266 to 272. 

Oceupuneii. See Special Occnpnnry. • 

title by, or possession, as to personalty, 102. 
title to realty, 260 to ‘282. 

Oii'^nce, 

delined, 14, 13. 

(ifjiees and Dignities, 2 ‘21. 

^ihrhards and t hardens, 177. 

Ousters. See I'lvirlion. K/cdment, 

1. (nvil remedies for the same, twelve, 37 1. 
tiefinei!, 37 1. 

1. JK'sistancc, 37.?. 

2. lie-entry, ib. 

.3. Injunction in Court of E(]uity, ib. 

4. Justices giving possession in ease of 
I’orcible entry, .‘>76. 

3. By justices, when rent in aiTear,iSTe,//?. 
O. Double value for holding over after 

landlord’s jiotice, ib. 

7. Double rent for holding over .after 
tenant’s notice, .377. 

6. By restitution on indictment, ih. 

9. By justices when in case of paupers, 
.376’. 

10. In equity, ih. 

11. By action of ejectment, 379, 
l‘2.‘i'’or dower, 380. 

2. Crimipa! injuries and punishments, forei- 
ble entry, \c. 401 . 

ihUluni.'ics, 

rlelined, 173. 

apprehension of vagrant in, ih,, cb. vii. 
school-room williin malicious injury act, 

173. 

p;fpei>mill, 174, 

Oii.der Reds, 193. 

*liow described, 4 B. Cres. 483 ; 6 Dowl. 
& lly’. 336. 

Varceners, 

in ge!)cral, 268 to 27 ‘2. 
injuries by waste. l>y or to, 393. 

Darks, 222, 223. See l)eer, 
injuries In, ih. 

Parliament, 264 to 266. See Voting. 

Parent 6[ Child, 61. See Guardian ^ Ward, 69. 
rights of parent, 6l. 

distinction between Icgitiinatc and not, ib. 62. 
registers and entries of births, &c. ib, 
defence of child, and actions relating to, 63. 
control over education of child, 64. 
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Ptnint and i'hiUl^i^conltnned.) 
control over parent, when,. 64. 
couipeJlini^f parent to nmintam, 
cloiiutiuiiii to ehildreii how to b(' iiincle, t(>. od. 
faiuily arrangements, wheij hiinliMg, 67. 
child’s property, 68, 61). 
abduction of I'einales and infant children, 4t>. 
Parot Conlracl, 1 Hj!, 11^4. 

precanlioiis in contracts of sale, I'^o. 

/ Virt ivu la rs of Sale, * 

of real estate, 2V^. 

Vartnns in Tradv, 

when Wi) jus arcreawndi, lO J. 

(lUlcr as to .suiiiLr, ih. 

expediency ot taking .sectirily se\ri,dly and 
jointly, ih. 

I’anitio}!, ^ 
conveyance by, 

Pari If Witi'i, 

action fur not contyhiiting, 1 4d. 

J^usliircs in raviinon, 

•ex<dii.sivc rights of. 182. 

I*crfiirthancr, spccijir, IJl. See Spaijir lUdii f. 

Pcijormancr, 

PcrH)nal Ldxrty, 47. 

Personal Property, 8-1 to 14j. 

division of siihji'ct, see analytical table, 81^ 
incident.s disiingnisbing troin realty, ih. 
a lease for a long term of cars is per.Mjualt y, 
81, note (a). 

nbat is personal properly, ih, ; 2 li, \ Cies. 

281 ; li. Crc3. :i90. 

1. Rights to, 

1 . Several kind.s, 

1. In posse.ssion and tangible, l»o. 

1. Animals, birds, ami tisli, rights, in- 
juries and remedies, 87 to 8i). 

2. (ioodsand cbiiltels, 8‘d. 

Ships, 91. 

(j rowing; j)lants, \egetables, cr(u»‘', 
and emblements, 91. * 

4. Fi.xtiires, 94. 

/>. I’rojicrty paitly real and person.’il, 

9o . 

('anal Sliares, 9n. 
o. Stock in fuiul.s, 96. , 

Securities for money, 97 ; 9 IR 'S. 
C.res. 267. 

2. In posse.ssion but not. tangible, as 
coj)yiiglils ami patents, 98. 

(.’iiose.s in action, 99. 

. 2. Extent of interest, lOl. 

Time of enjoyinent, ih. 

4. Number of owiier.s, 102. 
n. Modes of acquiring right toM)r Villc in, 
fourteen comsidcred, t02 to 180. , 

6. (3oinracls in particular, 112 to 130. 
See Contracts. 

J1 &. IJT. Injuric.s and oflVnces, remedies and 
puni.slinienl.s, 130 to 144. 

Personal liights to Possession, 

not tangible, a.s copyright, &c. 98. 

I*ersoiial Seenrily, 32 to 47. 

Personally, 

rights to, 84 to^ 130. 

injuries, oHeuccs, and remedies to, J30 to 
144. 

Pews, 208. See AppenduntS 0 
rights to, 208 to 210. 


Peas — {^eoitluiued .) 

injuries to, in general, .’ 194 . 
remedies for injuries to, 394. 

Planfs, 91 . 

growing, wht n j>roteetfd Ironll^ laictmy oi 
malicious injury, 93, 94. 

Piy;€ons, 

how protected, 87 to 89. 

Plouf^h-hote, 260. 

Poachinti, Niirht, 401. Sec Night Pooelinig. 

i’laine. 

Poiso)iing, 

game, the lading [uiison bn, ptiiiishahle sum- 
inarily, with a penalty, 1 ^ 2 Win. 1, 
e. . 32 ! s. 3 to 21, I.')?. ‘ 
poisoning water, felony, 7 N 8 (leo, 4, e. .30. 
s. 13, 193. 

poisoning fowls, adionahle, 137. Semhir, 
now jmnisliable under 7 iv 8 (jet». 4, e. 30, 
s, 24. 

Ponds, W atercoinses, Hirers, ir«0'r, Ibs/i, cV,e. 1 89 
to 193. S<e /A '«/((- n/. Hiirr. irt/fm-eio sr, 
in general, 189 to 193. 
ciiiitinal iniurins to, i9'J. 

Ports and I larhoars, 200. 

Pos''(’ssion , 

twenty ^ ears when sullicieiU title, 211, 27 1. 
twenty years’ n ninterrnptrd t rijoyinenl nj 
an incorporeal light, 284. See Preset iptuoi. 
purchasers faking, eonseqiienee, 299. 
what rc(jui.site in trespass, 239, 240. 

Power, 

devise under, .Su l-. 

I'reeedeuis. See Portns. 

Premises, 

description of, in a conversance, 301. 
Prerogalire, 

title by, to p<'isomilty, 10.3. 

Prescription. See Afrfn'ndant oAd Ippnrlenant , 
J.>;} to 1V9. 

title to incorporeal real projiefty by, 282 to 
286. 

^vharuiiinten upled user sullicient, 284. 
extinguishment of, by unity* of seisin, Inn, 
■JJ J, 28/). 

w'orfls essential to revive the right, 136,214, 
284. 

• lu/vv proved or dis[»roved, 283, 2B4. 

Im»\v now to b'^' jilcudcd, 283. 

, when ilulfccls an ecclesiaslical person, 286. 
Presentment , 

of surrender, copyhold, 348. 

/’/T.Ncree.s, 187, 188. Sei'tbfwc. Hares. 
Preventive Pemedies, 

in general, 21, 22, cb. v., vi., vii., viii, 
of assaults, &c. 38, eli. vii., vili. 

Primu tonsuru, 181. 

Priority of Possession, 

interest acquired by, 273, 

Prinatc Injuries, 

in particular, 12. 

Private Remedies, 

General rules, 18. * 

1. I’leventive remedies, 19. 

By party’s own act, ih. 

By legal assistance, 21. 

2, Compensation, ih. 

By compulsory arbitration, ib. 

By legal assistance, 22. 
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Private Remedies — General ruU’b. 

2. Compensation — (iontinued.) 

By summary proceedings befure jus- 
'.tices, 22. 

1% formal proceedings in superior 
courts, a-i. 

By statute remedies, <6. 

Private Rights^ M. 

Privately' stealing f rom PersoUt 132. 

no longer punishable capitally, 2 & 3 W tn. 4, 
c. 32, 132. 

.Prize, 

questions as to, iniist be tried in Prize Court, 
2, note (/>); Holt’s C. N. P. 113. 
Proposals, 

when binding, 111 to 1 10, 29.^. See Con- 
tract, 114. 

Property, 

whut passes under that term, 90. 
what not under stamp ads, 2 B. & Cres. 
281 ; 3 Bowl. & H. 294 ; 9 B. & Cres. 
390. 

must be comiilctely finished, when, 85, 86. 
Public Injuries, 14. 

Public Remedies, 28. 

Public Rights, 2. 

Purchase. See Vendor and Purchaser. 
title L'cquiivd hy, 279. 
title l)y, distinguished from that hy descent, 
272, 279. 

Purchaser. See I’endnr and Purchaser. 

of estate, taking possession before convey- 
ance, 299. 

improperly refusing possession at lime 
appoinio<l, 299, 
proceedings thereon, ib. 
volnntary conveyance void against, 332. 
who not a |>urcliaser, ib. 

Qnare lmpedit,'^Uii to 211^ 398. See Advoason. 

Church. Rectm'p. 

Quays, 197. • 

injuries and oflenccs in or to, 197, 198. 
Quiet Enjoyment , * * 

covenants 341 to 345. 

Rabbit IVarreri, 186. Sec Animajs. 

Rabbits, Q9, 186, 187. Hv.c Aniniah. Commons. 
how protected, 89. 
commoner n]u.st not kill, 390. 

Rack Rent, 228. 

Rail Roads, Waggon Hoads," ^c, 202, 

Rape, 39. 

how punished, ib. 
whut constitutes, ib. 
what not, ib. 

attcmpt.H, liow ])unished, ib. 
may kill assailant, when, ib, 
abduction of females and female children, 40. 
lieeaption, 

of child or apprentice, 63, 70. 
of personal property, 130, ISl, post, ch. vii.; 
9 B. & Cres. .59, 60. 

when not allowed, 132, ch. vii. 
of possession of real property, 37.5, post, 
ch. vii* 

Real Property. 

rights to, their Injuries and remedies in 
general, 5 to 31. 
in particular, 145 to 413. 
distinction between real property and pc/- 
Bonalty, 145. 


Rea I Properi y — ( con I i n ued.) 

mixed property partaking of real property 
and personalty, 146.’ 

personal property may in equity be con- 
verted in\o, and vice versa, ib. 
buildings, &c. must answer description in 
statute at lime of injury, 148. 
all realty must be part of or annexed to 
same pcrmancuily, ib. 

but annexations may be privileged as realty, 
149. 

[. Rights to, in particular, 

lueaiiing of ten general terms, as tenemenls, 
&c^ 151 to 163. 

division of subject under seven heads, 147. 
First, Several kinds of, ib. 

corporeal or incorpefreal, 150, 203. 
thirty-nine corporeal enumerated, 163 
to 203. 

thirteen incorporeal enumerated, 203 
• to 229. 

Secondly, Tenures, freeliold, copyhold, 
&c. 229 to 238. 

Tl^h'dly. BifFerent estates or degrees of 
inti-rest from mere possession and fee 
simple down to tenancy at suflferance, 
238 to 264. 

Fonrthly, Time of enjoyment, as in pos- 
session, remainder or reversion, 264 to 
268. 

Fif thly, Number of owners, as parceners, 
joint tenants, and tenants in common, 
268 to 272. 

Si i ill ly. 'i'hWs or modes of acquiring an 
interest in really, 272 to 365. 

Seventhly. Bistinclions between legal and 
equitable iuleresls in pcrsoiiulty and 
realty, 365 to 373. 

II. Civil injuries and remedies, .373 to 406. 
in. Criminal injuries, remedies and punish- 
* merits, 400 to 413. 

Recitals, 

use of, in contracts, 113. 

Record, 

alienation by, 340. 

right of acquitted defendant to copy of, 49, 
50* 

Records, • 

peculiar use of, in contracts for debts, 5ic. 
•114. 

Rectory, 163. 

rights, injuries, remedies and punislimenUi, 
163, 164. 

liability lor waste, 393. 

Registers end Entries, 62. 

^of marriages, ib. 
of births, ib. 
of deaths, ib. 

Registry, , 

of births, &c. 62 ; 8 B. & Ores. 8l3; 1 Phil. 
Ec. Cas. 315. 

of deeds, and notice thereof, 305. 

Relation, 

meaning of term, 109, liO; 1 Turner £c 
Kiiss. 161. 

Relative Right s^ 53 to 83. 
of persons, 3 to 32. 

1. Husband and wife, 53 to 61. 

2. Parent and child, 61 to 69. 
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Relative Rights — (continued.') 

3. Guardian and ward, 69, Uf* 

4. Master and apprentice; 7.0. to 72. 

5. Master and servant, 72.‘ 

1. Servants in husbandry, ib, 

2. Servants in trade, 74. 

3. Menial or doniesllc, ib. 

4. Clerks, 80 to fa:3. 

Releases, 314. Sec Lease and Release. 

conveyance by, .314, 315. 

Remainder and Reversion, 

in personal jjroperly, > 

properly in, lOT, 102. 

Injurie.s lo, and remedies, 137 to 139. 
securing interest in, by bill in etjuity, 
139, ch. viii. 

in real prop^ty, ollate in, 265 lo 260. 

civil rem^ies in general, 266. 
waste and other injuries to, in jjarticniar, 
386 lo 395. 

estate in remainderViues not create a seillc- 
, ment, 10 13. & Crrs. 62. * 

injury to rights in remainder or reversion, 
385 to 393. 

larceny and injuries lo, 138, 1.39. » 

Remainderman and Reversioner, 

waste and other injuries between, 386. 
Remedies, 15 lo 31. 

in general are public or private, 15. 
arc of three descriptions, 16. 

1. Preventive, 16, 19, 20, th. v. to viii. 

1. 13 3 ' party’s own act, 19. 

2. By intervention of some law officer 
or process. 21. 

2. Compen.salory, 16, 21 lo 28. 

1. By arbitration, 21. 

2. By summary proceedings before ins- 
lices, 22 to 24. 

3. By formal proceedings in superior 
courts, 24. 

4. Particular remedies under statutes, 
24, 26. 

3. IIow far costs to be considered, 26. 

3. By punishment, 16, 28 lo 31. 

1. Summary, 3l» 

2. Indictment or information, 31. 
when private remedy by compromising a 

public prosecution, 17. 
tlie occasion for and introduction of sum- 
mary proceedings, 17. ^ 

1. For injuries to the person, 32 to 83. 
to personal property, 84 to 145. 

to real properly ki general, 145 to 413. 

in particular, 373 lo 413. 

when preferable to indict than sue, 41. 

2. For injuries to personalty, 130 fo 145. 

3. For injuries to realty. * 

1. Corporeal, 
ousters, 374. 

• trespass, 380, 382. 

omissions, not repairing fences, 382. 
nuisances, S63. 
waste in general, 391. 

2. Incorporeal real property, 393. 
to ancient lights, 394. 

to pews, ib* * 
to common, ib, 
to ways, 397. 
to watercourses, .398^ 


Remed ies — (con t in ned). 

by disturbunCjC of patronage in an ad- 
vow’son, 398. 
to right of tithe, ib. 

Rents, 

in general, 225. 
out of what issuing, ib. 
when recoverable by dislii >«,, 1-10,141. 
several kinds of, 226 to 229. 
remedies for double rent or value, 376, 377. 
Rent Charge, 226. 

Rent Seek, 227. 

Rent Service, 226. 

Rent, Fee Farm, 224. 

Rent, Rack, 222. 

Rent, Cm'H, 223, 

Repairing Fences, 

injuries for not, 382. 

Rqdevin, 

when it lies, 131. 

joint tenants anil liuianls in common, 269,27 I . 
Reputation, 43. See Tibtls. Slander. 

Reversion, 

interest in persomilty, 266. 
interest in real property, 265 to 2()8. 
civil injuries lo same, 266 to 268, 385 to 395. 
must be an actual injury, lb. 1 11. ^ 
Adolp. 391. 

waste in particular, 385 to 395. 
criminal injuries lo 268, 400 lo ‘143. 
Uevocuiion, 

of a will, requisites of, 352, 353. 
decisions upon, 368. 

Rights,!, 

necessity for ascertaining the nature of, 1. 
di'fnied, public or private, 2. 
in general of persons, 3. 

It) personal property, 4. 
to real property, 5. ^ 

are temporal, legal, or equitable, ecclesias- 
tical, or spiritual, or cognizable only in 
Prize Court, 6. 

imjj^)rlance of distinctions, 7, 8. 
when are only equitable, 322 to 325. 
dislinelions between legal 'and equitable, 
•as to •personaltv and realty, 7, 8, 322 
'to 325. 365 to 37.3. 
stalutes giving particular, 24. 

' means to give a legal right, 1 Sim, R, 499. 
injuries to, in g^Mieral, 8 to 15. 
remedies for, in general, 15 to 31. 
rights of persons, absolute and relative in par- 
ticular, 32 lo 83, 

to per.sonal property, corporeal and incor- 
poreal in particular, 84 to 145. 
tq^eal property, corporeal and incorporeal, 
145 to 412. 

Rivfrs, 189. 

in general, 189 to 193. 
rights to appropriate wutelr quaUried,t9l,192. 
injuries to, 192. 
navigable rivers, 197, 198. 
injuries and offences jii or to, 198, 412. 
Robbery, 

what, 132. 

punishable capitally, 1.32, 

Rooliery, 189. 

in general, 189. 

KOt protected, 89, 189. 
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Sacrilege, 

deliaed, and punialitnt'nt, 13^. 

Sailor, 73. 

corrfctioii of, 73. 

SaUifl^.^f^^yZ. See Vendors and Purchasers, and 
Contracts.. 

• Sea Ihmh and Walls, 199. 

Sea Marks, 200. 

Securities for Money, 07, 

what passed under, and when not a nu>rl> 
gage in fee, 9 Bar. & Cres. 207, 
Separation, 

deeds of, illegal, 313. 

Serrant, 72 to 03. Sec Muster and Servant. 
Servants in Hashandry, 72. 

Servants in Trades, 74. 

Settlements, 

marriage, 57. 
parochial, 

not acquired in respect of an equitable 
estate, 8. 

not in respect of an estate in renminder, 
10 B. & Cres. 0‘>. 

Scl-ojf, 

a mode of satisfying it debt, 140, ch. vii. 
mutual crodil iu bankruptcy, 110. 
jnust be In a transactiun that would ler- 
minatc in a debt, 140. 

Severance, 156. 

Sheep Walh^i 182. 

Sheep. .See Animals. 

stealing not piuiislmble capitally, 2 & 3 Wm, 
4, c. 62, 132. 

Ship.s, 91, 1 B. tSc Adolp. 289, 
appurtenances of, 86, 91 . 
setting fire to, »Stc. felony, 136. 
false lights or signals to bring into dangcr,1.‘>(>. 
equity interferes by injunction to prevent 
injury to a ship, 139, ch. viii. 

Shrubs and trees, 1 83. 

Signature and Sealing, 

when required by statute of frauds in sales, 
Sic. , 

in personal contracts, in ictil eonlraets, 
^ ' 292, 293. 

in will of freehold, 357, 358. 
consequences of all grantees of jierson- 
alty or copyhold, Sic. not executing, :)03. 
Simple Contracts, 112. 

Slanderous Hepm'ts, 

communication of, restrained, 46. 
Sluuderons irards, 44. See lAbel. 

hazard of action for petty slander, 23, 45. 
suggestion of necessity for summary com- 
pensation, 23, 24, in notes, 
when actionable at law, 44, 45. , 

when remedy only in spiritual court, 45. 
when not indictable, ib. 
malice defined, 45, 46. 
restraint upon slanderous reports, 46. 
Slaughtering House, 137. 

Sodomy, 41. 

Soldier, 

correction of, 73. 

Solicitation, 

of chastity, 
indecent exposure, 40. 

Special Assaults, 

on particular persons, Uc, particularly pu- 
nished, 38, 


Special Occyvancy, 

^ title acquired by, 280, 282. 
copyboldjsubject to, 2<12. 
rent charge, same, 281, 282. < 

Specific Pelief or .Performance, 141, ch. x. 

i. At law, when specific relief or performance, 
141, ch. viii. to x, 

as to the person, habeas corpujj, 49, 70, 71, 
ch. viii. 

, as to jiersoiial property, recaption , 1 30, 13 1 . 
stoppage in transitu, 131. 
replevin, deiinue, ih. 
as to real property, 
re-entry, 375. 

restitution by justices under statute 
! against forcible entry, 376. 

j on conviction ffvr forcible entry, 377. 

1 2. In equity, 

j as to jiersoa habeas corpus in equity, cb. 
: viii. 

! restraints upon* parents'or guardians, ib. 

i as to personal property, delivery of sp/*cific 
property, 13 1, ch X, 

i what personal contracts will or jjiot 1)0 

! . specifically enforced, I4l , ch*.x. 

1 as to real property, injunction agaj^t dis- 
' lurbanoes, &c. 141, ch. viii. 

j . what specific contracts enforced, 141 , 

I ch. X. 

Specialities, 112. 
j Spring Gum, 406. 
i Statute, 

title to land by, 340. 

! Statutes, 

giving peculiar rights and remedies. 24 to 
1 26. 

■ giving a right, means a legal right, 1 

j Simon’e llep. 499. 

I Statutes agiiinst Frauds. See Frauds, Slalnle^ 
agamst. 

. how it affects agreorneiits, &c. relating to 
land, 292, 293. 
j Stealing priiHitely, 

\ defined and punished, 132. 

j Stacks, 90,97 . Funds. 

property in, 96. 

SUytjiing in Transitu, 131, ch. viii. 

Court of Equity will not assist, ih. ch. 
viii. 

Saccessipn, 

title by, to personalty, 103. 

Successors, 

word to pass fee 10,4248. 
right to sue for dilapidations, 393. 
Sufferance, 

tenancies at, 256. 

Sum .nary Proceed ings, 

the occ.asion and introduction of, 17. 

Surety. See (luarantee, 

liability of, for a clerk, 82, 83. 
precautions of, 82, 122* 
liability of a party guaranteeing, 126 to 
130. See (luarantee. 

Surety of Peace, , 

ill general, ch. viii. 

when for a tenant, 38, ch, viii. 

Surrender, 

in general, 347, 

statute of frauds relating to, 292,293. 
cancelling alone will not amount to, 317. 
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Surrender — (continued,) 

what to be dooe thereupon« .0l~. 
wien may be presumed!, 31-7,. B. 
surrenders by operation of law', what, 31 8, 
319. 

2, of copyhold, 347, 

Tail, 

estate in, 246. 

by what words created, 2;i0. 
incidents of, 246. , 

Tenancy. See Estate. 

from year to year, how created, 
at will or sull'erance, how created, 2^0. 
Tenaiic}! hi Common, 

injuries to personal property in, ^02, (39. 
real property in, 271, 393. 

Tenants in Common, f 

1. In personaT^, 102. 
injuries to, 139, 

2. In real property. 

estates in, and incMenlP, 270 to 272. 
filing and beinj; sued, \h. • 

injuries and remedies inter &e, 27 1 ,272,393. 
waste between, 393. 
bow prevented in equity, 272. 
ouster of. 271, .374, 37.0, 

Tenants for Life, 386. 

'I'enonts for Years, 387. 

'renniils from Year to Year, 388. 

Tenements, 101. See llerediiaments, 10.3. 

defined and coinproliensive import, 1 .01 to 
1.03. 

Tenures, 229. 

diflereiit hinds of, 229 to 23,3. 
freehold and incidents of> 230 to 232. 
petit scrjcantry, 229, ii. ( »/). 
free burgage, 229, n.(u ). 
borough Knglish, ih. n. (/>). 
copyhold and incidents of, 230 to 238. 
corporeal or incorporeal may be of, 229, n. 
(h), 2.32. 

voting ill respect of, ih. 

Term, 

word delined, 1,S9. See Estate. 

Testunicnl, See ]\ ill. 
title by, 110. 

form of will of per.sonalty, 1 1 U 
of realty and personalty, .360, 361. 
Testator, 

when ho must have tlie e.state at time, of 
making hi.^ w’ill, 3.3fi. 

Threats, 36, .39, 47. See subdivi.sioiis. Anal if li- 
en I Tabic. <f 

1 . to kill, how punished, 36. 

2. extorting money by certain threats, jndirt- 

able at common law, 134. * 

3. robbing by, felony, ih, * 

4. to impute infamous crime, capital felony, 

134. 

.^.threatening letter, felony, ih. 

6. to destroy corn, hay or straw, 4 (ieo. 4, 

c. .'l l, s,*3, 136, 137. 

7. to burn house, 39. 

obtaining personal property liy, how pu- 
nishahle, l.'i4. 

Time of Enjoyment, Remainder and Reversion. 
of real property, 264. 

twenty years possession, effect of, 241, 273. 
undisturbed enjoyment, post, cli. ix. 1 
Knapp's Hep. 


Time, 

of performance wl^en material, 120. 
when notice requiring strict jM^rformaiico 
essential, 121. 

Tithes, 218. 

in general, 218 to 221. 
injuries to tithe owner or oreupier, .>98, 
.399. 

remedies for subtraction, 218 to 2,21, ih. 
remedies for tithe owner, .398. 
occuiner, 598, 399. 

Title Deeds, 9.i. 

belong to owner of estate, ih. 
stealing of, 133. 

Title, 

covenants for, ;>41 to 
Titles to Personally, 

in general, 102 to LSO. 

mere posses.sion or occupancy, 102. 

juerogHtive, 103. 

forfeiture, ih. 

custom, ih. 

succession, ih. 

marriage, ih. 

judgment, 104. 

■gift, ih. 

donatio mortis causa, ih 
assignment, 106. 

« contract, 108, 1 12. 
bankruptcy, 108. 
insolvency, ih. 
administration, ih. 
will or tc'stament, 1 iO. 

Titles to Realty, 

in general, 272 to .36.6. 
by mere possession or Ion/ (> 1110 ) 100111 , 2 11, 
273. 

less than twenty year-, not snfKcient W'hcn, 
10 n. Cres. 747. 
by descent, 276. 
tabl(! of descent, 278. 
by purchase, 279. 
li.scii^at, ih. 

Special occupancy, 280. 
jirescrijitions or customs, 
lorlyturc„286. 

alienation of stweral kinds, 291 to .16.’), 
ijO.G Aliennlion. I'opyJtold, Deed. Dens/'. 
• by aw'ard, 329. 

by marriage svttlements and join tnre.s, ih. 

• by Voluntary conveyances, .352. 
by fr.iudulent (onv(*\ance, .330. 
by legal and equitable mortgage, \c, .3.3. h 
by license, 3.36. 

7c// ilonses, Turnpike dales and W'eirjiinr /'/t- 
^nes, 202. 

Tombstones and Monuments, 60 to .62, ^>6. 

Torts, 

independently of contract, 12. 
are temiKiral or ecclesiastical, 1.3. 

Transfer. 3ee i'onveyonre. 

Trees tind Shrnh.'i, 18.3. See ITccr/y and Uniley- 
u'oode, Ati2. Mhtsle. 

Ill general, 183. 

wben sale of, not wit bin MaUitcof fivands, 93. 
when iirotecled from larceny or nuilicions 
injuries, 93, 94, 410 to 41*2, 
on copyhold, 2.34, 2.36, 237, 
waste in cutting, and wiieii allowed in equity, 
- • 269,260. 



Trees and Shrubs— (continued,) 
forfeiture by cutting, 290, 291. 
commoner must nut damage, 396. 

Trespasses^ 

mere authority not sufficient, 239. 
what possession requisite, 239, 240. 
a mere license nut sufficient to sustain tres- 
pass, 241. 

night poaching, how punished, 401. 
sniuil trespasses, how punished, 18 1,4 07, 408. 
in pursuit of game, how punished, 403 to 
406. 

wiiat a trespass, 380. 
remedies for, ih, 

by prevention, 381. 
by distress, ib, 
by proceeding in equity, ib. 
by summary proceeding before justices, 
ih. 

for trespasses ns to game, ih. 
by action of trespass, 382. ^ 

Trucks, 202. 

Trusts, See Uses and Trusts, 

Turnpike Gates, 202. 

T'urnjtike Hoads, 200. 

Twenty Years, 

possession primA' facie a sufficient title, 241, 
274. 

Underwood, 

in general, 182. 

wlicn sale of, not within statute of frauds, 93. 
Unnatural Offences, 41. 

Uses and Trusts, 

deeds operating under the statute of, 322. 
when or nut tlie use is executed, ib, 
or w hen the legal estate remains in u trustee, 
ib, 

difference between legal and equitable estates, 
322 to 324, 365 to 373. 
covenant Id stand seised to, 324. 
bargain and sale, 326. 
lease and release, 327. 
deeds to lead or declare, 528. 
deeds to revoke, 328, 

Vegetables, Sfc, 91. See Emblements, 
protected, SI to 94. 

when they belong to executor aiid not to 
heir, 91 to 94. 

Kendor and Purchaser, See Assignment, 

conduct of, before formahconveyancc, 295. 

1. Sale of personal properly, 125. See 
Contract, 

precautions in contracts of sale, 125* 
enactment and operation of statute 
against frauds, 93, 125, 126. 
real purchaser liable though not^known, 
12.5. 

when pipperty passes to, in specihe 
articles, ib, ; 7 B. & Cres. 26. 
warranties and breach of, and remedies, 
126. 

2. Sale of real property, 

how statute against fraude affects con- 
tracts for, 292. 
precautions by vendor, 295. 
advertisement, and particulars, and con- 
ditions, 114 to 116, 295. 
expediency of full preliminary agree- 
ment, 293, 294. 

terms thereof suggested, 293 to 297. 


Vendor a nA,V nr chaser, —(aont inued. ) 

* 2. Sale of real property— -(co«/iw wed.) 

precautions by purchaser, 295 to 299. 
abstract, 298. 

who enlitled lo custody of, 304. 
purcliasers taking possession before con- 

• veyance, 299. 

purchasers refusing to complete, and 
what to be done, ib, 

, drafts of conveyance and deed belong 

to client, 304. 

requisites of conveyance in general,. 307. 
See Deeds, 

covenants for title, 341 to 345. 

3. Voluntary conveyances void against pur- 
chaser, 332. 

Vicarage, 163. 

liability for permissive waste, 393. 

Voting, liights to, 262 (o 264. 

Vot unta ry Con veyances, 

void against crediti^rs and purcliasei*«- 3S0 
* to 333. 

Waggon Roads, 202. 

Wairer of Forfeiture, 288 to 291. 

Wa/ls. Hedges. Tenants in Common, 
Ward, 69. See (.Tuardian and Ward, 69, 70. 
W^/rre«.s‘, 186. 

.Waste, 

forfeiture by, 290, 291. 
permissive by cojiyliolder a forfeiture, 234. 
equitable, what and how prescribed, 260. 
wli^l, and consequences, 259, 260. 
injuries by, to remainderman or reversioner, 
386 to 395. 

injuries by .parceners, joint tenants, tenants 
in common, 393. 

injuries for waste in general, 385, 391. 
remedies for, in general, ib. 
semble neither tenant fur life nor years is 
liable for permissive, in absence of covc- 
, nant, 386 to 395. 
rectors, vicars, and executor’s liability for, 
393, 

Wastes, 167. 

adjoining iaclosures, to whom belong, 237. 
Water, 189. 

ponds, v/atercourses, rivers, water, fish and 
fishMks in general, 189 to 193, 
fish ponilii and dams, 193. 
navigable rivers, creeks, canals, quays, docks 
and wharfs, 197. 
sea banks and walls, 199. 
ports and harbours, 200. 
fisheries, 224. 

waler belonging to or adjoining dwelling- 
house, 192, 193. 

Watercourses, 189 lo 215. See Fish, Fishery, 
River, 

in general, 189 to 193, 215. 
remedies for injuries to, 398, « 

navigable rivers, creeks, &c. 197. 
remedies for injuries to, 198, ‘398. 
Wayleaves, 182. 

Ways, 214. See Appendant. 
in general, 214. 

words essential to create, in case of extin- 
guishment, 156, 157. Appendant, 
aliter if a way of necessity, 2 Bing, 76. 
injuries to, 397. 

remedies for injuries to, 397,411, 412. 
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]Veiirhing Engines, 202. 

Wharfs, 197. 

WiJ'c, See ITushind and Wife,:- 
rights of, 60. ’ , 

206, 208. Ancient^ TAghts. 

U '///, Tenancies at, 256. See Kmhlements. 

IV ill or Trslaiar.il t. See. Devise. Testament. 

1. As to personalt ih HO to 112. 

liglil to ])ersonahY acquired by, 110. 
is ambulator^’, and ^»asses after-acquVed 
personalty, even a chattel real, 110. 
need not be signed by testator, nor be 
witnessed, ih. 
what {iulheos, 110, 111.’ 
modern form of, given, 111, .S60, 36S. 
may be valid in part, ib. 
lejj.^cy to witness valid, 112. 
courts of ccinity and ecclesiastical courts, 
concurrent jurisdiction, ib. 
alitec if devise of land to debts, 
then only court of equity, if. 
con.striiclio:i of, ih. 

when action lies for legacy, ih. j 1 Moore 
tS; P. 109. 

2. Of f reehold, 35 1 to 365. * • 

tables respecting, 351 to .353. 

1. What things devisable and what 

W'ords opi'ratc, 353, • 

2. Extent of interest, and whether legal 

oi trquUiible, 35‘1'. 

testator mu.st liavc same interest at 
lime of making will, 355. 
after-acquired realty will not pass, 
.355, 356. 

when othcrwise'Jii eijuity, .357, 
whether dis.stdsec can devise, 356. 

3. Foiui and requisites of will, .357. 

signature of testator and where, 357. 
whether any witness need be pre- 
sent at time, 357, 358. 


Will or Testament, 

‘2. Of freeJiokl — (^continued.) 

4. AUc-st.ation and subscription of wit** 
uesst?s, 359. 

form of devise of realty and per- 
sonalty, 360, 363. 

5. (Construction and )»leatliug u deviso 
«ml other points, 361 to 363. 

6. Revocation and republishing, 363, 
361. 

under a power, .361;. 
hy a copyholder, ih, 
criminal destroying will or conceal- 
ing, 133, 1 11. 
forging of, M3. 

JVoods and Tadcr/cood, 182. 

U ouading and Mayhem, 

%vliat, :>8. 

atlcmjjis, how punished, 31. 

IPoan*//. See Jlushund and Wife. 
raj»e, :’»9. 

carnal knowledge of female children, 40. 
abductioii of females under sixteen, ib, 
other children, ih. 
bigamy, ih. 

TlVittc//. ('on tract, 

when equity aids want of, 117. 

Yards and Courts, 
delined, 176. 

Year to Year, 

tenancy from, by what w'ords created, 
254. 

incidents of, ih. 

Years. Sec Estate, 
estate for, 247. 

tenancy from year to year so termed, how 
created, 252. 

incidents of, 242, 244, 2,52, 


THE END,. 
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